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HOWARD  AND  Another  v.  SADLER. 

Practice — Charging  Order — Shares — Director  of  Company  —  Qualification  — 
Possession  of  Shares  "  in  his  own  right " — 1  &  2  Vict.  c.  110,  s.  14. 

A  director  of  a  railway  company,  incorporated  by  an  Act  providing  that  the 
qualification  of  a  director  should  be  the  possession  in  his  own  right  of  a  certain 
number  of  shares,  sold  his  shares ;  but  his  name  remained  on  the  register  as  the 
person  entitled  to  the  shares,  and  he  continued  to  act  as  a  director.  A  judg- 
ment creditor  of  the  director  having  applied  for  a  charging  order  on  the  shares 
under  1  &  2  Vict.  c.  110,  s.  14  :— 

Held,  that  the  director  might  have  possession  of  the  shares  in  his  own  right 
without  being  the  beneficial  owner ;  that  there  was  no  illegality  in  the  transac- 
tion with  regard  to  the  sale  of  the  shares ;  that  the  purchasers  were  not  estopped 
from  setting  up  that  they  were  the  persons  beneficially  entitled ;  and  that  a 
charging  order  could  not  be  made. 

Pulhrooh  V.  Bichmond  Consolidated  Mining  Co.  (9  Ch.  D.  610)  and  Cooper 
V.  GriJJin  ([1892]  1  Q.  B.  740)  followed. 

Appeal  by  Howard  and  Mason,  judgment  creditors,  from  the 
order  of  Pollock,  B.,  discharging  a  charging  order  nisi  on  fifty 
Vol.  I.  1893.  B  2 
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[1893] 


shares  in  the  Oldbury  Eailway  Company,  which  stood  on  the 
register  in  the  name  of  the  judgment  debtor,  Sadler,  against 
whom  Howard  and  Mason,  who  were  solicitors,  had  recovered 
judgment  for  43Z.  9s.  lOd.  in  respect  of  professional  charges. 

The  Oldbury  Kailway  Company  was  originally  incorporated  by 
the  Dudley  and  Oldbury  Junction  Eailway  Act,  1873  (36  &  37 
Yict.  c.  cliv.),  which  provided  for  the  nomination  of  certain 
directors  by  the  Birmingham  Canal  Company,  and  the  election 
of  others  by  the  shareholders  ;  by  s.  42  :  "  The  qualification  of  a 
director,  except  in  the  case  of  the  directors  to  be  appointed  by 
the  Birmingham  Canal  Company  under  the  power  by  this  Act 
granted,  shall  be  the  possession  in  his  own  right  of  not  less  than 
fifty  shares." 

By  the  Oldbury  Kailway  Act,  1881  (44  &  45  Vict.  c.  clxxx.), 
the  power  of  the  Canal  Company  to  appoint  directors  was  repealed, 
and  power  was  given  to  the  Great  Western  Kailway  Company  to 
appoint  three  directors  of  the  Oldbury  Kailway  Company.  Sadler 
was  a  director  of  the  Oldbury  Kailway  Company,  elected  by  the 
shareholders,  and  possessed  as  his  qualification  the  fifty  shares  in 
question.  In  1889  he  sold  the  shares  to  the  Great  Western 
Kailway  Company ;  but  his  name  remained  on  the  register  as  the 
person  entitled  to  the  shares,  and  he  continued  to  act  as  a 
director.  It  was  shewn  by  an  affidavit  that  all  the  directors  of 
the  Oldbury  Kailway  Company  consented  to  this  transaction. 

C.  Gregson  Ellis,  for  the  judgment  creditors,  in  support  of  the 
appeal.  The  judgment  debtor  is  a  director  of  the  Oldbury  Kail- 
way Company,  and  his  statutory  qualification  for  that  position  is 
the  possession  of  these  shares  "  in  his  own  right,"  which  must  be 
taken  to  mean  that  he  is  the  person  beneficially  entitled.  The 
transaction  by  which  it  was  intended  that  the  Great  Western 
Kailway  Company  should  obtain  the  beneficial  interest  in  the 
shares,  while  the  name  of  Sadler  remained  on  the  register  in 
order  to  enable  him  to  act  as  a  director,  was  illegal,  and  void  as 
against  the  judgment  creditors,  or,  at  least,  the  parties  to  it  are 
estopped  from  setting  it  up.  The  position  of  the  judgment 
creditors  is  altered,  and  it  does  not  appear  that  all  parties  in- 
terested consented  to  the  arrangement ;  for  it  is  not  enough  to 
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shew  that  the  directors  of  the  Oldbury  Kailway  Company  con-  1892 
sented,  and  the  consent  of  the  shareholders  is  not  shewn.    These  Howaed 
circumstances  distinguish  the  present  case  from  Pulhrooh  y.  Bich-  s^^ler. 
mond  Consolidated  Mining  Go.  (1)  and  Cooper  v.  Griffin  (2),  which 
turned  on  articles  of  association,  and  a  charging  order  under 
1  &  2  Yict.  c.  110,  s.  14,  ought  to  be  made. 

J.  V.  Austin,  for  the  Great  Western  Eailway  Company.  The 
case  is  concluded  by  the  two  decisions  which  have  been  referred 
to.  The  judgment  of  Jessel,  M.E.,  in  the  earlier  of  the  two 
<?ases  is  a  distinct  authority  against  the  contention  that  there  is 
anything  illegal  in  the  arrangement  with  regard  to  the  shares, 
and  that  judgment  has  been  acted  upon  ever  since,  and  was 
followed  by  the  Divisional  Court  and  by  the  Court  of  Appeal  in 
the  later  case.  There  is  nothing  to  create  any  estoppel  as  against 
the  Great  Western  Eailway  Company.  [He  also  referred  to  In  re 
Blalely  Ordnance  Co.  (3)  ;  Mayor,  &g.,  of  Merchants  of  the  Staple 
of  England  v.  Governor  and  Company  of  Banh  of  England.  (4)] 

Atherley 'Jones,  for  the  judgment  debtor. 

Ellis,  replied. 

Lord  Coleridge,  C.J.  This  appeal  must  be  dismissed.  I 
regret  the  state  of  the  law ;  but  I  concur  in  the  view  expressed  by 
the  Court  of  Appeal  in  Cooper  y.  Griffin  (2),  where  they  held  that, 
as  Pulbrooh  v.  Biehmond  Consolidated  Mining  Co.  (1)  had  been 
decided  several  years  previously,  and  had  been  constantly  acted 
upon,  the  interpretation  put  upon  the  articles  of  association  in 
that  case  ought  to  be  adopted.  It  would  introduce  great  con- 
fusion into  business  if  after  the  lapse  of  so  many  years  the  Court 
were  now  to  refuse  to  follow  the  decision  in  PidbrooJc  v.  Biehmond 
Consolidated  Mining  Co.  (1).  What  was  said  in  that  case  has 
been  somewhat  reflected  on;  but  the  decision  remains,  and  in 
Cooper  \.  Griffin  (2)  the  Divisional  Court,  of  which  I  was  a 
member,  felt  bound  by  Pulbrooh  v.  Biehmond  JJonsolidated  Mining 
Go.  (1),  though  not  altogether  liking  the  judgment,  and  the 
Court  of  Appeal  upheld  our  decision.  It  is  most  important  that 
the  public  should  know  what  the  law  is  in  such  cases.    It  is 


(1)  9  Ch.  D.  610. 
:  (2)  [1892]  1  Q.  B.  740. 


(3)  25  W.  E.  111. 

(4)  21  Q.  B.  D.  160. 
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1892  suggested  that  there  are  distinctions  in  the  present  case ;  but  I 
liowAED^  cannot  see  them,  and  I  think  that  we  should  be  deciding  incon- 
Sadlee     sistently  with  the  judgments  of  the  Divisional  Court  and  the 

Court  of  Appeal  in  Coo;per  v.  Griffin  (1)  if  we  were  to  give  effect 

to  this  contention. 

Wills,  J.  I  am  of  the  same  opinion.  I  think  the  decision 
in  Pulhrooh  v.  Bichnond  Consolidated  Mining  Go.  (2)  governs  the 
present  case ;  but  I  agree  with  the  view  expressed  by  Cotton,  L.  J., 
in  Bainlmdge  v.  Smith  (3),  and  I  regret  the  state  of  the  law  which 
follows  from  the  judgment  in  the  earlier  case,  because  I  think 
the  tendency  is  to  help  people  who  wish  to  hold  a  sham  qualifi- 
cation. I  should  have  been  inclined  to  think  that  where  a 
director  was  required  to  hold  shares  in  his  own  right  he  should 
be  personally  and  beneficially  interested ;  but  several  years  ago 
it  was  decided  otherwise  in  the  case  to  which  I  have  referred,  and 
recently  the  Court  of  Appeal  in  Cooper  v.  Griffin  (1)  has  followed 
that  decision,  though  not  without  some  reluctance.  It  is  con- 
tended that  the  present  case  is  distinguishable  on  the  ground 
that  Pulhrooh  v.  BicJimond  Consolidated  Mining/  Co.  (2)  and  Cooper 
V.  Griffin  (1)  turned  on  articles  of  association  ;  whereas  here  the 
point  turns  on  the  meaning  of  a  similar  qualification  required  by 
an  Act  of  Parliament,  and  therefore  the  words  ought  to  receive 
a  different  construction.  But  the  articles  of  association  and  the 
statute  relate  to  similar  subject-matters,  and  I  can  see  no  reason 
whatever  why  they  should  not  be  construed  in  the  same  sense. 
It  is  also  contended  that  the  directors  of  the  Great  Western 
Kailway  Company  enabled  Sadler  to  commit  a  fraud  by  obtaining 
credit  on  the  faith  of  his  possession  of  the  shares  ;  but  what  they 
did  was  lawful,  for  allowing  Sadler's  name  to  remain  on  the 
register  did  not,  as  the  law  has  been  decided,  imply  that  he  was 
the  beneficial  owner  of  the  shares.  According  to  the  decisions 
the  directors  made  no  misstatement,  for  what  they  allowed  to  be 
stated  was  the  truth,  and  therefore  there  can  be  no  estoppel. 
The  judgment  creditors  also  rely  on  some  expressions  in  the 
judgment  in  Oooper  v.  Griffin  (1),  as  shewing  that  if  the  judg- 


(1)  [1892]  1  Q.  B.  740.  (2)  9  Ch.  D.  610. 

(3)  41  Ch.  D.  462,  at  p.  472. 
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ment  debtor  did  anything  calculated  to  mislead  there  would  be  1S92 

an  estoppel;  but  there  is  nothing  in  the  judgment  of  Collins,  J.,  Howard 

in  that  case  which  can  bear  any  such  meaning,  and  the  proposi-  sadlelu 
tion  is  unreasonable. 

Appeal  dismissed. 

Solicitor  for  judgment  creditors  :  A.  F.  V.  Wild. 
Solicitor  for  judgment  debtor:  Philip  J.  Rutland j  for  J.  E. 
Meade,  Birmingham, 

Solicitor  for  Great  Western  Eailway  Company  :  B.  B.  Nelson, 

P.  B.  H. 


[IN  THE  COURT  OF  APPEAL.]  0.  A. 

OPPENHEIM  &  CO.  V,  SHEFFIELD.  ^^^^ 

Nov.  7. 

Practice — Discovery — Interrogatories,  setting  aside  or  strihing  out —   

Order  xxxi.,  r,  7. 

By  Order  xxxi.,  r.  7,  "  any  interrogatories  may  be  set  aside  on  the  ground 
tiiat  they  have  been  exhibited  unreasonably  or  vexatiously,  or  struck  out  on 
the  ground  that  they  are  prolix,  oppressive,  unnecessary,  or  scandalous." 

Held,  that  the  above  rule  applies  to  interrogatories  administered  with  leave 
as  well  as  to  those  administered  without  leave ;  and  that  under  its  terms  all  or 
any  of  a  set  of  interrogatories  may  be  set  aside  as  being  unreasonably  or 
vexatiously  exhibited,  or  may  be  struck  out  as  being  prolix,  oppressive, 
unnecessary,  or  scandalous. 

If  the  Court  are  of  opinion,  looking  at  a  set  of  interrogatories  as  a  whole, 
that  they  are  unreasonably  or  vexatiously  exhibited,  or  are  prolix,  oppressive, 
unnecessary,  or  scandalous,  they  may  set  aside  or  strike  out  the  whole  of  the 
imterrogatories,  although  there  may  be  some  interrogatories  among  them  which, 
taken  alone,  would  be  unobjectionable. 

Sammons  v.  Bailey  (24  Q.  B.  D.  727)  disapproved  of. 

Appeal  from  the  order  of  a  Divisional  Court  (Lord  Cole- 
ridge, C.J.,  and  Cave,  J.),  affirming  an  order  of  Day,  J.,  at 
chambers  setting  aside  interrogatories. 

The  action  was  brought  by  the  plaintiffs,  who  were  stock- 
brokers, against  the  defendant  for  a  balance  of  account  for  work 
done  and  money  paid  for  the  defendant  by  the  plaintiffs,  as  his 
stockbrokers,  in  respect  of  the  purchase,  and  sale,  and  carrying 
over  of  various  stocks,  shares,  and  securities  between  June  13, 
1890,  and  January  29,  1891,  and  for  commission  due  to  the 
plaintiffs  in  respect  thereof,  and  for  interest  as  agreed. 
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C.A. 

1892 


Oppenheim 
&Oo. 

V. 

Sheffield. 


The  defendant,  by  his  defence,  pleaded  in  denial  of  his  in- 
debtedness to  the  plaintiffs,  and  set  up  a  counter-claim,  claiming 
an  account  of  the  transactions  between  the  plaintiffs  and  himself 
from  the  beginning,  and  payment  of  such  amount  as  might  be 
found  to  be  due  from  the  plaintiffs  to  himself  on  taking  such 
account. 

The  plaintiffs,  in  their  reply  (inter  alia),  in  substance  alleged 
that  accounts  had  from  time  to  time  been  rendered  by  them  to  the 
defendant  which  fully  shewed  the  transactions  in  question,  and 
•that  the  defendant,  with  full  knowledge  and  information,  accepted 
and  agreed  the  accounts  so  rendered  to  him  by  the  plaintiffs  as 
being  true  and  accurate,  and  the  said  accounts  were  settled  and 
agreed  between  the  plaintiffs  and  the  defendant. 

The  defendant  obtained  leave  to  administer,  and  administered 
interrogatories  to  the  plaintiffs  in  support  of  his  counter-claim. 
These  interrogatories,  which  were  very  numerous  and  lengthy,, 
interrogated  in  great  detail  as  to  the  particulars  of  the  transac- 
tions and  as  to  a  great  many  of  the  items  of  the  accounts  between 
the  plaintiffs  and  the  defendant.  (1)  The  plaintiffs  applied  at 
chambers,  under  Order  xxxi.,  r.  7,  that  the  interrogatories  should 
be  set  aside  on  the  ground  that  they  were  exhibited  unreasonably 
and  vexatiously,  or  that  they  should  be  struck  out  on  the  ground 
that  they  were  prolix,  oppressive,  and  unnecessary.  The  Master 
refused  the  application,  and  directed  that  any  objection  to  the 
interrogatories  should  be  taken  in  the  answers.  On  appeal  to 
Day,  J.,  at  chambers,  he  allowed  the  appeal,  and  ordered  that 
the  interrogatories  should  be  set  aside.  On  appeal  to  the  Divi- 
sional Court  they  affirmed  the  order  of  Day,  J.  (2) 


E,  D.  Greene,  Q,G.,  and  Morten,  for  the  defendant.  Order  xxxi.,, 
r.  7,  does  not  apply  to  cases  where,  as  in  this  case,  leave  to 


(1)  It  has  been  deemed  unnecessary, 
for  the  purposes  of  this  report,  to  set 
out  the  interrogatories  which  would 
not  be  intelligible  without  also  setting 
out  the  pleadings,  which  were  lengthy. 
The  points  of  practice  which  arose 
with  regard  to  the  interrogatories  are, 
it  is  thought,  rendered  sufficiently 


clear  by  the  arguments,  and  by  the 
view  of  them  taken  in  the  judgments. 

(2)  There  was  some  doubt  and  dis- 
cussion on  the  question  under  which 
branch  of  the  rule  the  Divisional  Court 
acted;  but  they  appeared  to  have 
considered  the  interrogatories  prolix, 
oppressive,  and  unnecessary. 
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administer  interrogatories  is  necessary,  and  has  been  obtained  ;      0.  A. 
but  only  to  tbose  cases  in  which  interrogatories  are  administered  1892 
without  leave.    These  interrogatories  appear  to  have  been  set  oppenhei^i 
aside  by  the  judge  at  chambers  and  the  Divisional  Court,  as  * 
being  unreasonably  and  vexatiously  exhibited.    How  can  it  be  Sheffield. 
held  that  it  was  unreasonable  or  vexatious  to  interrogate  where 
leave  has  been  given  to  do  so  ?    That  would  be  practically  re- 
versing the  order  giving  leave  to  interrogate,  though  there  has 
been  no  appeal  against  it.    The  practice  in  such  cases  where  any 
of  the  interrogatories  delivered  are  unreasonable  or  vexatious  is 
to  take  objection  to  them  by  way  of  answer  under  rule  6  of 
Order  xxxi. ;  see  per  Field,  J.,  at  chambers  in  Mcllroy  v. 
Duncan,  (1) 

[Kay,  L.J.  The  order  purports,  no  doubt,  to  "  set  aside  "  the 
interrogatories  ;  but,  if  they  ought  all  to  be  "  struck  out  "  under 
the  second  branch  of  the  rule  as  prolix,  oppressive,  or  unneces- 
sary, that  is  a  mere  matter  of  words,  and  the  result  would  be  the 
same.] 

It  is  contended  that  the  bulk,  or,  at  any  rate,  part  of  these 
interrogatories  are  quite  unobjectionable,  and  such  as  the  plain- 
tiffs ought  to  be  required  to  answer.  Where  that  is  the  case,  it 
is  well-settled  practice  that  rule  7  is  not  applicable ;  and  that 
the  judge  at  chambers  is  not  to  go  through  the  interrogatories  to 
select  which  are  proper  and  which  are  not ;  but  the  party  inter- 
rogated must  take  his  objections  to  the  interrogatories  in  his 
answer :  Sammons  v.  Bailey.  (2)  But,  assuming  otherwise,  then 
there  is  no  jurisdiction  under  the  rule  to  set  aside  or  strike  out 
the  interrogatories  en  bloc,  as  was  done  here,  merely  because 
some  of  them  are  open  to  objection.  If  the  second  branch  of  the 
rule  is  applicable  in  this  case,  the  jurisdiction  is  only  to  strike 
out  of  the  interrogatories  such  as  are  prolix,  oppressive,  unneces- 
sary, or  scandalous.  Allhusen  v.  LahoiicJiere  (3),  which  was 
decided  under  the  former  practice  as  to  striking  out  interroga- 
tories, shews  that  the  party  objecting  to  interrogatories  must 
object  specifically  to  particular  interrogatories  which  are  objec- 
tionable.   [They  also  cited  Caivleij  v.  Burton.  (4)] 

(1)  W.  N.  (1884)  48.  (3)  3  Q.  B.  D.  654. 

(2)  24  Q.  B.  D.  727.  (4)  32  W.  E.  33. 
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0.  A.  Eorne  Payne,  Q.C.,  and  A.  G,  M,  Mclntyre,  for  the  plaintiffs, 
1892      were  not  called  upon. 

Oppenheim 

LoED  EsHER,  M.E.  In  this  case  the  defendant  obtained  leave 
Sheffield,  to  administer  interrogatories  with  regard  to  his  counter-claim 
and  the  plaintiffs'  reply  thereto,  and  accordingly  administered 
the  interrogatories  now  in  question.  The  judge  at  chambers 
either  set  aside  or  struct  out  the  whole  of  these  interrogatories. 
There  was  an  appeal  to  the  Divisional  Court,  which  affirmed  the 
order  of  the  judge  at  chambers.  Thereupon  there  was  an  appeal 
to  this  Court ;  and  we  have  to  see  whether  we  agree  with  the 
conclusion  at  which  the  Divisional  Court  arrived.  The  Divisional 
Court  assumed  to  act  under  Order  xxxi.,  r.  7.  The  view  they 
took  appears  to  have  been  as  follows.  They  knew  what  the 
nature  of  the  defendant's  counter-claim  was,  and  what  the  reply 
of  the  plaintiffs  was,  and  they  considered  these  interrogatories, 
some  twenty  in  number,  each  of  them  including  a  great  many 
separate  questions.  They  had  to  consider  what  burden  these 
interrogatories  would  impose  on  the  plaintiffs,  and  whether  that 
burden  ought  to  be  imposed  upon  them.  They  came  to  the  con- 
clusion that  the  defendant  was  seeking  by  these  interrogatories 
to  impose  on  the  plaintiffs  the  burden  of  answering  a  prolix, 
oppressive,  and  unnecessary  set  of  interrogatories.  They  looked 
at  the  interrogatories  as  a  whole,  and  were  of  opinion  that  as  a 
whole  they  were  prolix,  oppressive,  and  unnecessary  in  regard  to 
the  litigation  in  question.  So,  without  inquiring  whether  there 
might  not  be  among  them  some  two  or  three  questions  which, 
if  asked  by  themselves,  and  not  drowned  in  the  surrounding 
prolixity,  might  have  been  admissible,  they  affirmed  the  order 
of  the  judge  at  chambers.  The  questions  are,  whether  they 
had  jurisdiction  to  take  the  course  they  did ;  and,  if  so,  such 
jurisdiction  being  discretionary,  whether  we  ought  to  over- 
rule their  exercise  of  such  discretion.  Many  objections  have 
been  taken  to  what  the  Divisional  Court  did;  and  many 
questions  have  been  raised  with  regard  to  the  interpretation 
of  Order  xxxi.,  r.  7.  I  think  that  rule  deals  with  two  states 
of  circumstances.  There  may  be  interrogatories  which  in 
form  would  be  unobjectionable,  but  which,  under  the  circum- 
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stances  of  the  case,  it  may  be  unreasonable  or  vexatious  to  0.  A. 
exhibit.  An  illustration  was  suggested  in  argument.  One  or  1892 
more  interrogatories  may  be  put  concerning  a  particular  fact  oppenheim^ 
which  is  material,  and  they  may  be  in  a  form  which,  if  the  par-  ^ 
titular  fact  were  in  dispute,  would  be  unobjectionable — that  is  to  Sheffield. 
say,  such  interrogatory  or  interrogatories  may  not  be  prolix  or  Lord  Esher,  m.r. 
unnecessary  in  one  sense ;  but,  supposing  that  the  fact  in  ques- 
tion had  been  admitted  on  the  pleadings  or  otherwise  as  between 
the  parties,  so  that  it  was  obvious  that  there  was  no  occasion  to 
interrogate  with  relation  to  it,  then  it  would  be  unreasonable  and 
vexatious  to  do  so.  The  question  is  raised,  under  what  circum- 
stances such  interrogatories  may  be  set  aside.  One  contention 
put  forward  was  that  in  such  a  case  one  or  more  interrogatories 
out  of  a  set  cannot  be  set  aside;  but  the  only  power  is  to 
set  aside  the  whole  of  the  interrogatories  where  they  are  un- 
reasonably or  vexatiously  administered ;  so  that,  if  ten  interro- 
gatories out  of  twenty  were  legitimate,  and  the  remaining  ten 
were  unreasonably  and  vexatiously  exhibited,  it  would  not  be 
competent  to  set  aside  the  ten  that  were  unreasonably  and  vexa- 
tiously administered,  leaving  the  others  to  stand.  I  cannot  think 
that  we  ought  so  to  construe  the  rule,  unless  there  is  something 
in  the  language  which  absolutely  compels  us  to  do  so.  The 
words  are,  "Any  interrogatories  may  be  set  aside."  The  ordinary 
and  grammatical  meaning  of  these  words  is  not  that  all,  but  any 
may  be  set  aside  as  being  unreasonably  or  vexatiously  exhibited. 
I  think  the  intention  is  that  any  which  are  unreasonably  or 
vexatiously  exhibited  may  be  set  aside  ;  and,  if  all  of  the  inter- 
rogatories are  unreasonably  and  vexatiously  administered,  then 
all  may  be  set  aside.  Then  we  come  to  the  second  part  of  the 
rule,  which  applies  to  a  different  state  of  things.  The  same 
nominative  case  "  any  interrogatories,"  governs  the  second  part 
of  the  rule.  It  provides  that  "  any  interrogatories "  may  be 
struck  out  on  the  ground  that  they  are  prolix,  oppressive,  un- 
necessary, or  scandalous.  It  appears  to  me  that,  as  in  the  case 
of  the  first  branch  of  the  rule,  these  words  must  be  construed  to 
mean  that  all  or  any  of  a  set  of  interrogatories  may  be  struck 
out  as  prolix,  oppressive,  unnecessary,  or  scandalous.  If  as  a 
whole  the  interrogatories  appear  to  be  prolix,  oppressive,  or 
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0.  A.  unnecessary,  I  think  all  may  be  struck  out ;  if  some  appear  to  be 
.  1892  so,  tlien  thosel  may  be  struck  out.  For  instance,  suppose  there 
Oppenheim        three  short,  concise,  and  proper  interrogatories,  which  deal 

&  Co.      briefly  with  a  matter  and  ought  to  be  answered,  and  then  there 
Sheffield,  comes  one  which  is  expanded  in  the  fashion  in  which  people  who 
Lord  E8iier,M.R.  draw  thcse  iutcrrogatories  sometimes  expand  them,  so  that  it 
would  take  pages  to  answer  it.    Why  should  not  the  three  stands 
but  the  one  which  is  prolix  or  oppressive  be  struck  out  ?    It  was 
argued  that,  if  all  were  of  that  oppressive  character,  they  might 
be  struck  out;  but  if  only  one  was,  it  could  not.    I  can  see 
nothing  in  the  language  of  the  rule  which  obliges  us  so  to  con- 
strue it.    Again,  there  might  be  a  set  of  interrogatories  in  which 
the  individual  questions,  or  some  of  them,  taken  by  themselves, 
might  not  be  objectionable ;  but  suppose  a  hundred  questions 
were  asked  as  to  a  simple  matter  which  ought  to  be  dealt  with  in 
five,  would  it  not  be  oppressive  and  unnecessary  to  ask  such  a 
number  of  questions,  and  to  require  the  judge  and  the  other 
party  to  go  through  the  whole  of  them  to  see  whether  there  were 
some  four  or  five  which,  if  taken  alone,  would  be  unobjectionable  ? 
Is  it  reasonable  that  the  party  interrogated  should  be  put  to  the 
trouble  and  expense  of  going  through  the  whole  of  the  questions 
to  pick  out  a  few  which  it  might  be  necessary  to  answer?  It 
was  argued  that  the  party  interrogated  ought  to  take  objection 
to  the  questions  which  might  be  objectionable  in  his  answer 
under  rule  6.    But  rule  7  has  nothing  whatever  to  do  with  the 
answering  of  the  interrogatories.    The  two  rules  are  wholly  dis- 
tinct.   The  objection  to  interrogatories  under  rule  7  is  taken 
before  answers  are  given.    It  seems  to  me  a  most  monstrous 
result  that  a  party  should  be  entitled  to  ask,  and  compel  the 
other  party  to  deal  with  by  way  of  answers,  questions  which  on 
the  hypothesis  it  is  oppressive  to  ask,  merely  because  some  other 
questions  are  asked  which  are  admissible.    With  regard  to  the 
cases  cited,  I  cannot  help  thinking  that  in  the  case  of  Mcllroy  v. 
Duncan  (1),  Field,  J.,  must  have  been  applying  the  new  rule  on 
the  subject  on  the  supposition  that  it  was  identical  in  effect 
with  the  former  rule.    If  he  really  had  in  view  the  terms 
of  the  existing  rule,  then  I  cannot  agree  with  his  decision. 
;  (1)  W.  N.  (1884)  48. 
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The  other  case  cited  was  that  of  Sammons  y.  Bailey  (1),  where  C.A. 
Grantham,  J.,  said  that  "it  was  in  order  to  obviate  the  waste  1892 
of  time  and  expense  occasioned  by  the  former  practice  that  "oppenhebT 
the  rules  were  altered,"  and  that  "it  was  not  intended  that 
the  judge  should  go  through  all  the  interrogatories,  and  select  ^HEFfiELP. 
those  parts  of  interrogatories  which  he  considers  objectionable  i'ordEsher,M.R. 
in  each  case."  As  I  have  said,  I  think  that,  if  the  judge,  on 
looking  at  the  interrogatories  as  a  whole,  comes  to  the  conclusion 
that,  as  a  whole,  they  are  prolix,  oppressive,  and  unnecessary,  he 
may  disallow  the  whole ;  but  I  do  not  say  that  he  must  do  so. 
Though  he  may  think  that,  as  a  whole,  they  are  prolix,  op- 
pressive, or  unnecessary,  still  I  think  that,  if  he  saw  that,  after  '  . 
striking  out  half  or  three-quarters  of  them,  others  would  remain 
which  by  themselves  might  be  properly  administered,  there  is 
nothing  which  prevents  him  from  leaving  those  standing.  In 
the  case  cited,  however,  Grantham,  J.,  seems  to  have  thought  that 
the  judge  must  strike  out  all  or  none.  In  that  I  cannot  agree 
with  him.  I  think  that  the  true  construction  of  the  rule  is 
what  I  have  stated.  There  are  different  grounds  mentioned  for 
the  operations  referred  to  in  the  two  parts  of  the  rule  respec- 
tively, but  I  do  not  say  that  the  two  portions  of  the  rule  may 
not  in  some  cases  overlap  each  other.  Some  of  the  grounds 
mentioned  in  one  part  may  exist  where  the  other  part  is  also 
applicable.  It  may  be  oppressive  to  ask  questions  which  are 
unreasonably  and  vexatiously  exhibited.  Interrogatories  that 
come  within  the  first  branch  of  the  rule  may  be  prolix,  or  op- 
pressive, or  unnecessary.  For  instance,  questions  may  be  asked 
with  regard^  to  matters  in  respect  of  which  they  ought  not  to  be 
asked.  In  such  a  case  the  judge  might  set  aside  the  interro- 
gatories under  the  first  branch  of  the  rule,  or  strike  them  out 
under  the  second.  The  truth  is  that  the  rule  is  made  as  larsre 
as  possible  to  enable  the  judges  to  control  and  prevent  the 
lamentable  and  growing  expense  and  abuse  caused  by  the 
practice  in  regard  to  interrogatories.  In  the  case  before  us  it 
was  insisted  that,  some  of  those  interrogatories  being  proper 
ones,  they  at  any  rate  must  be  answered,  and  that  the  Court 
below  could  not  treat  the  interrogatories  as  a  whole.  I  think 
(1)  2i  Q.  B.  D.  727. 
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C.  A.  that  the  Court  were  entitled  to  look  [at  the  interrogatories  as  a 
1892      whole,  and  to  see  whether,  as  a  whole,  they  were  prolix,  op- 

Oppenheim  pressive,  and  unnecessary.  They  did  so,  and  came  to  the  con- 
elusion  that  they  were.     Looking  at  the  interrogatories  as  a 

Sheffield,  whole,  I  cannot  say  that  they  were  wrong ;  on  the  contrary,  I 
]LordEsher,M.E.  think  that  they  were  right.  The  case  of  Allhusen  v.  Ldbou- 
chere  (1)  seems  to  me  to  take  the  very  distinction  which  I  have 
taken.  It  was  held  there,  no  doubt,  that  a^ party  who  objects  to 
some  of  a  set  of  interrogatories,  on  the  ground  that  they  are 
objectionable,  must  state  to  which  of  them  he  objects ;  but  there 
is  nothing  to  shew  that  the  judge  may  not  look  at  the  inter- 
rogatories as  a  whole.  On  the  contrary,  James,  L.J.,  does  say 
what  is  equivalent  to  saying  that  the  judge  may  look  at  them 
as  a  whole,  and  if,  so  looked  at,  he  considers  them  unreasonably 
or  vexatiously  exhibited,  or  prolix,  oppressive,  or  unnecessary, 
he  may  set  aside  or  strike  out  the  whole,  though  it  may  possibly 
be  that  two  or  three  of  them,  if  they  had  been  administered 
alone,  would  have  been  unobjectionable.  For  these  reasons  I 
think  this  appeal  must  be  dismissed. 

Lopes,  L.J.  I  am  of  the  same  opinion.  The  application  now 
in  question  was  made  under  Order  xxxt.,  r.  7.  Eule  6  of  that 
order  has  nothing  to  do  with  a  case  of  this  kind.  That  rule 
does  not  contemplate  any  application  to  a  judge  at  all ;  it  only 
enables  a  party  interrogated  to  take  objection  to  interrogatories 
in  his  answer.  The  language  of  rule  7  requires  careful  con- 
sideration. It  is  not  altogether  easy  to  interpret.  In  the  first 
place,  it  must  be  observed  that  it  appears  to  apply  to  two  states 
of  things.  The  first  part  seems  to  apply  to  the  exhibition  of 
the  interrogatories ;  the  second,  to  the  interrogatories  them- 
selves when  exhibited.  The  first  part  seems  to  deal  with  the 
question  whether,  having  regard  to  the  circumstances  under 
which  and  the  stage  at  which  the  interrogatories  are  exhibited, 
they  are  reasonable  or  properly  applicable  or  required ;  and 
to  leave  it  to  the  Court  or  judge  to  say  whether,  under  the 
circumstances,  the  exhibition  of  the  interrogatories,  as  distin- 
guished from  the  interrogatories  themselves,  is  unreasonable 

(1)  3  Q.  B.  D.  6U. 
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and  vexatious.    The  state  of  things  contemplated  by  the  second      C.  A. 
part  of  the  rule  appears  to  be  different,  and  to  have  relation  1892 
to  the  interrogatories  themselves,  their  nature,  character,  and  oppEiraEiM 
effect.    The  circumstances  under  which  the  two  parts  of  the  Z^^^- 
rule  respectively  come  into  effect  are  different.     Interroga-  Sheffield, 
tories  may  be  set  aside  when  their  exhibition  is  unreasonable    Lopes,  l.j> 
or  vexatious;   they  may  be  struck  out  when  they  are  prolix, 
oppressive,  unnecessary,  or  scandalous.     The  rule  commences 
with  the  words  "  any  interrogatories."    I  understand  the  mean- 
ing to  be  that  all  or  any  one  or  more  of  the  interrogatories 
exhibited  may  be  set  aside  on  the  grounds  mentioned  in  the 
first  part  of  the  rule.    Then,  when  we  come  to  the  second  part 
of  the  rule,  the  same  nominative  case  applies ;  and  I  understand 
the  meaning  to  be  that  all  or  any  one  or  more  of  the  interroga- 
tories may  be  struck  out  on  the  grounds  there  mentioned.  Such 
being  the  language  of  the  rule,  we  have  to  consider  the  parti- 
cular interrogatories  now  in  question.     The  learned  judge  at 
chambers  ordered  these  interrogatories  to  be  set  aside  or  struck 
out.    There  was  an  appeal  to  the  Divisional  Court,  and  they 
came  to  the  same  conclusion.    They  appear  to  have  thought 
that  the  interrogatories  as  a  whole  were  so  prolix,  and,  having 
regard  to  the  nature  of  the  case,  so  unnecessary,  that,  without 
looking  at  them  any  further,  they  ought  to  disallow  them  all. 
It  was  said  that  they  had  no  jurisdiction  to  do  so.    With  that  I 
entirely  disagree.    I  think  that  under  the  rule  the  Court  had  a 
right  to  strike  out  any  interrogatories  they  thought  fit,  or  to 
determine  whether,  looking  at  the  interrogatories  collectively  as 
a  whole,  they  were  within  any  of  the  terms  of  the  rule,  i.e.,  were 
prolix,  oppressive,  or  unnecessary.    It  was  urged  that  that  was  not 
so,  where  leave  to  exhibit  them  had  been  given.   I  cannot  find  any 
such  distinction  in  the  terms  of  rule  7  or  any  trace  of  it.    It  must 
be  remembered  that,  when  leave  to  administer  interrogatories  is 
obtained,  the  judge  does  not  know  what  the  nature  of  the  inter- 
rogatories administered  will  be.    The  leave  must  be  taken  to  be 
to  administer  proper  interrogatories.    To  say  that  no  application 
can  be  made  under  rule  7,  where  leave  to  administer  interroga- 
tories has  been  obtained,  would  be  to  do  away  with  most  of  the 
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0.  A.      benefit  of  the  rule.    The  case  of  Mcllroy  v.  Duncan  (1)  has 
1892      been  cited.    I  quite  agree  with  what  the  Master  of  the  EoUs  has 
Oppenheim  said  as  to  that  case.    I  cannot  help  thinking  that,  when  Field,  J., 
^  decided  it,  he  must  have  had  the  terms  of  the  old  rule  in  his 

Sheffield,  mind.  If  he  decided  it  in  reference  to  the  terms  of  the  new 
Lopes,  L.J.  rule,  then  I  cannot  agree  with  his  decision.  With  regard  to 
what  Grantham,  J.,  said  in  Sammons  v.  Bailey  (2),  I  must  say 
that  I  entirely  disagree  with  it.  He  seems  to  have  thought  that 
the  words  of  rule  7  only  authorized  striking  out  the  whole  of  the 
interrogatories.  I  cannot  assent  to  that  view.  With  regard  to 
the  case  of  AUhusen  v.  Lahouchere  (3),  there  is  nothing  in  that 
case  to  shew  that  the  Divisional  Court  acted  wrongly  in  saying 
that,  looking  at  the  interrogatories  as  a  whole,  they  came  within 
the  terms  of  the  second  part  of  rule  7,  and,  therefore,  should  be 
disallowed. 

Kay,  L.J.  It  appears  to  me  that  Order  xxxi.,  r.  7,  divides 
itself  into  two  different  branches,  the  first  of  which  deals  with 
the  unreasonable  or  vexatious  exhibition  of  interrogatories; 
while  the  second  deals  with  cases  where  the  interrogatories 
themselves  are  prolix,  oppressive,  unnecessary,  or  scandalous. 
Under  the  first  branch  of  the  rule  interrogatories  may  be  set 
aside  when  they  are  unreasonably  or  vexatiously  exhibited; 
under  the  second  they  may  be  struck  out  on  the  grounds 
mentioned  in  this  branch  of  the  rule.  I  agree  that  under  either 
branch  of  the  rule  the  meaning  is  that  all  or  any  of  the  interro- 
gatories may  be  dealt  with ;  that  under  the  first  branch  all  or 
any  of  the  interrogatories  may  be  set  aside,  if  unreasonably 
or  vexatiously  exhibited ;  and  under  the  second  branch  all  or 
any  may  be  struck  out,  if  prolix,  oppressive,  unnecessary,  or 
scandalous.  That  this  is  the  true  construction  of  the  rule  seems 
very  clear,  when  one  looks  back  to  the  history  of  the  rules  on 
the  subject.  The  corresponding  rule  in  the  original  rules  under 
the  Judicature  Act  (Order  xxxi.,  r.  5)  was  very  differently 
worded ;  a  fresh  rule  was  substituted  for  that  in  1878,  upon  the 
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wording  of  which  a  difficulty  arose.  Hence  the  wording  of  the  0.  A. 
present  rule  has  been  made  wider,  in  order  to  give  a  discretion  to  1892 
set  aside  or  strike  out  some  or  all  of  the  interrogatories  admi-  oppenheim 
nistered  under  either  branch  of  the  rule.  In  this  case  the  order 
of  the  Divisional  Court,  as  drawn  up,  purports  to  set  aside  the  Sheffield. 
interrogatories,  which  would  seem  to  indicate  that  the  Court  Kay,L.j. 
acted  on  the  first  branch  of  the  rule.  I  can  well  understand 
how  this  might  be  so.  The  action  is  brought  by  brokers  against 
their  customer  to  recover  a  sum  due  on  the  balance  of  account 
between  them.  The  defendant  counterclaims,  seeking  to  have 
an  account  taken  from  the  beginning  of  the  transactions  between 
himself  and  the  plaintiffs.  The  plaintiffs  reply  that  accounts 
were  delivered  to  the  defendant  from  time  to  time,  and  were 
settled  between  the  parties.  If  that  were  so,  and  the  plaintiffs 
could  maintain  their  plea  of  a  settlement  of  account,  no  taking 
of  an  account  would  be  necessary.  That  question  must  be 
decided  in  the  action ;  but  here  we  have  a  mass  of  interrogatories 
seeking,  before  it  is  decided,  to  go  into  the  accounts  from  the 
beginning,  when  it  may  be  that  the  accounts  are  all  settled 
and  cannot  be  reopened.  It  might  well  be  thought  by  the  Court 
below  that  it  was  an  unreasonable  and  vexatious  proceeding  to 
exhibit  at  this  stage  of  the  litigation  interrogatories  seeking  to 
go  into  the  whole  of  the  accounts  between  these  parties,  when 
the  result  of  the  action  might  be  that  no  such  account  ought  to 
be  taken.  But,  as  I  understand,  the  case  was  also  considered  by 
the  Divisional  Court  under  the  alternative  branch  of  the  rule, 
and  they  were  of  opinion  that  these  interrogatories  ought  to 
be  struck  out,  as  being,  taken  as  a  whole,  prolix,  oppressive, 
and  unnecessary.  It  seems  to  me  that  it  is  impossible  to  look  at 
them  without  seeing  that  they  are  in  the  main  prolix,  oppressive, 
and  unnecessary.  I  agree  that  the  effect  of  what  was  said  in 
Allhusen  v.  Lahouchere  (1)  is  that  interrogatories  may  be  in  such 
a  form,  in  respect  of  their  length  and  character,  that,  looking  at 
them  as  a  whole,  it  is  impossible  to  help  seeing  that  they  are  an 
abuse  of  the  practice  as  being  prolix  or  unnecessary.  If  a 
general  view  of  them  brings  the  Court  to  that  conclusion,  it  is 
no  answer  to  say  that  there  are  in  the  set  of  interrogatories  here 

(1)  3  Q.  B.  D.  654. 
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C.  A.      and  there  some  wMcli  might  be  admissible  if  they  stood  alone. 
1892       With  regard  to  the  interrogatories  now  in  question,  in  the  view 
Oppenheim  I  pleadings,  I  do  not  think  that  they  ought  to  be 

^  allowed  at  the  present  stage  of  the  action.    I  must  say  that,  from 

Sheffield,  my  experience  in  chambers  in  the  Chancery  Division,  I  think 
Kay,  L.J.  that  thcro  is  no  matter  in  which  the  practice  of  the  Court  is  more 
flagrantly  abused  than  in  the  exhibition  of  interrogatories  at  an 
early  stage  in  actions.  -  I  think,  therefore,  that  the  Court  ought 
to  keep  a  tight  hand  over  the  practice  in  this  respect,  and  ought 
not  lightly  to  reverse  a  decision  when  it  has  been  held  by  the 
Divisional  Court  that  interrogatories  have  been  unreasonably  or 
vexatiously  exhibited,  or  that  they  are  prolix,  oppressive,  or 
unnecessary.    I  agree  that  this  appeal  must  be  dismissed. 

Ajpjpeal  dismissed. 

Solicitors  for  plaintiff :  Morley,  Sherrif  &  Co. 
Solicitors  for  defendant :  Duffield  &  Bruty, 

E.  L. 


1892  In  ke  THE  ONWAKD  BUILDING  SOCIETY 

't  24  25 

 Solicitor  —  Bill  of  Costs  —  Sale  of  Property  hy  Auction  —  Commission  of 

Vendor's  Solicitor  for  Sale  of  Property  in  Lots — Solicitors'  Bemuneration 
Act,  1881  (44  &  45  Vict.  c.  U)— General  Order,  Sched.  L 

The  commission  payable  to  a  vendor's  solicitor,  under  Sched.  I.  of  the 
General  Order  under  the  Solicitors'  Eemuneration  Act,  1881,  "  for  conducting 
a  sale  of  property  by  public  auction  ....  when  the  property  is  sold,"  is 
chargeable  upon  the  total  amount  realized  by  ^the  sale,  even  though  the  pro- 
perty be  sold  in  lots,  and  though  the  lots  be  held  by  the  vendor  under  different 
titles,  and  be  sold  to  different  purchasers. 

Appeal  from  the  county  court  of  Durham,  on'  motion  to 
review  taxation. 

The  Onward  Building  Society,  being  in  liquidation,  the  liqui- 
dator of  the  society  employed  a  Mr.  Watson,  a  solicitor,  to 
conduct  the  sale  by  auction  of  certain  freehold  and  leasehold 
property  of  the  society.  The  property  was  sold  in  three  lots, 
each  lot  being  sold  to  a  different  purchaser.  Each  of  the  lots 
was  held  by  the  vendors  under  a  different  title.  Lot  1  was  sold 
for  102Z.  10s.,  Lot  2  for  270Z.  5s.,  and  Lot  3  for  262Z.  10s.,  making 
an  aggregate  price  for  the  three  lots  of  635Z.  5s. 
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According  to  Sched.  I.  of  the  General  Order  made  under  the  1892 
Solicitors'  Eemuneration  Act,  1881,  the  scale  fee  payable  to  3-      In  ke 
vendor's  solicitor  "  for  conducting  a  sale  of  property  by  public  §^^fZ: 
auction,  including  the  conditions  of  sale,  when  the  property  is  Society, 
sold,"  is,  for  the  first  lOOOZ.,  20s.  per  lOOZ.,  with  a  minimum  charge 
of  51.  whether  a  sale  is  effected  or  not.    And  by  rule  7  of  the 
rules  under  that  order,  "  Fractions  of  lOOZ.  under  50Z.  are  to 
be  reckoned  as  50Z.    Fractions  of  lOOZ.  above  50Z.  are  to  be  . 
reckoned  as  lOOZ."    By  rule  1 :  "  The  commission  for  deducing 
title  and  perusing  and  completing  conveyance  on  a  sale  by 
auction  is  to  be  chargeable  on  each  lot  of  property,  except  that 
where  a  property  held  under  the  same  title  is  divided  into  lots 
for  convenience  of  sale,  and  the  same  purchaser  buys  several 
such  lots  and  takes  one  conveyance,  and  only  one  abstract  is 
delivered,  the  commission  is  to  be  chargeable  on  the  aggregate 
prices  of  the  lots."    By  rule  2:  "The  commission  on  an  at- 
tempted sale  by  auction  in  lots  is  to  be  chargeable  on  the  aggre- 
gate of  the  reserve  prices."   But  the  rules  do  not  expressly  state 
whether,  in  the  event  of  a  successful  sale  in  lots,  the  commission 
is  to  be  chargeable  on  each  lot  or  on  the  aggregate  prices  of  the 
lots.    The  solicitor  sent  in  a  bill  of  costs,  in  which  he  charged  a 
commission  of  15Z.  for  conducting  the  sale  of  the  above  three 
lots,  being  the  minimum  charge  of  5Z.  on  each  lot. 

The  registrar  of  the  county  court  in  which  the  liquidation  was 
being  conducted  allowed  upon  taxation  only  the  sum  of  6Z.  10s., 
being  the  scale  fee  on  the  aggregate  price  of  the  three  lots.  The 
solicitor  moved  before  the  county  court  judge  to  vary  the  regis- 
trar's certificate  of  taxation ;  but  the  judge  confirmed  such 
certificate.    The  solicitor  appealed. 

SgoU  Fox,  for  the  solicitor.  Even  if  the  solicitor  is  not  entitled 
to  make  a  minimum  charge  of  5Z.  in  respect  of  each  lot,  he  is,  at 
all  events,  entitled  to  a  commission  of  20s.  per  lOOZ.  upon  each 
of  the  three  lots,  which  would  amount  in  all  to  7Z.  10s. ;  for  as 
by  rule  7,  fractions  of  lOOZ.  under  50Z.  are  to  be  reckoned  as  50Z., 
and  fractions  of  lOOZ.  above  50Z.  are  to  be  reckoned  as  100/.,  the 
j)rice  of  Lot  1  woukl  count  as  150Z.,  that  of  Lot  2  as  300Z.,  and 
that  of  Lot  3  also  as  300Z.    The  lots  having  been  held  by  the 
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1892      vendors  under  different  titles  and  sold  to  different  purchasers^ 
EE      the  commission  for  deducing  title  would  under  rule  1  clearly 
BOTLDmG    ^®  chargeable  on  each  lot,  and  it  was  not  intended  to  apply  a 
Society,    different  mode  of  calculating  the  commission  to  the  case  of  con- 
ducting a  sale  by  auction. 

Dihdin,  for  the  liquidator,  was  not  called  upon. 

Pollock,  B.  I  am  of  opinion  that  in  this  case  the  county 
court  judge  was  right,  and  that  the  appeal  must  consequently  be 
dismissed.  The  official  liquidator  of  the  Onward  Building 
Society  offered  certain  real'  property  for  sale  by  auction,  and 
employed  a  solicitor  to  conduct  the  sale.  The  property,  which 
was  sold  in  three  lots,  realized  in  the  aggregate  635Z.  5s.,  and  the 
question  which  has  arisen  is  as  to  the  proper  charges  to  be  made 
by  the  solicitor  for  conducting  such  sale.  The  county  court 
judge  held  that  the  three  lots  were  to  be  treated  as  one  property, 
and  that  the  solicitor  was  consequently  entitled  to  a  commission 
of  6Z.  10s.,  and  no  more.  That  view  seems  to  me  to  be  correct. 
I  think  that  the  intention  of  the  schedule  was  that  if  property 
was  put  up  for  sale  by  auction  the  solicitor  conducting  the  sale 
was  to  be  entitled  to  the  scale  fee  of  20s.  per  lOOZ.  on  the  total 
amount  realized  by  the  sale,  irrespective  of  the  question  whether 
the  property  was  sold  as  a  whole  or  in  lots.  But  then  it  was. 
argued  that  rule  1  points  to  a  different  conclusion,  providing  as  it 
does  that,  except  in  certain  cases — of  which  the  present  is  not  one — 
the  commission  for  deducing  title  is  to  be  chargeable  on  each 
lot  of  property,  and  it  was  contended  that  there  was  no  such  dis- 
tinction between  the  work  of  deducing  title  and  of  conducting  a 
sale  by  auction  as  to  warrant  the  application  of  a  different  rule 
to  the  latter.  But  in  that  I  do  not  agree.  On  the  contrary,  I 
think  that  that  rule  tells  against  the  solicitor's  contention  ;  for  in 
limiting  the  charge  of  the  commission  on  each  lot  to  the  case  of 
deducing  title  it  suggests  that  in  all  other  cases  the  commission 
is  to  be  charged  on  the  property  as  a  whole  on  the  principle  that 
"  Expressio  unius  est  exclusio  alterius." 


Hawkins,  J.  I  am  of  the  same  opinion.  The  question  which 
we  are  called  upon  in  this  case  to  decide  is,  What  is  the  amount 
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of  the  commission  payable  to  a  solicitor  for  selling  on  behalf  of  1S92 
his  client  real  property  by  auction,  in  a  case  in  which  the  pro-  be 
perty  is  sold  in  lots  ?  The  answer  to  that  question  depends  upon  ^uildSg 
the  construction  which  is  to  be  put  upon  the  language  of  Society. 
Sched.  I.  of  the  General  Order  under  the  Solicitors'  Eemune-    Hawkins,  j. 
ration  Act,  1881,  and  of  the  rules  annexed  to  that  schedule.  It 
is  provided  by  the  schedule  that  the  commission  payable  to  a 
"  vendor's  solicitor  for  conducting  a  sale  of  property  by  public 
auction  "  shall,  "  when  the  property  is  sold,"  be  20s.  per  100?.  for 
the  first  lOOOZ.    Then,  what  are  we  to  understand  by  the  word 
"  property  "  ?    Where  the  land  is  put  up  for  sale  in  several  lots, 
is  each  lot  for  the  purposes  of  the  schedule  to  be  treated  as  a 
separate  property  ?    I  think  not.    In  my  judgment,  the  word 
"  property  "  means  the  whole  of  the  land  entrusted  to  the  soli- 
citor for  sale,  or  such  portion  of  it  as  is  actually  sold  ;  and,  con- 
sequently, where  more  than  one  lot  is  sold,  the  solicitor  is 
entitled  to  commission  at  the  rate  of  20s.  per  lOOZ.  upon  the 
aggregate  of  the  prices  realized  by  the  whole  of  the  lots  so  sold. 

With  regard  to  the  lots  which  are  not  sold,  the  schedule  pro- 
vides that,  "  when  the  property  is  not  sold  "  the  solicitor  shall 
be  entitled  to  10s.  per  lOOZ.  "  on  the  reserved  price " ;  and,  if 
those  words  stood  by  themselves,  without  any  explanation  in  the 
rules  which  follow,  I  should  feel  myself  driven  to  the  conclusion 
that  in  such  case  the  "  reserved  price  "  would  mean  the  reserved 
price  of  each  lot,  for  when  some  of  the  lots  have  been  sold  there 
is  no  price  reserved  in  respect  of  the  aggregate  of  the  unsold 
lots,  though  there  is  a  price  reserved  in  respect  of  each  of  the 
unsold  lots  taken  severally. 

I  now  pass  to  the  consideration  of  the  rules.  By  r.  1  :  "  The 
commission  for  deducing  title  and  perusing  and  completing  con- 
veyance on  a  sale  by  auction  is  to  be  chargeable  on  each  lot  of 
property,  except  that  where  a  property  held  under  the  same  title 
is  divided  into  lots  for  convenience  of  sale,  and  the  same  pur- 
chaser buys  several  such  lots  and  takes  one  conveyance,  and  only 
one  abstract  is  delivered,  the  commission  is  chargeable  upon  the 
aggregate  prices  of  the  lots."  And  that,  I  think,  is  reasonable 
enough ;  for,  save  in  the  cases  falling  within  the  exception,  the 
work  of  the  solicitor  in  respect  of  deducing  title  and  completing 
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conveyance  is  multiplied  by  the  number  of  the  lots:  he  may 
have  to  deduce  a  separate  title  in  respect  of  each  lot,  and  even 
if  they  are  held  under  the  same  title  he  has  the  trouble  of 
delivering  a  separate  abstract  and  preparing  a  separate  convey- 
ance for  each  purchaser.  It  is  otherwise,  however,  with  the 
conduct  of  a  sale  by  auction,  which  is  practically  one  operation 
whether  the  property  i-s  offered  as  a  whole  or  in  lots.  The  divi- 
sion of  the  property  into  lots  does  not  materially  increase  the 
trouble  of  conducting  the  auction.  Then  by  r.  2 :  "  The  com- 
mission on  an  attempted  sale  by  auction  in  lots  is  to  be  charge- 
able on  the  aggregate  of  the  reserved  prices."  That  provision,  I 
think,  is  applicable  as  well  to  a  case  where  some  of  the  lots  are 
sold  as  to  one  in  which  none  are  sold.  That  rule,  therefore, 
negatives  the  view  which  without  it,  as  I  have  already  said,  I 
should  have  taken  of  the  meaning  of  the  words  "  reserved  price  " 
in  the  schedule.  And  the  effect  of  the  schedule,  read  by  the 
light  of  that  rule,  is  that  where  property  is  offered  in  lots,  and  a 
portion  only  is  sold,  the  solicitor  is  entitled  in  respect  of  the 
unsold  portion  to  10s.  per  100Z.,not  on  the  reserved  price  of  each 
lot,  but  on  the  aggregate  of  the  reserved  prices  of  the  lots.  The 
judgment  of  the  county  court  judge  must  be  affirmed. 

Appeal  dismissed. 

Solicitors  for  solicitor :  Iliffes,  Henley,  &  Sweet. 
Solicitors  for  liquidator :  Bridges,  Sawtell  d;  Co, 

J.  F.  0. 
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Judgment — Irish  Judgment  registered  in  England — Enforcement  hy  English 
Court — Judgment  Summons — '^Execution" — Judgments  Extension  Act, 
1868  (31  &  32  Vict.  c.  54),  ss.  1, 4:— Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
ss.  4,  5. 

The  Judgments  Extension  Act,  1868,  provides  by  s.  1  for  tlie  registration 
of  Irish  judgments  in  England,  and  that  from  the  date  of  registration  such  judg- 
ments shall  be  of  the  same  force  and  effect,  and  all  proceedings  may  be  had  and 
taken  on  them,  as  if  they  had  been  originally  obtained  or  entered  up  on  the 
date  of  registration  in  the  Court  in  which  they  are  so  registered.  By  s.  4  the 
English  Court  is  to  have  and  exercise  the  same  control  and  jurisdiction  over 
any  judgment  registered  under  the  Act  in  that  Court  as  it  *'  now  "  has  and 
exercises  over  any  judgment  in  its  own  Court ;  "  but  in  so  far  only  as  relates 
to  execution  under  this  Act "  : — ■ 

Held,  that  the  procedure  by  judgment  summons  under  the  Debtors  Act,  1869, 
is  not  "  execution  "  of  the  judgment  debt  within  the  meaning  of  s.  4  of  the 
Judgments  Extension  Act,  1868,  and  that  the  English  Court  has  no  jurisdiction 
to  issue  a  judgment  summons  for  the  purpose  of  enforcing  a  registered  Irish 
judgment. 

Appeal  by  J.  M.  Jolmstoii  and  R.  S.  Johnston  from  the  dis- 
missal by  PoUock,  B.,  of  a  judgment  summons  issued  by  the 
appeUants  against  E.  H.  Watson. 

On  June  23,  1892,  the  appeUants  obtained  a  judgment  in  an 
action  against  Watson  in  the  High  Court  of  Justice  in  Ireland 
for  137Z.  6s.  4c?.,  debt  and  costs.  The  judgment  was  on  July  19, 
1892,  registered  in  England  under  the  provisions  of  the  Judg- 
ments Extension  Act,  1868  (31  &  32  Yict.  c.  54).  The  costs  of 
the  registration  were  taxed  and  allowed  at  11.  16s.  Watson 
failed  to  satisfy  the  judgment.  On  July  27, 1892,  the  appellants 
issued  a  judgment  summons  in  the  High  Court  in  England 
calling  on  Watson  to  appear  before  the  judge  sitting  in  bank- 
ruptcy, to  be  examined  on  oath  by  the  Court  touching  the 
means  he  had,  or  had  had  since  tlie  date  of  the  judgment,  to 
pay  the  sum  in  payment  of  which  he  had  made  default,  and  also 
to  shew  cause  why  he  should  not  be  committed  to  prison  for  such 
default.  Pollock,  B.,  dismissed  the  summons,  on  the  ground  that. 
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under  the  Judgments  Extension  Act,  1868,  the  English  Court 
had  no  jurisdiction  over  an  Irish  judgment,  except  as  regards 
"  execution  "  in  the  strict  sense  of  the  word. 

Eerhert  Beed,  Q,C.,  and  TF.  Clarke  Hall,  for  the  appellants. 
The  effect  of  the  registration  of  an  Irish  judgment  under  the 
Judgments  Extension  Act,  1868,  is  to  place  it  in  the  same 
position  as  an  English  judgment,  and  to  give  the  English  Court 
the  same  power  of  enforcing  it  as  it  has  in  the  case  of  an  Eng- 
lish judgment.    The  words  of  s.  1  (1)  of  the  Act  are  very  wide. 

By  s.  1:  "Where  judgment  shall     jurisdiction  over  any  judgment  .  .  .  . 


hereafter  be  obtained  in  any  of  the 
Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer  at  Dublin  .... 
for  any  debt,  damages,  or  costs,  on 
production  to  ...  .  the  senior  master 
of  the  Court  of  Common  Pleas  at 
Westminster,  where  such  judgment 
shall  have  been  obtained  in  any  of  the 
said  Courts  in  Ireland,  of  a  certificate 
of  such  judgment  in  one  of  the  forms 
contained  in  the  schedule  hereto  an- 
nexed, as  the  case  may  be,  purporting 
to  be  signed  by  the  proper  officer  of 
the  Court  where  such  judgment  has 
been  obtained,  Such  certificate  shall 
be  registered  by  such  master  .  .  .  ,  and 
shall  from  the  date  of  such  registra- 
tion be  of  the  same  force  and  effect, 
and  all  proceedings  shall  and  may  be 
had  and  taken  on  such  certificate,  as 
if  the  judgment  of  which  it  is  a  certi- 
ficate had  been  a  judgment  originally 
obtained  on  the  date  of  such  registra- 
tion as  aforesaid  in  the  Court  in  which 
it  is  so  registered  .  .  .  . :  Provided  al- 
ways, that  no  certificate  of  any  such 
judgment  shall  be  registered  as  afore- 
said more  than  twelve  months  after  the 
date  of  such  judgment,  unless  applica- 
tion shall  have  been  first  made  to  and 
leave  obtained  from  the  Court  or  a 
judge  of  the  Court  in  which  it  is 
sought  so  to  register  such  certificate." 

Sect.  4  :  "  The  Court  of  Common 
Pleas  at  Westminster  ....  shall  have 
and  exercise  the  same  control  and 


and  over  any  certificate  of  such  judg- 
ment ....  registered  under  this  Act 
in  such  Court  as  it  now  has  and  ex- 
ercises ....  over  any  judgment  .... 
in  its  own  Court,  but  in  so  far  only  as 
relates  to  execution  under  this  Act." 

By  the  Debtors  Act,  1869,  s.  4: 
"  With  the  exceptions  hereinafter 
mentioned,  no  person  shall,  after  the 
commencement  of  this  Act,  be  ar- 
rested or  imprisoned  for  making 
default  in  payment  of  a  sum  of 
money. 

"  There  shall  be  excepted  from  the 
operation  of  the  above  enactment 
(inter  alia) — 

(6.)  "  Default  in  payment  of  sums 
in  respect  of  the  payment 
of  which  orders  are  in  this 
Act' authorized  to  be  made: 

"Provided,  first,  that  no  person  shall 
be  imprisoned  in  any  case  excepted 
from  the  operation  of  this  section  for 
a  longer  period  than  one  year;  and, 
secondly,  that  nothing  in  this  section 
shall  alter  the  effect  of  any  judgment 
or  order  of  any  Court  for  payment  of 
money  except  as  regards  the  arrest 
and  imprisonment  of  the  person  mak- 
ing default  in  paying  such  money.". 

Sect.  5 :  "  Subject  to  the  provisions 
hereinafter  mentioned,  and  to  the  pre- 
scribed rules,  any  Court  may  commit 
to  prison  for  a  term  not  exceeding  six 
weeks,  or  until  payment  of  the  sum 
due,  any  person  who  makes  default  in 
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a,nd  "  execution  "  in  s.  4  includes  any  legal  mode  of  enforcing  a 
judgment,  and  is  not  limited  to  a  fi.  fa.  It  includes  the  mode  of 
•enforcing  a  judgment  by  means  of  a  judgment  summons  under 

5  of  the  Debtors  Act,  1869 :  Ferguson  v.  Ferguson,  (1) 

[Lopes,  L.J.,  referred  to  Stonor  v.  Foivle.  (2)] 

Channell  Q.G.,  and  Beddall,  for  the  judgment  debtor,  were  not 
heard. 

LoED  EsHEE,  M.K.  It  has  been  truly  said  that  the  case 
depends  entirely  upon  whether  the  Judgments  Extension  Act 
applies.  The  appellants  contend  that  the  words  of  s.  1  apply  to 
the  present  case.  It  may  be  that,  if  s.  1  had  stood  alone,  it  would 
have  been  large  enough  to  cover  this  case,  though  I  think  that  is 
doubtful,  for  the  Debtors  Act,  1869,  under  which  the  judgment 
summons  was  issued,  was  not  in  existence  when  the  Judgments 
Extension  Act  was  passed.  But  it  is  unnecessary  to  decide  that 
point,  for  in  order  to  construe  the  Act  properly  we  must  read  the 
whole  of  it.  There  are  very  general  words  in  s.  1 ;  but  the  sub- 
sequent section,  s.  4,  limits  the  whole  of  s.  1,  and  shews  that  the 
general  words  of  that  section  are  not  to  be  read  in  their  largest 
sense.  Sect.  4  says  that  the  English  Court  is  to  exercise  over  a 
registered  Irish  judgment  the  same  jurisdiction  as  it  has  over  an 
English  judgment,  "  but  in  so  far  only  as  relates  to  execution 
under  this  Act."  The  appellants  have  endeavoured  to  get  rid 
of  the  words  "  under  this  Act."  But,  even  if  those  words  are 
omitted,  the  power  of  the  Court  is  limited  to  "  execution."  Is 
the  power  which  is  conferred  by  s.  5  of  the  Debtors  Act,  1869, 
of  committing  a  defaulting  debtor  to  prison,  "  execution  "  ?  It 
has  been  expressly  decided  in  Stonor  v.  Fowle  (2)  that  it  is  not. 
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payment  of  any  debt  or  instalment  of 
any  debt  due  from  him  in  pursuance 
of  any  order  or  judgment  of  that  or 
any  other  competent  Court. 

"  Provided  (1.)  That  the  jurisdiction 
oy  this  section  given  of  committing  a 
person  to  prison  shall,  in  the  case  of 
any  Court  other  than  the  superior 
€ourts  of  law  and  equity,  bo  exercised 
only  subject  to"  certain  restrictions 
(inter  alia). 


"  No  imprisonment  under  this  sec- 
tion shall  operate  as  a  satisfaction  of 
any  debt  or  demand  or  cause  of  action, 
or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands, 
goods,  or  chattels  of  the  person  im- 
prisoned, in  the  same  manner  as  if 
such  imprisonment  had  not  takeu 
place." 

(1)  Law  Hep.  10  Ch.  GGl. 

(2)  13  App.  Cas.  20. 
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and  the  point  hardly  needed  authority.  Moreover,  s.  5  of  the 
Debtors  Act  expressly  provides  that,  when  the  creditor  has  done 
all  that  he  can  to  enforce  the  remedies  given  to  him  by  that 
section,  his  right  to  execution  on  the  judgment  remains  untouched. 
It  is  as  clear  as  can  well  be  that  the  power  of  committing  a 
debtor,  or  of  ordering  him  to  pay  by  instalments,  is  not  "  execu- 
tion," and,  if  so,  the  Judgments  Extension  Act  does  not  authorize 
the  Court  to  employ  that  power  for  the  purpose  of  enforcing  an 
Irish  judgment  registered  in  England. 

Lopes,  L.J.  The  judgment  is  an  Irish  one,  and  the  judgment 
creditor  seeks  to  avail  himself  of  the  Judgments  Extension  Act, 
1868,  and  to  make  use  of  s.  5  of  the  Debtors  Act,  1869,  just  as  if 
the  judgment  were  an  English  one.  The  terms  of  s.  1  of  the  Act 
of  1868  are,  no  doubt,  wide,  and  Mr.  Eeed  relies  on  the  words 
*in  all  proceedings."  But  it  must  be  borne  in  mind  that  at 
that  time  the  Debtors  Act  of  1869  had  not  been  passed,  and,  if 
there  were  nothing  more  in  the  Act  of  1868,  I  should  find  it 
difficult  to  hold  that  it  applied  to  proceedings  under  the  Debtors 
Act.  But  a  much  stronger  ground  for  holding  that  it  does  not 
is  to  be  found  in  s.  4  of  the  Act  of  1868,  which  in  terms  provides 
that  the  jurisdiction  of  the  English  Court  is  to  be  exercised  "  so 
far  only  as  relates  to  execution  under  this  Act."  It  seems  to  me 
impossible  to  say  that  the  procedure  by  judgment  summons 
under  the  Debtors  Act  is  "  execution  under  this  Act,"  that  is, 
under  the  Act  of  1868.  Indeed,  I  think  it  is  not  execution  " 
at  all.  It  was  decided  in  Stonor  v.  Fowle  (1)  that  such  a  pro- 
ceeding is  in  its  nature  punitive,  and  is  not  a  mere  mode  of 
enforcing  payment  of  the  debt.  It  cannot,  therefore,  be  "  execu- 
tion." Then  s.  5  of  the  Debtors  Act  says,  that  "  No  imprison- 
ment under  this  section  shall  operate  as  a  satisfaction  of  any 
debt,  or  deprive  any  person  of  any  right  to  take  out  execution 
against  the  lands,  goods,  or  chattels  of  the  person  imprisoned, 
in  the  same  manner  as  if  such  imprisonment  had  not  taken 
place."  It  is  clear,  therefore,  that  if  proceedings  are  taken 
under  the  Debtors  Act,  and  an  order  for  committal  is  made,  and 
the  debtor  is  imprisoned  for  six  weeks,  the  right  of  "  execution  " 

(1)  13  App.  Cas.  20. 
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still  remains,  and  a  fi.  fa.  can  issue  upon  the  judgment,  if  the 
debtor  has  any  goods.  This  makes  it  quite  plain  that  this 
proceeding  under  the  Debtors  Act  is  not  "  execution "  under 
the  Act  of  1868. 

Kay,  L.J.  I  entirely  agree  in  the  conclusion  of  my  learned 
colleagues,  as  well  as  in  the  reasons  which  they  have  given  for  it. 
I  will  only  add  that  s.  5  of  the  Debtors  Act  speaks  of  the  power 
of  committal  as  a  new  jurisdiction.  It  provides  that  "  the  juris- 
diction hif  this  section  given  of  committing  a  person  to  prison 
shall  be  exercised  only  subject  to  "  certain  restrictions,  and  then 
follows  the  provision  which  Lopes,  L.J.,  has  read,  that  the  new 
remedy  given  is  not  to  interfere  with  the  creditor's  right  of 
execution.  The  Act  of  1868  gives  the  English  Courts  power 
over  Irish  judgments  "  so  far  only  as  relates  to  execution  under 
this  Act."  It  would  be  an  extraordinary  construction  of  these 
words  to  hold  that  they  include  the  power  of  committing  a 
debtor  to  prison  which  is  conferred  by  a  later  Act,  in  which  Act 
itself  that  power  is  sharply  contrasted  with  "  execution." 

Appeal  dismissed. 

Solicitors :  Thomas,  Metcalfe,  &  Sharpe  ;  H.  D.  Booth. 

W.  L.  C. 


C.  A. 

1892 


In  be 
Watson. 

Ex  PAKTE- 

johnston. 
Johnston 

V. 

Watson. 


JAY  V.  JOHNSTONE. 

Limitations^  Statute  of—"  Judgment  " — 3  &  4  Wm.  4,  c.  27,  s.  40—3  &  4  Wm.  4, 
c.  42,  s.  3—27  cfc  28  Vict.  c.  112,  s.  1—lieal  Properttj  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  s.  8— Order  xvii.,  r.  4. 

By  s.  8  of  the  Heal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57)  : 
"  No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within 
twelve  years  next  after  a  present  right  to  receive- the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same/' 

7M/,  that  the  expression  "  judgment "  in  s.  8  of  the  Heal  Property  Limi- 
tation Act,  1874,  refers  to  judgments  generally  and  Is  not  restricted  to 
judgments  which  operate  as  charges  upon  land. 

Jfehhlethiuaite  v.  Feever  ([1892]  1  Q.  B.  124)  and  Watson  v.  Illrch  (15  Sim. 
523)  followed. 


1892 
Nov.  2. 


ArPEAL  from  chambers. 

On  August  9th,  1878,  the  plaintiff  recovered  judgment  against 
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1892  the  defendant,  wliich  was  still  unsatisfied.  On  August  10,  1892, 
Jay  the  legal  personal  representatives  of  the  plaintiff,  who  died 
Johnstone,  ^^ovember  5,  1881,  applied  under  Order  xvii.,  r.  4,  that  pro- 
ceedings upon  the  judgment  might  be  carried  on  between  them 
and  the  legal  personal  representative  of  the  defendant,  who  died 
on  January  5,  1891,  and  also  for  leave  to  issue  execution  upon 
the  judgment.  The  master  and  judge  at  chambers  refused  the 
application  on  the  ground  that  the  remedy  upon  the  judgment 
was  barred  by  s.  8  of  the  Eeal  Property  Limitation  Act,  1874.  (1) 
The  representatives  of  the  plaintiff  appealed. 

Montague  Lush,  for  the  appellants.  Sect.  8  of  the  Eeal  Pro- 
perty Limitation  Act,  1874,  has  no  application  to  this  case.  It 
only  affects  judgments  which  are  a  charge  on  land,  and  does  not 
apply  to  personal  judgments.  ISTo  doubt  the  provision  in  3  &  4 
Wm.  4,  c.  27,  s.  40,  which  was  in  similar  terms  to  those  used  in 
s.  8  of  the  Eeal  Property  Limitation  Act,  1874,  has  been  held  to 
apply  to  personal  judgments  :  Watson  v.  Birch  (2) ;  but  now,  by 
the  27  &  28  Yict.  c.  112,  s.  1,  no  judgment  shall  affect  any  land 
until  such  land  has  been  actually  delivered  in  execution  in 
pursuance  of  such  judgment.  Until  that  statute  a  judgment 
when  obtained  was  always  a  charge  on  the  land  of  the  debtor ; 
but  the  effect  of  that  statute  has  been  to  exclude  judgments 
from  the  operation  of  the  Eeal  Property  Limitation  Act,  1874. 

[Lord  Coleeidge,  C.J.  Then  do  you  contend  that  there  is 
now  no  period  of  limitation  in  respect  of  actions  on  judg- 
ments ?J 

They  come  within  3  &  4  Wm.  4,  c.  42,  s.  3,  which  provides 
that  actions  of  debt  on  "  any  bond  or  other  specialty  "  must  be 
brought  within  twenty  years  after  the  cause  of  such  actions. 

(1)  By  the  Eeal  Property  Limita-  person  capable  of  giving  a  discharge 
tion  Act,  1874  (37  &  38  Yict.  c.  57),  for  or  release  of  the  same,  unless  in 
s.  8  :  "  No  action  or  suit  or  other  pro-  the  meantime  some  part  of  the  prin- 
ceediDg  shall  be  brought  to  recover  cipal  money,  or  some  interest  thereon, 
any  sum  of  money  secured  by  any  shal]  have  been  paid,  or  some  acknow- 
mortgage,  judgment,  or  lien,  or  other-  ledgment  of  the  right  thereto  shall  have 
wise  charged  upon  or  payable  out  of  been  given  in  writing  signed  by  the 
any  land  or  rent  at  law  or  in  equity  person  by  whom  the  same  shall  be 
or  any  legacy,  but  within  twelve  years  payable,  or  his  agent,  to  the  person 
next  after  a  present  right  to  receive  entitled  thereto  or  his  agent." 
the  same  shall  have  accrued  to  some        (2)  15  Sim.  523. 
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"  Specialty  "  includes  judgment.  Hehhlethivaife  v.  Peever  (1)  was 
wrongly  decided  and  cannot  be  supported. 

Finlay,  Q.G.,  and  E,  T.  Eve^  for  tlie  respondent.  It  is  not 
competent  to  the  Court  to  accede  to  an  application  to  continue 
proceedings  under  Order  xvii.,  r.  4,  after  final  judgment  has 
been  signed  :  Arnison  y.  Smith.  (2)  The  limitation  imposed  by 
the  Keal  Property  Limitation  Act,  1874,  s.  8,  is  not  confined  to 
actions  for  the  recovery  of  money  charged  on  land,  but  applies 
also  to  the  personal  remedy  on  the  covenant  in  a  mortgage  deed : 
Sutton  V.  Sutton.  (3)  It  is  a  well-established  principle  that  where 
an  expression  in  an  Act  of  Parliament  has  received  a  judicial 
interpretation  it  must  be  assumed  that  when  that  expression  is 
used  in  a  subsequent  Act  the  legislature  have  used  it  in  the 
sense  in  which  it  has  so  been  interpreted  :  Greaves  v.  Tofield.  (4) 
"Judgment ' '  as  used  in  s.  40  of  3  &  4  Wm.  4,  c.  27,  has  been  inter- 
preted in  Watson  v.  Birch  (5),  as  including  personal  judgments. 
When,  therefore,  that  section  was  re-enacted  by  s.  8  of  the  Eeal 
Property  Limitation  Act,  1874,  the  word  "judgment"  must  be 
taken  to  have  been  used  by  the  legislature  in  the  sense  in  which 
it  was  interpreted  in  that  decision. 

If  proceedings  on  judgments  are  not  affected  by  s.  8  of  the  Act 
of  1874,  there  is  no  period  of  limitation  with  regard  to  them. 
The  3  &  4  Wm.  4,  c.  27,  s.  40,  expressly  provided  for  actions  on 
judgments,  and  it  cannot  be  supposed  that  the  3  &  4  Wm.  4,  c.  42, 
passed  in  the  same  year,  intended  to  provide  for  them  under  the 
words  "  or  other  specialty." 

Montague  Lush,  replied. 

Lord  Coleridge,  C.J.  In  this  case,  in  spite  of  a  very  able 
argument,  I  can  see  no  answer  to  the  short  judgment  which  I  am 
about  to  deliver.  It  appears  to  me  to  be  founded  on  principle,  to 
be  supported  by  authority,  and  to  be  conclusive.  The  Act  of 
1874,  by  s.  8,  limits  the  time  for  bringing  actions  to  recover  any 
sum  of  money  secured  by  any  judgment  to  twelve  years.  It  is  a 
re-enactment  in  terms  of  the  40th  section  of  3  &  4  Wm.  4,  c.  27, 


(1)  [1892]  1  Q.  B.  124. 

(2)  40  Ch.  D.  507. 


(3)  22  Ch.  D.  511. 
(1)  14  Ch.  D.  563. 


(5)  15  Sim.  523. 
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1892      which  fixed  the  period  of  limitation  at  twenty  years,  and  which 
Jay      is  repealed  by  s.  9  of  the  Act  of  1874.    There  is  a  well-known 
Johnstone.  Principle  of  construction,  sanctioned,  if  sanction  were  necessary, 
LordCdlridge  dccision  of  the  Court  of  Appeal  in  Greaves  v.  Tofield  (1), 

that  where  the  legislature  uses  in  an  Act  a  legal  term  which  has 
received  judicial  interpretation,  it  must  be  assumed  that  the 
term  is  used  in  the  sense  in  which  it  has  been  judicially  inter- 
preted. The  word  "judgment,"  as  used  in  s.  40  of  the  Act  of 
Wm.  4,  received  judicial  interpretation  in  the  case  of  Watson  v. 
Birch.  (2)  It  must,  therefore,  be  taken  that  it  was  used  by  the 
legislature  in  the  Act  of  1874  in  the  sense  in  which  it  was 
interpreted  by  Shadwell,  Y.C.,  in  that  case.  He  decided  that 
the  word  "judgment "  in  the  Act,  applied  to  a  judgment  which  is 
sought  to  be  enforced  against  personal  estate  as  well  as  to  a  judg- 
ment which  is  sought  to  be  enforced  against  the  land  of  the 
debtor. 

That  is,  I  think,  conclusive  ;  but  it  is  contended  that  the  Act 
27  &  28  Yict.  c.  112,  which  was  intermediate  between  the  Act  of 
Wm.  4  and  the  Act  of  1874,  has  altered  the  meaning  of  the  word 
"judgment "  and  caused  it  no  longer  to  include  charges  on  land, 
and  it  is  said  that  the  effect  of  that  Act  is  therefore  to  repeal 
the  clause  of  the  Act  of  Wm.  4  referring  to  judgments.  The 
result,  I  confess,  seems  to  me  absurd,  because  if  that  were  so, 
there  would  be  no  period  of  limitation  at  all  with  respect  to 
actions  on  personal  judgments.  The  Act  27  &  28  Vict.  c.  112, 
had  nothing  whatever  to  do  with  the  limitations  of  actions  and 
did  not  affect  or  assume  to  affect  the  Statutes  of  Limitation. 
It  cannot,  therefore,  have  any  effect  on  s.  40  of  3  &  4  Wm.  4,  c.  27. 
We  have  here  a  subsequent  Act  using  the  same  word  which 
has  been  used  in  a  previous  Act  and  which  has  received  judicial 
interpretation.  We  are  bound  on  principle  to  say  that  the  word 
must  be  taken  to  be  used  in  the  sense  in  which  it  was  judicially 
interpreted.  That  being  so,  the  period  of  limitation  for  actions 
on  personal  judgments  is  twelve  years,  and  the  contention  of  the 
appellant  fails.  We  have  the  advantage  not  only  of  deciding 
this  case  on  a  well-known  and  well-established  principle  of  law, 
but  also  we  have  the  assistance  of  a  luminous  and  careful  judg- 
(1)  14  Ch.  D.  563.  (2)  15  Sim.  523. 
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ment  of  my  brother  Collins  in  HehUethwaife  v.  Peever.  (1)  Our  1892 
decision,  therefore,  is  in  accordance  both  with  the  principles  of  jay 
construction  and  with  two  decided  cases.  Johnsto: 

Wills,  J.  I  am  of  the  same  opinion.  The  case  seemed  to  be 
one  of  considerable  perplexity ;  but  I  think  that  when  it  comes  to 
be  threshed  out  the  point  is  a  fairly  simple  one.  If  it  had  not 
been  for  27  &  28  Yict.  c.  112,  there  would  have  been  no  tenable 
argument  for  the  appellants.  Matters  then  would  have  stood 
thus  :  The  word  "judgment,"  as  used  in  3  &  4  Wm.  4,  c.  27,  s.  40, 
has  received  a  judicial  construction  which  is  fatal  to  this  conten- 
tion. The  Act  of  1874  simply  alters  the  period  of  limitation 
from  twenty  years  to  twelve  years,  and  otherwise  retains  and  re- 
enacts  the  identical  language  of  s.  40  of  the  earlier  Act.  If 
there  were  nothing  else  it  would  be  absolutely  conclusive 
that  the  judicial  interpretation  given  by  Shadwell,  Y.C,  in 
Watson  V.  Birch  (2)  had  been^  adopted  by  Parliament  in  the 
later  Act. 

But  the  argument  for  the  appellant  is  that  27  &  28  Vict, 
c.  112,  repealed  so  much  of  3  &  4  Wm.  4,  c.  27,  s.  40,  as  fixed  a 
period  of  twenty  years  in  respect  of  judgments,  unless  under 
the  provisions  of  27  &  28  Yict.  c.  112,  they  should  become 
charges  upon  land.  That  seems  to  me  too  violent  a  conclusion. 
It  is  not  likely  that  Parliament  would  make  such  an  important 
change  without  expressly  saying  so.  I  do  not  think  that  27  &  28 
Vict.  c.  112,  did  more  than  it  professed  to  do.  It  enacted  that 
in  future  judgments  were  not  to  affect  land  until  such  land 
had  been  actually  delivered  in  execution,  except  as  provided 
by  s.  4. 

No  doubt  until  the  passing  of  that  Act  a  personal  judgment 
had  been  a  charge  on  land,  and  it  was  decided  in  Watson  v. 
Birch  (2)  that  such  a  judgment  fell  within  s.  40  of  3  &  4  Wm.  4, 
c.  27,  and  that  the  period  of  limitation  in  respect  of  it  was  twenty 
years.  The  result  of  Mr.  Lush's  argument,  however,  would  be,  I 
think,  that  personal  judgments  are  now  left  uncovered  by  any 
period  of  limitation  at  all.  That  seems  to  me  an  extraordinary 
construction  to  put  on  the  Acts  of  Parliament.    He  contends,  no 

(1)  [1892]  1  Q.  B.  124.  (2)  15  Sim.  623. 
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1892      doubt,  that  they  are  covered  by  the  words  "  or  other  specialty," 
Jay       in  3  &  4  Wm.  4,  c.  42,  s.  3,  and  that  the  period  of  limitation  with 
Johnstone,  ^'^gard  to  them  is  therefore  twenty  years.    Possibly,  if  3  &  4 
wmTj  ^'  ^'      ^*  ^'  stood  by  itself  that  would  be  so,  and  the  words 

*^  or  other  specialty  "  might  be  held  to  include  personal  judg- 
ments. But  the  Act  does  not  stand  alone.  In  the  yery  same 
year,  and  but  little  before  c.  42,  another  Act  of  Parliament  was 
passed  which  expressly  dealt  with  "judgments."  Having  just 
done  this,  it  cannot  be  supposed  that  Parliament  intended  in  the 
later  Act  of  the  same  year  to  include  judgments  under  the  term 
"  or  other  specialty."  Therefore,  as  I  have  said,  if  27  &  28  Yict. 
c.  112,  did  repeal  the  provision  in  3  &  4  Wm.  4,  c.  27,  s.  40,  as 
to  judgments,  there  would  be  no  period  of  limitation  at  all  with 
respect  to  personal  judgments.  I  cannot  conceive,  in  the  absence 
of  express  enactment,  that  Parliament  could  intend  to  go  back 
on  itself  and  to  take  away  altogether  the  existing  limitation  to 
actions  on  judgments.  To  do  so  would  be  entirely  contrary  to 
the  tendency  of  modern  legislation.  In  my  opinion  the  27  &  28 
^Yict.  c.  112,  had  no  such  effect  on  3  &  4  Wm.  4,  c.  27,  s.  40,  as 
is  suggested.  I  desire  to  subscribe  to  the  reasons  given  by  my 
Lord,  and  I  agree  that  this  appeal  must  fail. 

Apjoeal  dismissed. 

Solicitor  for  appellants  :  If.  J".  Gomyns, 

Solicitors  for  respondent :  Eardley-Kolty  Hulbert,  &  Huhhard. 

A.  P.  P.  K. 
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LEPLA  V.  EOGERS.  1»92 

Landlord  and  Tenant — Breach  of  Covenant  not  to  Assign  witliout  Licence —  ^ June  23  \ ' 
Measure  of  Damages.  Oct.  31. 

A  lease  contained  a  covenant  that  the  lessee  should  not  assign  or  sublet  the 
premises,  or  any  part  of  them,  without  the  consent  in  writing  of  the  lessor, 
his  executors,  administrators,  or  assigns ;  but  that  such  consent  should  not  be 
unreasonably  or  capriciously  withheld  to  a  responsible  assignee  or  sub-tenant. 
The  lessee,  without  applying  for  the  consent  of  the  lessor,  sublet  the  premises 
to  a  person  who  intended,  as  he  knew,  to  use  them,  and  who  did,  in  fact,  use 
them  as  a  turpentine  distillery.  The  premises  having  been  burnt  down  by  a 
fire  arising  from  the  use  of  the  premises  for  the  business  for  which  they  were 
taken,  an  action  was  brought  by  the  lessor  for  breach  of  covenant : — 

Held,  that  the  loss  caused  by  the  fire  was  the  natural  result  of  the  breach  of 
covenant,  and  was,  therefore,  recoverable  as  damages  in  the  action. 

Action  tried  before  Hawkins,  J.,  without  a  jury. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment. 

Tindal  AtMnson,  Q.C.,  and  G.  M.  Afkinson,  for  the  plaintiff. 
Jelfy  Q.G.,  and  Johnston  Watson,  for  the  defendant. 

Cur,  adv.  vult. 

1892.  Oct.  31.  Hawkins,  J.,  read  the  following  judgment. 
This  action  was  tried  before  me  on  the  14th  and  16th  of  May 
last.  After  hearing  the  evidence  in  the  case  it  was  arranged 
between  the  learned  counsel  that  I  should  hear  their  arguments 
on  a  future  day  and  direct  how  judgment  should  be  entered.  I 
accordingly  heard  the  argujuents  on  June  25,  and  have  now 
to  announce  my  views. 

The  action  was  brought  by  the  plaintiff,  Mr.  Lepla,  against 
the  defendant,  Mr.  Kogers,  for  breaches  of  two  covenants  here- 
after set  out,  contained  in  a  lease  of  certain  premises  in  Syren 
Street,  Kirkdale,  Liverpool,  granted  by  one  George  Bell  Cowl 
to  the  defendant  on  January  31,  1889,  one  of  such  covenants 
binding  the  lessor  not  to  use  the  premises  for  any  business  which 
might  be  a  nuisance  or  detrimental  to  surrounding  occupiers ; 
the  other  being  a  covenant  not  to  assign  or  sublet  without  the  con- 
sent of  the  lessor.  The  plaintiff's  title  to  sue  on  these  covenants 
was  not  disputed.     As  to  the  first  of  them  it  was  admitted 
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^^^^  that  no  breach  was  proved  as  to  it,  therefore  my  judgment  must 
Lepla  be  for  the  defendant.  As  to  the  second  of  the  covenants  it 
KoGERs.  was  not  disputed  that  there  had  been  a  breach,  but  Mr.  Jelf, 
for  the  defendant,  contended  that  nominal  damages  only  could 
be  awarded  by  reason  that  the  substantial  damage  claimed  was 
too  remote.  To  cover  such  nominal  damages  40s.  has  been  paid 
into  Court.  The  question  raised  is  an  important  one.  The  facts 
which  have  given  rise  to, it  are  as  follows : — 

On  February  1,  1879,  the  Earl  of  Derby  leased  to  Mr.  John 
Augustine  Graham  certain  premises  containing  1367  superficial 
square  yards  with  buildings  thereon  situate  in  Kirkdale,  bounded 
on  the  north  by  Syren  Street,  and  on  the  south  and  west  by  the 
Leeds  and  Liverpool  Canal  Co.'s  land  and  wharf,  for  a  term  of 
seventy-five  years  from  March  25,  1875.  On  March  25,  1882, 
Graham  assigned  all  his  interest  in  the  lease  and  premises  to 
George  Bell  Cowl.  By  a  lease  dated  January  31,  1889,  Cowl 
demised  to  the  defendant,  William  Edgar  Eogers,  the  whole 
of  the  aforesaid  premises,  together  with  a  piece  of  land  adjoin- 
ing those  premises  on  the  west  side  and  connecting  it  with  the 
Leeds  and  Liverpool  Canal,  for  a  term  of  three  years,  from 
January  1, 1889,  as  regards  the  land  comprised  in  the  Earl  of 
Derby's  lease,  and  as  regards  the  additional  piece  of  land,  upon 
a  yearly  tenancy  from  January  1,  1889,  subject  to  six  months' 
notice  to  quit. 

In  that  lease,  inter  alia,  are  the  following  covenants :  "  And  it 
is  hereby  mutually  agreed  between  the  parties  hereto  that  no 
business  which  is  detrimental  or  a  nuisance  to  surrounding 
occupiers  shall  be  carried  on,  in,  or  upon  the  said  premises,  or 
any  part  thereof;  also^  that  the  said  William  Edgar  Eogers 
shall  not  be  at  liberty  to  assign  or  sublet  the  said  premises,  or 
any  part  thereof,  without  the  consent  in  writing  of  the  said 
George  Bell  Cowl,  his  executors,  administrators,  or  assigns,  but 
such  consent  shall  not  be  withheld  capriciously  or  unreasonably 
to  a  responsible  assignee  or  sub-tenant." 

By  indentures  of  mortgage  and  further  charge  dated  respec- 
tively March  27  and  June  20, 1884,  between  Cowl  of  the  one  part, 
aud  Eobert  Hull  of  the  other  part,  the  premises  demised  by  the 
Earl  of  Derby  to  Cowl  were  by  him  assigned  to  Hull,  his 
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executors,  administrators,  and  assigns,  for  the  whole  of  the  unex-  1892 
pired  term  of  seventy-five  years  (except  the  last  day  thereof),  to  Lepla 
secure  to  Hull  the  repayment  with  interest  of  certain  moneys  bogees. 
advanced  by  him.  Hull  died,  having  by  his  will,  which  was  proved    jj^^^^  j 
on  January  10,  1889,  appointed  William  Lepla  (the  plaintiff) 
his  sole  executor.     On  March  15,  1889,  the  mortgage  money 
with  arrears  of  interest  being  still  due,  Lepla  gave  written  notice 
to  and  required  Eogers  to  pay  the  rent  of  the  premises  to  him, 
Lepla,  and  not  to  Cowl.    Oa  Augast  19,  1889,  Eogers,  with  the 
written  consent  of  the  Earl  of  Derby  and  Cowl,  granted  an  under- 
lease of  all  the  premises  demised  to  him  by  Cowl  to  the  Eureka 
Manufacturing  Company,  Limited,  as  regards  the  premises  com- 
prised in  Lord  Derby's  lease  for  the  residue  of  the  term  of  three 
years  except  the  last  day  thereof,  and  as  to  the  rest  of  the  pre- 
mises for  one  year  from  January  1st,  1889,  and  afterwards  from 
year  to  year.     Eogers  was  managing  director  of  the  Eureka 
Company. 

The  Eureka  Company  entered  upon  the  premises,  and  used 
them  for  a  short  time  as  offices,  oil  stores,  a  fitting-shop,  smithy 
and  warehouse;  but  they  went  into  liquidation  and  ceased  to 
occupy  before  May  15,  1890,  for  in  a  policy  dated  that  day, 
effected  on  them  by  Lepla  against  fire,  in  the  Eoyal  Insurance 
Office,  the  premises  are  described  as  empty.  A  Mr.  Boult 
also  occupied  a  portion  of  the  premises  as  an  oil  merchant  down 
to  the  month  of  December,  ,1891.  But  neither  the  Eureka 
Company  nor  Boult  ever  refined  or  distilled  oil  or  turpentine  on 
the  premises.  In  the  autumn  of  1890  Mr.  Simon  Judd,  the 
liquidator  of  the  Eureka  Company,  surrendered  to  Eogers  his 
interest,  as  such  liquidator,  in  the  premises.  Eogers  thereupon 
employed  Judd  to  find  another  tenant  for  the  premises,  and 
shortly  afterwards  Mr.  Mathew  Mark  Lawson,  a  Canadian  tur- 
pentine importer  and  distiller,  entered  into  negotiation  with  him, 
as  agent  for  Eogers,  for  a  tenancy  of  a  portion  of  the  premises. 
In  the  course  of  these  negotiations  Judd  asked  Lawson  the 
nature  of  his  business.  There  was  a  conflict  of  testimony  as  to 
the  hitter's  reply,  Judd  stating  that  it  was  simply  to  the  effect 
that  he  was  an  importer  of  Canadian  turpentine,  which  was 
racked  off  from  one  cask  to  another  and  sold  by  him  as  an 
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1892      importer  and  dealer.    Lawson,  on  the  other  hand,  swore  that  he 
Lepla     had  expressly  told  Judd  that  he  required  the  premises  for  the 
EoGEKs     purpose  of  carrying  on  the  business  of  oil-boiling  and  refining 
Hawkins  J  turpentine  distilling.    Without  wishing  to  impute  to  Mr. 

Judd  wilful  misrepresentation,  I  have,  after  very  careful  con- 
sideration, come  to  the  conclusion  that  Mr.  Lawson's  version 
is  the  correct  one,  and  I  find  accordingly  that  Mr.  Judd,  whose 
agency  for  Eogers  is  clear,  was,  before  the  sublease,  fully  informed 
of  the  purposes  for  which  the  premises  were  required,  being  those 
for  which  they  were  afterwards  used.  As  the  result  of  these 
negotiations,  on  January  16, 1891,  by  agreement  between  Eogers 
and  Lawson,  the  portion  of  the  premises  lying  nearest  to  the 
Canal  was  let  to  Lawson  upon  a  yearly  tenancy  as  from  De- 
cember 29,  1890.  Within  a  day  or  two  afterwards  the  borough 
surveyor  of  Liverpool  intimated  to  Lawson  that  he  would  not  be 
allowed  to  store  any  quantity  of  turpentine  in  the  premises  he 
had  taken  for  manufacturing,  because  it  was  of  a  dangerous 
nature.  This  was  communicated  to  Judd,  and  led  to  the  making 
of  a  further  agreement  dated  January  21,  1891,  between  Eogers 
and  Lawson,  for  the  letting  by  the  former  to  the  latter  of  the 
remainder  of  the  premises  lying  between  those  let  on  January 
16  and  Syren  Street,  on  a  yearly  tenancy. 

No  consent  was  ever  applied  for  or  given  by  either  the  Earl  of 
Derby,  Cowl,  or  Lepla,  in  respect  of  these  sublettings  of  January 
16  and  21,  1891,  or  either  of  them. 

Under  those  agreements  of  January  16  and  21,  1891,  Lawson, 
about  the  month  of  February,  entered  upon  the  premises  and 
carried  on  his  aforesaid  business  until  May  29  following,  when, 
about  midday,  a  fire  suddenly  broke  out  in  the  manufacturing 
portion  of  the  premises,  causing  damage  to  the  demised  premises 
to  the  agreed  amount  of  150Z. 

The  fire  was  caused  by  some  spirits  of  turpentine,  in  its  passage 
through  a  certain  pipe  from  the  still  to  the  storage  tank,  escaping 
through  a  leakage  in  the  pipes  at  a  spot  where  it  passed  over  a 
boiler  and  fireplace  in  the  manufacturing  department,  whereby 
it  became  ignited.  This  leakage,  according  to  Lawson's  state- 
ment, was  due  to  bad  workmanship  on  the  part  of  the  engineers 
(the  Liverpool  Condenser  Company),  who  supplied  and  brought 
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the  pipes  upon  the  premises.  I  am  not,  however,  at  all  satisfied 
that  such  was  the  case,  for  Lawson  had  never  tested  the  pipes, 
and  they  had  been  in  use  for  two  or  three  months  without  any 
defect  being  noticed,  which  could  hardly  have  happened  if  they 
had  been  originally  supplied  in  a  leaky  condition.  Anyhow,  I 
find  as  a  fact  that  the  fire  arose  from  the  use  of  the  premises  for 
the  business  for  which  they  were  taken.  It  is  common  know- 
ledge that  such  a  business  is  a  highly  dangerous  one,  and  before 
me  evidence  was  given  by  the  architect  and  surveyor  of  the 
Royal  Insurance  Company  that  so  great  is  the  risk  of  fire  that 
premises  used  for  oil  refining  or  turpentine  distilling  are  prac- 
tically regarded  as  uninsurable.  That  there  was  a  breach  of  the 
covenant  not  to  sublet  without  consent  there  can  be  no  doubt, 
and  I  think  there  is  equally  little  doubt  that  had  such  consent 
been  asked  to  a  sublease  for  the  purpose  aforesaid,  the  landlord 
would  have  been  fully  justified  in  refusing,  and  would  have 
refused  it,  and  nobody  could  have  said  such  refusal  was  capricious 
or  unreasonable  ;  the  more  especially  when,  as  in  the  case  of  the 
lease  before  me,  the  covenant  by  the  tenant  to  repair  excepts 
damage  by  fire,  and  no  covenant  to  insure  is  contained  in  it. 

Very  little  assistance  is  to  be  found  in  the  books  to  guide  as 
to  the  assessment  of  damages  for  breaches  of  such  covenants  as 
that  now  under  consideration.  The  general  principles  governing 
the  assessment  of  damages  for  breaches  of  contract  are,  however, 
clearly,  with  slight  qualification,  enunciated  in  Hadley  v.  Baxen- 
dale.  (1) 

In  delivering  the  considered  judgment  of  the  Court  in  that 
case  Alderson,  B.,  said :  Where  two  parties  have  made  a  con- 
tract which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  con- 
tract should  be  such  as  may  fairly  and  reasonably  be  considered 
either  arising  naturally,  i.e.,  according  to  the  usual  course  of 
things  from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it." 

The  qualification  I  have  referred  to  will  be  found  in  the 
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1892  observations  of  Cotton,  L.J.,  in  delivering  his  judgment  in 
Lepla  McMaJion  v.  Field.  (1)  "  In  my  opinion,"  said  the  Lord  Justice, 
KoGEKs.  "the  parties  never  contemplate  a  breach,  and  the  rule  should 
Ha^ki^s  J  ^^t^^i^  ^®  ^^^^  damage  recoverable  is  such  as  is  the  natural 
and  probable  result  of  the  breach  of  contract."  In  Story  on 
Agency,  s.  217  c,  it  is  said,  "  the  loss  or  damage  need  not  be 
directly  or  immediately  caused  by  the  act  which  is  done  or  which 
is  omitted  to  be  done.  It  will  be  sufficient  if  it  be  fairly  at- 
tributable to  it  as  a  natural  result  or  a  just  consequence.  But  it 
will  not  be  sufficient  if  it  be  merely  a  remote  consequence  or  an 
accidental  mischief." 

Simple  and  plain  as  the  guiding  principles  appear  to  be,  it  has 
not  always  been  found  easy  to  apply  them  to  the  infinite  variety 
of  circumstances  under  which  contracts  have  been  made  and 
broken.  Numerous  reported  cases,  most  of  which  will  be  found 
collected  in  Mayne  on  Damages  and  in  the  notes  to  Vicars  v. 
Wilcocks  (2),  testify  to  this. 

For  the  bare  breach  of  a  covenant  not  to  assign  or  sublet 
without  consent,  a  lessor,  if  he  thinks  fit  so  to  do,  is  clearly 
entitled  to  sue  for  and  recover  nominal  damages,  even  though 
the  person,  to  whom  the  assignment  or  sublease  is  made,  be  one  to 
whom  no  lessor  could  reasonably  object ;  for  although  a  capricious 
or  unreasonable  refusal  of  consent  might  justify  the  lessee  in 
making  an  assignment  or  sublease  notwithstanding  such  refusal 
(see  Treloar  v.  Bigge  (3)  ),  still  the  right  of  the  lessee  so  to  act 
does  not  arise  until  the  consent  of  the  lessor  has  been  asked  for 
and  withheld.  In  applying  the  principles  which  must  determine 
whether  substantial  damages  are  recoverable  in  a  case  like  the 
present,  let  us  for  a  moment  consider  what  must  be  deemed  to 
be  in  the  contemplation  of  any  reasonable  lessor  and  lessee  in 
entering  into  such  a  covenant  as  that  before  us.  Surely  the 
lessor  must  be  taken  to  intend,  and  the  lessee  to  know  that  he 
so  intends,  to  protect  himself  as  far  as  possible  against  loss  or 
damage  which  might  result  from  an  objectionable  [assignee  or 
sub-tenant,  or  an  objectionable  use  being  made  of  his  property, 
whether  such  objection  be  on  account  of  the  inability  of  the 

(1)  7  Q.  B.  D.  591,  at  p.  597.  (2)  2  Sm.  L.  C,  9tli  ed.  p.  577. 

(3)  Law  Kep.  9  Ex.  151. 
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proposed  assignee  or  sub-lessee  to  pay  the  rent  and  fulfil  the  1892 
other  covenants  contained  in  the  lease,  or  on  account  of  the  Lepla 
probability  that  he  will  so  use  the  demised  premises  as  to  expose  p^og^ks. 
them  to  extraordinary  peril  and  danger.    Assuming  such  to  be    ^^^^^  j 
the  case,  and  that  the  lessee  deliberately,  in  defiance  of  his 
covenant,  sublets  them  without  his  lessor's  consent  to  a  person 
in  order  that  upon  them  such  person  may  carry  on  a  business  of 
a  highly  dangerous  character,  and  afterwards,  in  the  course  of, 
and  as  one  of  the  risks  thereof,  an  explosion  or  fire  occurs 
destructive  to  the  premises,  could  it  be  seriously  doubted  that 
such  damage  was  within  the  contemplation  of  the  parties  when 
the  covenant  was  made  ? 

I  proceed  now  to  consider  whether  the  damage  sought  to  be 
recovered  can  fairly  and  reasonably  be  treated  as  arising  natu- 
rally, that  is,  according  to  the  usual  course  of  things,  from  the 
breach  of  the  defendant's  covenant.  I  think  it  may.  It  is  not, 
in  my  opinion,  essential  to  prove  that  the  damage  must  inevitably 
follow  such  Ireach ;  it  is  sufficient  to  shew  that  it  was  a  probable 
and  not  unlikely  result.  I  do  not  wish  to  be  understood  as  say- 
ing that  any  and  every  damage  occasioned  to  premises  by  an 
assignee  or  sub-tenant  let  into  possession  in  defiance  of  a 
covenant  not  to  assign  or  sublet,  could  be  saddled  upon  the 
person  guilty  of  such  breach.  Take,  for  instance,  the  case  of 
a  sublease,  without  consent,  of  a  house  to  a  highly  respectable 
and  responsible  tenant  for  bona  fide  occupation  as  a  dwelling- 
house  ;  if  through  some  carelessness  on  the  part  of  such  tenant  or 
his  servant,  the  house  were  accidentally  set  on  fire  and  destroyed, 
it  could  hardly  be  contended  that  the  breach  of  the  covenant 
was  the  proximate  cause  of  the  fire ;  for,  according  to  the  usual 
course  of  things,  such  misfortunes  are  not  in  the  contemplation  of 
anybody,  and  do  not  happen  as  the  result  of  the  ordinary  occupa- 
tion of  a  dwelling-house ;  and  it  would  have  been  a  capricious 
and  unreasonable  thing  for  a  landlord  to  refuse  his  consent  to 
a  sublease  upon  the  mere  ground  that  the  sub-tenant  or  some 
one  of  his  servants,  possibly  might,  in  the  future,  accidentally 
set  fire  to  the  house.  .1  will  not  say  that  the  person  guilty 
of  the  breach  might  not  be  responsible  if,  when  he  committed  it, 
he  knew  that  the  sub-tenant  so  about  to  be  let  in  was  a 
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1892  recklessly  negligent  person,  who  had  previously  by  his  reckless- 
Lepla  iiess  caused  damage  by  fire,  or  otherwise,  to  houses  in  his  occu- 
EoGEEs  pation.  Again,  if  a  house,  let  to  an  unobjectionable  sub-tenant  for 
the  purpose  of  a  mere  dwelling-house,  were  afterwards  damaged  by 
fire  caused  by  the  sub-tenant  using  it  for  a  dangerous  purpose, 
I  should  hesitate  to  cast  liability  for  substantial  damages  upon 
the  person  who  so  sublet  without  asking  his  lessor's  consent; 
for  in  such  a  case,  inasmuch  as  a  refusal  of  consent  to  the  sub- 
lease would,  at  the  time  it  was  made,  have  been  unreasonable  and 
capricious,  the  lessee  would  have  been  entitled  to  sublet  as  though 
no  such  covenant  existed :  see  Treloar  v.  Bigge.  (1) 

The  present  case,  however,  is  very  dilHerent ;  the  premises  are 
sublet  to  Lawson  for  the  express  and  avowed  purpose  of  enabling 
him  to  carry  on  upon  them  a  business  highly  dangerous,  and  in 
knowingly  so  subletting  the  defendant  must  have  known  that 
he  was  seriously  imperilling  the  safety  of  the  premises,  and 
exposing  his  lessor  to  risk  of  injury. 

I  do  not  stop  to  inquire  for  what  hitherto  unexplained  reason 
neither  the  defendant  nor  Judd  made  any  application  to  the 
plaintiff  for  his  consent  to  the  sublease  to  Lawson.  It  may 
possibly  be  that  they  felt  that,  as  a  prudent  man,  he  would 
have  refused  it,  and  in  their  anxiety  to  speedily  find  a  new 
tenant  in  the  place  of  the  liquidating  Eureka  Company  they 
preferred  to  risk  the  consequences  of  the  breach  of  covenant 
which  undoubtedly  was  committed. 

Under  all  the  circumstances,  I  look  upon  the  fire  and  the 
consequent  damage  as  the  natural  result  of  the  subletting  for 
the  hazardous  purposes  I  have  mentioned,  and  such  subletting 
as  the  proximate  cause  of  the  fire ;  and  I  find  the  statement  of 
claim  substantially  proved  by  the  evidence  before  me. 

No  authority  directly  bearing  upon  this  particular  question 
was  cited  in  the  argument  before  me.  Williams  v.  Earle  (2)  is 
the  only  one  in  which  the  question  of  damages  for  breach  of 
covenant  not  to  assign  has  been  discussed  ;  but  that  case  throws 
no  real  light  on  the  general  principle  involved  in  this  case. 
Lilley  v.  Boulleday  (3)  and  MeMahon  v.  Field  (4)  may,  however, 

(1)  Law  Rep.  9  Ex.  151.  (3)  7  Q.  B.  D.  510. 

(2)  Law  Rep.  3  Q.  B,  739.  (4)  7  Q.  B.  D.  691. 
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be  usefully  referred  to  as  illustrations  of  the  principle  I  have  1892 

endeavoured  to  apply  to  the  circumstances  with  which  I  Lepla 

have  to  deal.    In  my  opinion,  the  plaintiff  is  entitled  to  the  e,ogees 
damages  claimed  by  him,  and  I  accordingly  give  judgment  for 
him  for  the  sum  of  150Z.    As  to  costs,  I  think  the  plaintiff 
ought  to  have  the  general  costs  of  the  cause. 

Judgment  for  the  ^plaintiff. 

Solicitors  for  plaintiff :  Bridges,  Sawtell,  Heywood,  Bam,  & 
Dibdin,  for  Bendall,  NewmarJcet. 

Solicitors  for  defendant:  C.  P.  Pritchard  &  Marshall,  for 
Walter  Codd  &  Co.,  Liverpool, 

A.  P.  P.  K. 


GOSLING  V.  WOOLF.  1892 

Landlord  and  Tenant — Lease — Assignment  of  Underlease — Grant  of  Under-  ^ 
lease — Title — Eight  to  call  for  Lease  of  Assignor  or  Lessor — "  LeaseJiold 
Eeversion^^ — Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41),  s.  3,  suh-s.  1 ;  s.  13,  sub-s.  1. 

Under  a  contract  to  sell  and  assign  a  term  of  years  derived  out  of  a  leasehold 
interest  in  land,  or  to  grant  a  lease  for  a  term  of  years  to  be  derived  out  of  a 
leasehold  interest  with  a  leasehold  reversion,  the  intended  assign  or  lessee  has 
the  right  to  call  for  the  lease  under  which  the  intended  assignor  or  lessor 
holds. 

Appeal  by  the  defendant  from  the  decision  of  the  deputy 
judge  of  the  City  of  London  Court. 

The  plaintiff  agreed  to  purchase  an  underlease  from  the  de- 
fendant, and  paid  a  deposit  of  101,  The  defendant  refused  to 
furnish  any  abstract  of  title,  whereupon  the  plaintiff  brought 
this  action  to  recover  the  deposit  which  he  had  paid. 

Judgment  was  given  for  the  plaintiff. 

Megone,  for  the  defendant,  in  support  of  the  appeal.  The 
effect  of  s.  3,  sub-s.  1,  and  s.  13,  sub-s.  1,  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  is  that 
under  a  contract  to  sell  and  assign  a  term  of  years  derived  out 
of  a  leasehold  interest  in  land,  and  also  on  a  contract  to  grant  a 
lease  for  a  term  of  years  to  be  derived  out  of  a  leasehold  interest 
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1892  with  a  leasehold  reversion,  the  intended  assign  or  lessee  has  no 
Gosling  right  to  call  for  the  lease  under  which  the  intended  assignor  or 
>  WooLr.     lessor  holds. 

[Pollock,  B.  Does  not  " leasehold  reversion  "in  s.  13,  sub- 
s.  1,  mean  the  reversion  to  the  lease  out  of  which  the  sublease  is 
to  be  granted  ?J 

The  true  construction  is  that  it  means  the  reversion  to  the 
underlease.  The  provisions  of  the  Conveyancing  Act  cor- 
respond to  the  1st  rule  in  s.  2  of  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Yict.  c.  78),  and  the  result  is  that,  whether, 
according  to  its  true  legal  effect,  this  agreement  is  a  sale  of 
a  lease  or  a  grant  of  an  underlease,  the  defendant  was  not  bound 
to  shew  his  title. 

[He  referred  to  Patman  v.  Harland.  (1)] 

FAgood,  for  the  plaintiff,  was  not  called  on. 

Pollock,  B.  I  am  of  opinion  that  the  judgment  is  right. 
By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Yict.  c.  41),  s.  13,  sub-s.  1,  "  On  a  contract  to  grant  a  lease  for  a 
term  of  years  to  be  derived  out  of  a  leasehold  interest,  with  a 
leasehold  reversion,  the  intended  lessee  shall  not  have  the  right 
to  call  for  the  title  to  the  reversion."  That  can  mean  nothing 
else  than  the  leasehold  reversion  of  the  lease  out  of  which  the 
sublease  is  to  be  granted.  Then  by  s.  3,  sub-s.  1,  "  Under  a 
contract  to  sell  and  assign  a  term  of  years  derived  out  of  a  lease- 
hold interest  in  land,  the  intended  assign  shall  not  have  the 
right  to  call  for  the  title  to  the  leasehold  reversion."  I  am  of 
opinion  that  these  words  mean  the  reversion  of  that  leasehold 
interest  out  of  which  the  term  of  years  contracted  to  be  sold  and 
assigned  is  derived. 

Hawkins,  J.,  concurred. 

A]p]^eal  dismissed. 

Solicitor  for  plaintiff :  Ollivant. 
Solicitors  for  defendant :  Marsden  &  Son. 

(1)  17  Ch.  D.  353. 

P.  B.  H. 
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KNIGHT  V.  LEE. 

Gaming — Betting  Agent — Payment  of  Bets  hy^  on  PrincipaVs  Account — Gaming 
Acty  1892  (55  &  56  Vict.  c.  9) — Action  commenced  after  'passing  of  Act  to 
recover  Payments  made  hefore —  Whether  Act  retrospective. 

The  Gaming  Act,  1892,  s.  1,  provides  that  "  any  promise,  express  or  implied, 
to  pay  any  person  any  sum  of  money  paid  by  him  under  or  in  respect  of  any 
contract  or  agreement  rendered  null  and  void  by  the  Act  of  8  &  9  Vict.  c.  109 
.  .  .  .  shall  be  null  and  void,  and  no  action  shall  be  brought  or  maintained  to 
recover  any  such  sum  of  money." 

The  defendant  employed  the  plaintiff,  a  betting  agent,  to  make  certain  bets 
in  his  (the  plaintiff's)  name  on  the  defendant's  behalf.  The  bets  having  been 
made  and  lost,  the  plaintiff  paid  the  amount  of  the  losses  on  the  defendant's 
account.  This  occurred  prior  to  the  passing  of  the  Gaming  Act,  1892.  After 
the  passing  of  the  Act,  the  plaintiff  commenced  an  action  to  recover  from  the 
defendant  the  money  so  paid : — 

Held,  that,  the  Act  was  not  retrospective,  and  that  the  action  might  be 
maintained. 

Appeal  from  the  county  court  of  Wiltshire. 

The  plaintiff,  a  betting  agent,  between  November  4  and  28, 
1891,  made,  on  the  defendant's  instructions,  a  number  of  bets  in 
his  own  (the  plaintiff's)  name  on  horse-races  on  the  defendant's 
account.  The  plaintiff  credited  the  defendant  with  the  amounts 
of  the  bets  which  he  won,  but  there  remained  in  respect  of  the 
bets  lost,  a  balance  against  the  defendant  of  111.  12s.  Qd.  The 
whole  of  the  losses  on  such  bets  were  paid  by  the  plaintiff  in  the 
said  month  of  November  to  the  persons  with  whom  the  bets  were 
made.  The  defendant  having  refused  to  pay  the  said  balance 
of  the  plaintiff's  account,  the  plaintiff  in  July,  1892,  brought  an 
action  in  the  county  court  to  recover  it.  The  Gaming  Act,  1892, 
had  been  passed  in  the  interval  on  May  20.  The  judge  held 
that  that  Act  only  prohibited  the  bringing  of  actions  to  recover 
money  payable  under  promises  made  after  the  passing  of  the 
Act,  and  he  accordingly  gave  judgment  for  the  plaintiff.  The 
defendant  appealed. 

Morten,  for  the  defendant,  having  read  s.  1  of  the  Act,  the 
Court  called  upon 


1892 
Oct.  31. 
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1892  D'Eyncourf,  for  the  plaintiff.  The  Act  is  not  retrospective. 
Knight     According  to  the  decision  in  Bead  v.  Anderson  (1),  the  plaintiff 

-j^^^  had  a  good  cause  of  action  vested  at  the  time  of  the  passing  of 
the  Act,  and  it  cannot  be  supposed  that  the  legislature  intended 
to  interfere  with  such  a  vested  interest.  In  Moon  v.  Burden  (2) 
it  was  decided  that  s.  18  of  8  &  9  Yict.  c.  109,  which  enacted 
that "  all  contracts  and  agr,eements  by  way  of  gaming  or  wagering 
shall  be  null  and  void,  and  no  suit  shall  be  brought  or  main- 
tained ....  for  recovering  any  sum  of  money  ....  alleged 
to  be  won  upon  any  wager,"  had  not  a  retrospective  operation,  so 
as  to  defeat  an  action  for  a  wager  commenced  before  the  statute 
passed.  The  words  of  the  two  statutes  are  practically  identical, 
and  therefore  that  case  is  decisive  of  the  present. 

Morten,  in  reply.  It  is  conceded  that  the  earlier  part  of  the 
section  making  the  class  of  promises  therein  specified  null  and 
void  is  not  retrospective,  and  relates  only  to  promises  made  after 
the  passing  of  the  Act ;  but  it  is  contended  that  the  latter  part 
of  the  section  prohibiting  the  bringing  of  actions  is  retrospective 
to  this  extent  that  the  action  must  have  been  commenced  before 
the  Act.  If  it  is  not  so  the  latter  part  is  mere  surplusage  and 
can  have  no  effect  given  to  it,  for  it  does  not  carry  the  change 
of  the  law  any  further  than  it  is  already  carried  by  the  former 
part.  The  case  of  Moon  v.  Burden  (2)  is  not  in  point,  for  there 
the  action  was  commenced  before  the  Act,  and  Alderson,  B., 
expressly  refused  (at  p.  42)  to  decide  what  would  be  the  rights 
of  the  parties  if  the  action  were  not  begun  till  after  the  Act. 

Mathew,  J.  I  am  of  opinion  that  the  decision  of  the  county 
court  judge  in  this  case  must  be  affirmed.  The  defendant 
employed  the  plaintiff,  a  betting  agent,  to  make  bets  on  his 
behalf.  The  plaintiff  made  bets  for  him  accordingly,  and  such 
bets  being  lost,  he  paid  on  the  defendant's  account  the  amount 
of  the  losses.  This  took  place  in  November,  1891,  and,  con- 
sequently, having  regard  to  the  state  of  the  law  at  that  time,  the 
plaintiff,  upon  payment  of  such  losses,  became  entitled  to  recover 
their  amount  from  his  principal.  But  before  any  action  was 
commenced  to  recover  the  money  from  the  defendant,  the 
(1)  13  Q.  B.  D.  779.  (2)  2  Ex.  22. 
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Gaming'  Act,  1892,  was  passed  ;  and  it  is  contended  that  that  1892 
statute  deprives  the  plaintiff  of  his  right  of  action.  It  would,  Knight 
however,  be  altogether  contrary  to  principle  to  hold  that  the 
statute  had  a  retrospective  operation  so  as  to  take  away  a  vested  j 
cause  of  action,  unless  the  language  clearly  compels  us  to  do  so. 
The  implied  promise  by  the  defendant  to  repay  to  the  plaintiff 
the  sums  paid  by  him  on  the  defendant's  account,  was  a  per- 
fectly valid  promise  at  the  date  when  it  was  made,  and  the  pre- 
sumption is  that  the  legislature  did  not  by  subsequent  legislation 
intend  to  deprive  the  plaintiff  of  his  rights  under  that  promise. 
The  language  of  the  Act  in  question  is  as  follows  :  *^  Any  promise, 
express  or  implied,  to  pay  any  person  any  sum  of  money  paid  by 
him  under  or  in  respect  of  any  contract  or  agreement  rendered 
null  and  void  by  the  Act  of  8  &  9  Vict.  c.  109,  or  to  pay  any  sum 
of  money  by  way  of  commission,  fee,  reward,  or  otherwise  in 
respect  of  any  such  contract,  or  of  any  services  in  relation  thereto, 
or  in  connection  therewith,  shall  be  null  and  void,  and  no  action 
shall  be  brought  or  maintained  to  recover  any  such  sum  of 
money."  Mr.  Morten  admitted  that  the  former  part  of  the 
section,  making  the  promises  therein-named  null  and  void,  was 
prospective  only  and  related  only  to  future  promises ;  but  he 
contended  that  the  latter  part  of  the  section  must  be  held  to 
apply  to  past  promises  as  well  as  to  future ;  for  that  otherwise  it 
would  cover  no  wider  ground  than  the  former,  and,  consequently, 
would  be  wholly  unnecessary.  It  may  be  that  the  latter  part 
is  redundant ;  but  that  objection  does  not  oblige  us  to  hold  that 
it  was  intended  to  be  retrospective.  Exactly  the  same  argument 
was  urged  in  Moon  v.  Burden  (1)  upon  similar  language  in  8  &  9 
Yict.  c.  109,  and  was  overruled  by  the  Court.  Moreover,  it  is  to 
be  observed  that  the  section  says  that  "  no  action  shall  be 
brought  or  maintained  to  recover  any  such  sum  of  money,"  that 
is  to  say  a  sum  of  money  payable  under  a  promise  of  the  kind 
mentioned  in  the  former  part  of  the  section.  But  if,  as  has  been 
conceded,  the  former  part  of  the  section  is  not  retrospective,  then 
it  follows  that  neither  is  the  latter.  If  we  were  to  hold  other- 
wise we  should  be  disregarding  the  use  of  the  word  "  such  "  in 
the  section. 

(1)  2  Ex.  22. 
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1892         Bruce,  J.    I  am  of  the  same  opinion.    The  Court  is  always 
Knight     reluctant  to  construe  a  statute  so  as  to  give  it  a  retrospective 
Lee.       operation.    Here  the  plaintiff  had  a  vested  right  of  action 
acquired  before  the  statute  came  into  force,  and  it  cannot  be 
supposed  that  the  statute  was  intended  to  take  such  a  right 
away.    The  decision  of  the  county  court  judge  must  be  affirmed. 

Appeal  dismissed. 

Solicitor  for  plaintiff:    H,  J.  King. 

Solicitors  for  defendant :  Clarice,  Eawlins  &  Co, 

j.  F.  C. 


1892  TATAM  v.  EE  EVE. 

^'  Gaming — Money  jpaid — Implied  Contract — 8  &  9  Vict.  c.  109 — The  Gaming 
Act,  1892  (55  &  56  Vict.  c.  9),  s.  1 — Money  paid  "  in  respect  of"a  Contract 
of  Betting. 

The  Grammg  Act,  1892,  s.  1,  enacts  that  any  promise,  express  or  implied,  to 
pay  any  person  any  sum  of  money  paid  by  him  under  or  in  respect  of  any  con- 
tract or  agreement  rendered  null  and  void  by  8  &  9  Vict.  c.  109,  shall  be  null 
and  void,  and  no  action  shall  be  brought  or  maintained  to  recover  any  such  sum 
of  money : — 

Held,  that  money  paid  by  the  plaintiff  for  the  defendant  at  his  request  to 
persons  with  whom  the  defendant  had  lost  bets  was  money  paid  "  in  respect  of" 
a  gaming  contract  within  the  meaning  of  the  Graming  Act,  1892,  and  therefore 
that  the  plaintiff  could  not  recover  the  sums  so  paid  by  him  from  the 
defendant. 

Summons  referred  to  the  Court  by  a  judge  at  chambers. 

The  action  was  brought  to  recover  148Z.,  money  paid  by  the 
plaintiff  to  the  use  of  the  defendant  at  his  request. 

Upon  an  application  for  judgment  under  Order  xiv.  the  judge 
at  chambers,  with  the  consent  of  the  parties,  referred  the  matter 
to  the  Divisional  Court,  the  hearing  in  that  Court  to  be  treated 
as  the  trial  of  the  action  upon  the  facts  stated  in  the  affidavits, 
which,  so  far  as  material,  were  as  follows :  On  July  4,  1892,  the 
plaintiff  received  a  letter  from  the  defendant  in  these  terms  : — 

"  Dear  Mr.  Tatam, — Kindly  settle  the  enclosed  account  for 
me,  as  I  don't  know  where  to  find  all  the  men,  and  I  have  to 
catch  an  early  train  to  Henley. 

"  Yours  truly, 

"H.  Eeeve." 
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The  account  inclosed  purported  to  shew  that  the  defendant  1892 
was  indebted  to  four  persons  named  in  the  indorsement  on  the  Tatam 
writ  of  summons  in  the  respective  sums,  amounting  to  14:81.,  set  reeVe, 
opposite  their  names.  The  plaintiff  paid  the  sums  to  the  persons 
named  on  the  same  day.  The  sums  were  due  from  the  defendant 
to  the  persons  named  for  bets  on  horse-races  which  the  defendant 
had  made  and  lost,  and  the  payments  were  made  after  the 
Gaming  Act,  1892  (55  &  56  Yict.  c.  9),  came  into  force.  The 
plaintiff,  in  his  affidavit,  stated  that  the  amounts  paid  by  him 
were  not  in  respect  of  any  bets  made  by  him  on  behalf  of  the 
defendant ;  that  he  simply  paid  them  on  the  defendant's  request 
contained  in  the  letter  of  July  4,  1892,  and  was  not  in  any  way 
liable  to  pay  them.    There  was  no  statement  in  the  affidavits 
that  the  plaintiff  knew  that  the  payments  were  for  bets. 

Bosanquef,  Q.G.,  and  Lynden  Bell,  for  the  plaintiff.  The  plain- 
tiff is  entitled  to  judgment  for  money  paid  for  the  defendant  at 
his  request.  The  Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s.  1,  does 
not  touch  the  transaction  between  the  plaintiff  and  the  defend- 
ant. The  plaintiff  did  not  pay  the  money  "  under  or  in  respect 
of  "  any  contract  rendered  void  by  8  &  9  Vict.  c.  109.  He  paid 
it  merely  upon  the  request  of  the  defendant,  and  under  a 
promise  to  repay  him  implied  from  that  request.  The  Gaming 
Act,  1892,  was  passed  to  get  rid  of  the  decision  in  Bead  v. 
Anderson,  (1)  In  that  case  the  Court  of  Appeal  held  that,  where 
a  commission  agent  was  employed  to  make  bets  for  his  principal, 
there  was  an  implied  contract  by  the  principal  to  repay  the 
agent  the  sums  which  he  had  paid.  The  Act  of  1892  meant  to 
strike  at  transactions  in  which  the  person  who  paid  money  was  a 
party,  as  agent,  to  the  contract  of  gaming.  The  words  "  paid  by 
him  under  or  in  respect  of  any  contract,"  &c.,  mean  paid  by  him 
under  or  in  respect  of  any  contract  to  which  he  was  a  party. 
The  words  "  or  in  respect  of "  are  tautological,  and  mean  the 
same  thing  as  "  under."  There  is  no  statement  in  the  affidavits 
that  the  plaintiff  knew  that  the  money  he  paid  was  in  respect  of 
bets  lost  by  the  defendant,  and  such  knowledge  ought  not  to  be 
inferred  by  the  Court,  though  it  is  immaterial  for  the  purpose  of 

(1)  10  Q.  B.  D.  100 ;  13  Q.  B.  D.  779. 
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1892  construing  the  statute  whether  he  knew  or  not.  If  the  true 
Tatam  construction  of  the  statute  is  that  a  person  cannot  recover  for 
Eeeve  money  paid  at  the  request  of  another,  whenever  it  turns  out  that 
the  money  was  owing  in  respect  of  a  gaming  transaction,  it  will 
cast  upon  all  persons  paying  money  for  others  the  onus  of 
inquiring  for  what  the  money  is  due.  The  statute  did  not 
intend  to  strike  at  an  innocent  person  merely  paying  money  at 
the  request  of  another. 

Morton  Daniel,  for  the  defendant,  was  not  heard. 


LoED  CoLEEiDGE,  C.J.  I  confess  that  I  feel  no  hesitation  in 
deciding  this  case.  I  think  that  our  judgment  ought  to  be  for 
the  defendant.  If  one  man  chooses  to  trust  another  in  matters 
which  are  called  matters  of  honour,  he  must  do  so  at  his  own  risk 
and  with  full  knowledge  that  he  must  suffer,  if  the  person  whom 
he  has  trusted  chooses  to  repudiate  what  is  called  his  debt  of 
honour.  The  statute  8  &  9  Yict.  c.  109,  was  interpreted  in  the 
famous  case  of  Bead  v.  Anderson  (1),  in  which  Lord  Esher,  M.K., 
dissented  in  an  emphatic  manner  from  the  judgments  of  the  other 
two  members  of  the  Court.  The  decision  of  the  Court  of  Appeal 
was,  that  when  a  commission  agent  was  employed  to  make  bets 
on  behalf  of  his  principal,  it  being  admitted  that  if  the  bets  had 
been  made  between  principals  only  the  contracts  would  have  been 
null  and  void  under  the  statute,  nevertheless,  an  implied  con- 
tract arose  and  could  be  enforced  for  repayment  by  the  prin- 
cipal to  the  agent  of  the  sums  which  the  agent  had  paid  upon 
the  order  of  the  principal.  I  may  say  that  at  the  time  that 
case  was  decided  I  entirely  agreed  with  the  dissent  expressed  by 
the  Master  of  the  Kolls.  I  thought  that  Bead  v.  Anderson  (1) 
really  cut  at  the  root  of  the  value  and  principle  of  the  statute, 
because  it  was  a  decision  that  if  you  employed  somebody  else  to 
do  that  which  you  could  not,  so  as  to  make  it  effectual  at  law,  do 
yourself,  you  could  in  effect  make  a  good  contract  in  respect  of 
a  gaming  debt.  However,  that  was  the  decision,  and  so  the  law 
was.  In  the  present  year  an  Act  of  Parliament  was  passed  to 
amend  the  8  &  9  Yict.  c.  109.  It  enacts  that  **any  promise, 
express  or  implied,  to  pay  any  person  any  sum  of  money  paid 
(1)  10  Q.  B.  D.  100 ;  13  Q.  B.  D.  779. 
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by  him  under  or  in  respect  of  any  contract  or  agreement  1892 

rendered  null  and  void  by  the  Act  of  the  8  &  9  Vict.  c.  109  ....  tatam 

shall  be  null  and  void,  and  no  action  shall  be  brought  or  jrj^Ve 

maintained  to  recover  any  such  sum  of  monev."     The  facts  ,  - — 

.     .  "       .  Lord  Colendge, 

in  the  present  case  are  these :  The  plaintiff  was  desired  by  the  ^ 
defendant  to  pay  certain  sums  of  money  to  certain  persons 
named  in  the  affidavits.  He  did  so.  All  the  sums  of  money 
were,  as  a  matter  of  fact,  due  for  bets  which  the  defendant  had 
made  and  lost.  It  was  argued  that  the  sums  were  not  paid  "  in 
respect  of  "  bets  within  the  meaning  of  the  Act  of  Parliament.  I 
cannot  feel  any  doubt  or  hesitation  in  coming  to  the  conclusion 
that  they  were  paid  "  in  respect  of  a  contract  or  agreement  ren- 
dered null  and  void  by  8  &  9  Yict.  c.  109."  I  agree  that  they 
were  not  paid  "  under "  such  a  contract  or  agreement,  because 
there  was  no  contract  of  betting  or  gaming  between  the  plain- 
tiff and  the  defendant ;  but  the  money  was  paid  in  respect  of 
gaming  debts  which  the  defendant  owed  to  the  persons  to  whom 
the  plaintiff  paid  it,  and  it  was  paid  in  order  to  discharge  those 
debts.  Except  that  the  defendant  owed  the  money  to  those  per- 
sons, he  would  not  have  given  the  plaintiff  the  order  to  pay  it : 
how  can  it  be  said  that  it  was  not  paid  "in  respect  of"  those 
debts  ?  I  decide  this  case  with  the  less  hesitation  that  I  think 
the  plaintiff  was  not  an  ignorant  person  in  the  transaction.  If  it 
was  the  case  of  a  man  deceived  into  making  payments  in  respect 
of  a  matter  he  knew  nothing  whatever  about,  there  would  at  any 
rate  be  something  to  make  us  sorry  to  come  to  the  conclusion 
that  he  could  not  recover ;  but  in  this  case  I  think  he  knew 
perfectly  well  what  he  was  about.  He  has  chosen  to  deal  with  a 
matter  which  is  called  a  matter  of  honour,  and  he  must  take  the 
risk  of  the  defendant  refusing  to  repay  him  what  he  has  paid. 

I  am  of  opinion  that  there  should  be  judgment  for  the  de- 
fendant. 

Wills,  J.  I  am  of  the  same  opinion.  A  great  part  of  the 
argument  of  the  plaintiff's  counsel  was  founded  on  the  assumption 
that  the  only  object  of  the  statute,  55  &  56  Vict.  c.  9,  was  to  get 
rid  of  the  decision  in  Bead  v.  Anderson.  (1)    If  that  was  all  which 

(1)  10  Q.  B.  D.  100 ;  13  Q.  B.  D.  779. 
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1892  the  statute  effected  it  would  not  touch  this  case ;  because  the 
Tatam  plaintiff  did  not  make  the  bets  which  he  paid,  and  the  case  is  not, 
Keeve.  therefore,  like  Bead  v.  Anderson.  (1)  But  during  the  argument 
wmTj  asked  the  plaintiff's  counsel  what  meaning  could  be  given  to 
the  words  "or  in  respect  of,"  which  are  in  the  statute  in  addition 
to  the  word  "  under ;  "  because,  if  the  only  object  of  the  statute  was 
to  get  rid  of  Bead  v.  Anderson  (1),  the  word  "  under  "  would  have 
been  sufficient.  The  only  suggestion  made  in  answer  to  my 
question  was  that  the  words  or  in  respect  of  "  were  tautological 
and  meant  the  same  thing  as  "  under."  I  cannot  think  so.  It  is 
a  short  Act  of  Parliament,  and  the  language  used  is  very  clear 
and  intelligible.  I  think  that  the  words  were  put  in  purposely  ; 
and,  if  they  are  to  be  given  any  meaning  at  all,  they  must  be  in- 
tended to  strike  at  transactions  such  as  this.  I  do  not  think  it 
makes  any  difference  whether  the  plaintiff  knew,  or  did  not  know, 
that  the  payments  he  made  were  in  payment  of  bets ;  because,  if 
those  payments  were  made  "  in  respect  of  "  betting  contracts,  he 
is  brought  within  the  very  words  of  the  Act.  It  is  satisfactory  to 
think  that  our  construction  of  the  Act  is  not  likely  to  work  any 
great  injustice,  because  if  a  person  pays  money  for  another  upon 
what  amounts  to  a  representation  that  it  is  not  payable  in  respect 
of  any  contract  or  agreement  which  comes  within  the  Act,  the 
person  on  whose  behalf  the  money  is  paid  would  be  estopped 
from  setting  up  the  Act  as  an  answer  to  the  claim  of  the  person 
who  paid  it.  If  it  were  necessary  to  decide  the  question,  I  think 
the  affidavits  shew  that  the  plaintiff  did  know  the  nature  of  the 
transaction  in  respect  of  which  he  paid  the  money.  I  have  no 
doubt  he  knew  the  money  was  paid  for  bets. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Thorneycroft  &  Willis,  , 
Solicitor  for  defendant :  T.  B,  Apps. 

(1)  10  Q.  B.  D.  100 ;  13  Q.  B.  D.  779.  | 

W.  A. 
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COWAP,  Appellant  v.  ATHERTON,  Respondent. 

Licensing  Ads — Offences — Sale  during  proMhited  Hours — "  Bond  fide 
Traveller  " — Befreshment  on  Sunday — 37  &  38  Vict.  c.  49,  ss.  9,  10. 

The  appellant  was  charged  with  selling  beer  on  licensed  premises  during 
prohibited  hours.  The  beer  was  sold  to  a  railway  porter,  who  early  on  Sunday 
morning  walked  from  his  house,  where  he  had  slept,  to  a  railway  station,  and 
travelled  thence  by  train  to  another  station,  where  he  was  on  duty  during  the 
first  part  of  the  day.  During  the  interval  between  two  trains  he  went  for  a 
walk  to  occupy  his  time,  and  visited  the  appellant's  inn,  where  he  was  supplied 
with  beer  at  about  9.45  on  Sunday  morning.  The  inn  was  more  than  three 
miles  from  his  house : — 

Heldf  that  the  porter  was  a  bona  fide  traveller,  within  the  meaning  of  s.  10 
of  the  Licensing  Act,  1874,  and  therefore  the  appellant  could  not  be  convicted 
under  s.  9  of  selling  beer  during  the  time  at  which  the  premises  were  directed 
to  be  closed. 

Case  stated  by  justices  for  the  county  of  Chester. 

The  appellant,  Mary  Ann  Cowap,  was  charged  with  selling 
intoxicating  liquor  to  Alfred  Halsey  at  her  licensed  premises, 
the  Horns  Inn,  at  Little  Leigh,  at  a  time  when  the  premises 
were  required  to  be  closed,  namely,  at  9.45  in  the  morning  on 
Sunday,  May  22, 1892. 

It  was  proved  that  at  about  8.45  a.m.  Halsey  came  to  the  back 
door  of  the  Horns  Inn,  and  knocked,  and  the  door  was  opened  by 
the  appellant's  son.  Halsey  entered,  and  remained  in  the  house 
for  nearly  an  hour.  On  entering  the  house  the  police  found 
Halsey  in  the  kitchen;  he  had  beer  before  him;  according  to 
the  evidence  of  the  police,  he  said :  "  I  have  come  for  a  walk  and 
a  drink." 

Halsey  was  a  railway  porter  employed  by  the  London  and 
North  Western  Eailway,  and  resided  at  Hartford.  Acton  Bridge 
station  was  less  than  a  mile,  and  Hartford  about  three  and  a  half 
miles,  from  the  Horns  Inn. 

Halsey  was  called  as  a  witness,  and  deposed  that  he  had 
Sunday  duty  at  Acton  Bridge  station  every  third  Sunday,  and 
had  the  first  turn  on  the  Sunday  in  question ;  that  he  slept  on 
the  Saturday  night  at  his  house  at  Hartford,  had  his  breakfast 
at  5.45  A.M.,  and  left  home  to  go  by  the  6.39  a.m.  train  from 
Hartford  to  Acton  Bridge;  that  the  distance  from  his  home  to 
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1892  Hartford  station  was  about  three  quarters  of  a  mile,  and  the 
CowAP  distance  from  Hartford  station  to  Acton  Bridge  station  was  two 
Atheeton  ^  ^^^^  miles ;  that  at  about  8  a.m.  he  had  finished  all  his  work, 
except  that  he  had  to  attend  to  a  train  which  would  arrive  in 
about  an  hour  or  two,  so  he  walked  down  the  road  in  order  to 
occupy  his  time  ;  when  he  was  near  the  inn  it  began  to  rain,  so 
he  went  in  for  shelter  and  for  refreshments.  He  maintained  that 
the  statement  he  made  to  the  police  was,  "  I  have  come  for  a 
walk  and  for  refreshments."  Halsey  said  that  he  had  some  bread 
and  cheese,  for  which  he  paid  twopence,  as  well  as  a  pint  of  ale^ 
for  which  he  paid  threepence.  This  was  corroborated  by  the 
appellant  and  her  son.  Halsey  swore  that  he  had  walked  and 
had  travelled  by  train  on  the  morning  in  question  six  and  three 
quarter  miles,  and  that  he  had  no  refreshments  with  him  at  the 
station,  and  consequently  that  he  required  some,  seeing  that  he 
would  not  be  able  to  get  home  until  shortly  before  noon. 

The  justices  were  of  opinion  that  the  evidence  brought  the  case 
within  the  operation  of  the  statute,  and  gave  judgment  against 
the  appellant. 

The  judgment  of  the  Court  was  requested  as  to  whether  the 
justices  were  correct  in  point  of  law  in  their  determination,  and^ 
if  not,  as  to  what  should  be  done  or  ordered  by  the  Court. 


Poland,  Q.C.  (Piclcford,  with  him),  for  the  appellant.  The 
conviction  was  wrong,  on  the  ground  that  the  evidence  shews 
Halsey  to  have  been  a  bona  fide  traveller  within  the  meaning  of 
s.  10  of  the  Licensing  Act,  1874.  (1) 

It  is  found  in  the  case  that  the  inn  was  more  than  three  miles 


(1)  37  &  38  Yict.  c.  49.    By  s.  3, 

licensed  premises  outside  the  metro- 
politan district  are  to  be  kept  closed 
on  Sunday  morning  until  12.30  p.m. 

Sect.  9  imposes  penalties  for  the 
sale  of  intoxicating  liquors  during  the 
time  at  which  premises  are  directed 
to  be  closed. 

By  s.  10  :  "  Nothing  in  this  Act  or 
in  the  Licensing  Act,  1872,  contained 
shall  preclude  a  person  licensed  to  sell 
any  intoxicating  liquor  to  be  con- 


sumed on  the  premises  from  selling 
such  liquor  at  any  time  to  bona  fide 
travellers  ....  A  person  for  the  pur- 
poses of  this  Act  and  the  Licensing 
Act,  1872,  shall  not  be  deemed  to  be 
a  bona  fide  traveller  unless  the  place 
where  he  lodged  during  the  preceding 
night  is  at  least  three  miles  distant 
from  the  place  where  he  demands  to 
be  supplied  with  liquor,  such  distance 
to  be  calculated  by  the  nearest  public 
thoroughfare." 
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from  Halsey's  house,  where  he  slept  the  preceding  night,  and  1892 
the  proof  of  bona  fides  is  strong,  for  the  refreshment  was  reason-  cowa7 
ably  necessary.  In  proceeding  from  his  house  to  his  work  at 
Acton  Bridge  station  Halsey  was  clearly  acting  as  a  bona  fide 
traveller,  and  the  fact  that  he  called  at  the  inn  while  taking  a 
walk  to  pass  the  time  during  the  interval  between  the  trains 
cannot  alter  his  position,  for  a  man  may  be  a  bona  fide  traveller 
whether  travelling  for  business  or  for  pleasure :  Athinson  v. 
Sellers  (1) ;  Taylor  v.  Humphreys.  (2)  All  the  decided  cases 
support  the  appellant's  contention :  Peplow  v.  BicTiardson  (3) ; 
Oldham  v.  Sheashy  (4) ;  Dames  v.  Bond.  (5) 

W,  Wightman  Wood,  for  the  respondent.  Halsey  was  not  a 
bona  fide  traveller  at  the  time  when  he  was  supplied  with  the 
beer.  He  may  have  been  a  bona  fide  traveller  when  he  was 
going  to  his  work  at  Acton  Bridge  station ;  but  he  ceased  to  be 
such  when  he  went  for  a  walk,  in  order,  as  he  himself  admitted, 
to  obtain  refreshment.  The  cases  which  have  been  referred  to 
shew  that  if  a  man  travels  in  order  to  get  drink  he  is  not  a  bona 
fide  traveller,  and  Taylor  v.  Humphries  (6)  is  to  the  same  effect. 
The  fact  that  the  inn  was  over  three  miles  from  Halsey's  house 
cannot  of  itself  make  him  a  bona  fide  traveller,  for  the  words  of 
s.  10  are  negative — '-'shall  not  be  deemed  to  be  a  bona  fide 
traveller  unless,"  &c. 

Poland,  Q.C.,  was  not  heard  in  reply. 

Pollock,  B.  The  only  question  is  whether,  if  the  conduct  of 
the  person  to  whom  the  beer  was  supplied  was  bona  fide,  he  was 
entitled  to  prolong  or  extend  his  journey  to  the  public-house  for 
the  purpose  of  getting  refreshment.  Whether  he  habitually  did 
so  or  only  did  so  on  this  one  occasion  would  be  immaterial ;  but 
I  cannot  doubt  that  if  he  chose,  and  the  time  permitted  it,  he 
was  entitled  to  go  to  a  place  beyond  the  distance  of  three  miles 
from  his  residence,  and,  if  he  was  acting  bona  fide,  then,  accord- 
ing to  the  Act  of  Parliament  and  the  decisions,  he  was  entitled 

(1)  5  C.  B.  (N.S.)  442  ;  28  L.  J.        (4)  60  L.  J.  (M.C.)  81  ;  55  J.  P. 
(M.O.)  12.  214. 

(2)  10  C.  B.  (N.S.)  429;  30  L.  J.        (5)  55  J.  P.  503. 
(I\1.C.)  242.  (6)  17  C.  B.  (N.S.)  539;  34  L.  J. 

(3)  L:uv  l^ep.  4  C.  P.  168.  (IVI.C.)  1. 
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,  1892      to  do  what  the  case  shews  that  he  has  done,  and  was  a  bona  fide 
CowAP     traveller.    I  am,  therefore,  of  opinion  that  the  conviction  cannot 
Athekton.  stand. 

Hawkins,  J.  I  am  of  the  same  opinion.  The  case  comes 
directly  within  the  law  as  stated  in  Oldham  v.  Sheashy,  (1)  The 
man  started  from  his  home  to  go  to  Acton  Bridge  on  business, 
and  had  to  remain  there  and  attend  to  the  trains.  In  the  interval 
between  two  trains  he  walked  to  the  public-house,  which  was 
more  than  three  miles  from  his  residence,  and  had  some  beer.  I 
cannot  conceive  it  possible  that  the  legislature  meant  that  under 
such  circumstances  a  man  was  not  to  be  considered  a  bona  fide 
traveller,  and  all  the  cases  bearing  on  the  point  are  opposed  to 
any  such  view. 

Conviction  quashed. 

Solicitor  for  appellant :  William  CoUey,  for  BrownCy  War- 
rington, 

Solicitors  for  respondent :  Field,  Boseoe  &  Co.,  for  Greenall  & 
Buchton,  Warrington. 

P.  B. 


1892  PUDNEY  v.  ECCLES. 

 Game — Excise  Licence  to  deal  in — Foreign  Game — 23  &  24  Vict.  c.  90,  s.  14 — 

24  &  25  Vict.  c.  91,  s.  17. 

An  excise  licence  to  deal  in  game  under  23  &  24  Vict.  c.  90,  s.  14,  is  not 
required  to  enable  a  person  to  deal  here  in  game  wliicli  has  been  killed  abroad. 

Case  stated  by  a  metropolitan  police  magistrate. 

The  respondent,  on  March  24,  1892,  exposed  for  sale  in  his 
shop,  at  325,  Old  Kent  Koad,  a  hare  and  a  brace  of  black  game, 
which  he  on  the  same  day  sold  to  the  appellant.  The  respondent 
at  the  time  of  such  sale  did  not  hold  an  excise  licence  to  deal  in 
game.  The  hare  and  black  game  so  sold  had  been  killed  in 
Kussia  and  imported  into  this  country  for  purposes  of  sale.  The 
appellant,  an  officer  of  the  Inland  Kevenue,  laid  an  information 
charging  the  respondent  with  dealing  in  game  without  having 
first  obtained  a  licence  for  that  purpose,  contrary  to  the  provi- 
sions of  23  &  24  Yict.  c.  90,  s.  14,  and  24  k  25  Vict.  c.  91,  s.  17. 
(1)  60  L.  J.  (M.C.)  81. 
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The  magistrate  held  that,  the  game  having  been  killed  abroad,  1892 
no  excise  licence  was  required ;  and  he  accordingly  dismissed  Podney 
the  information,  subject  to  a  case  for  the  decision  of  the  Court.  eccles 

DancJcwerts,  for  the  appellant.  The  magistrate  proceeded  upon 
the  authority  of  the  case  of  Guyer  v.  Beg.  (1),  where  it  was  held 
that  s.  4  of  the  Game  Act,  1831  (1  &  2  Wm.  4,  c.  32),  which 
prohibits  a  licensed  dealer  from  having  in  his  possession  birds 
of  game  during  the  close  season,  did  not  apply  to  birds  killed 
abroad.  But  that  was  a  section  which,  being  passed  for  the  pur- 
pose of  the  preservation  of  game  in  England,  could  only  apply  to 
English  birds.  The  licensing  sections,  however,  even  under  that 
Act,  had  a  wholly  different  object,  being  passed  solely  for  the 
raising  of  revenue.  This  is  shewn  by  the  fact  that  a  licence  was 
necessary  under  that  Act  for  the  selling  of  hares  just  as  much  as 
for  the  selling  of  birds  of  game  ;  though  the  Act  did  not  preserve 
hares  in  the  same  way  that  it  did  birds,  for  it  created  no  close 
season  for  hares.  In  Saunders  v.  Baldy  (2)  the  requirement  of  a 
certificate  for  killing  game  was  held  to  be  for  the  protection  of 
the  revenue  ;  but,  if  so,  then  equally  must  the  requirement  of  a 
licence  to  deal  in  game  be  so.  There  is  no  reason  for  limiting 
the  revenue  clauses  of  that  Act  to  English  game,  the  language 
being  perfectly  general.  The  case  of  Guyer  v.  Beg.  (1),  there- 
fore, is  not  in  point.  But  if  the  revenue  clauses  of  the  Act 
of  1831  were  intended  to  apply  to  foreign  as  well  as  English 
game,  a  fortiori  must  the  Act  of  1860  (23  &  24  Yict.  c,  90)  do 
so,  for  it  is  a  revenue  Act  and  nothing  more. 

JI.  Sutton,  for  the  respondent,  was  not  called  upon. 

Mathew,  J.  The  question  is,  whether  the  respondent,  who 
sold  certain  game  without  previously  obtaining  the  licence 
required  by  s.  14  of  23  &  24  Vict.  c.  90,  is  liable  to  the  penalties 
created  by  that  section,  notwithstanding  that  the  game  so  sold 
was  not  English  game,  but  had  been  killed  abroad  and  imported 
here  for  purposes  of  sale.  In  my  judgment,  we  can  only  con- 
strue that  Act  in  connection  with  the  earlier  Act  of  1  &  2  Wm.  4, 
c.  32,  and  it  is  to  my  mind  perfectly  clear  what  the  scheme  of 
(1)  23  Q.  B.  D.  100.  (2)  13  L.  T.  (N.S.)  322. 
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1892      legislation  contemplated  by  that  earlier  Act  was.   It  imposed,  in 
PuDNEY    the  first  place,  the  obligation  of  obtaining  a  certificate  to  kill 
EccLEs     g^T^Q ;  secondly,  it  provided  that  only  a  person  who  had  obtained 
Math^  J    ^^^^  ^  certificate  should  sell  game  to  a  dealer ;  and,  thirdly,  it 
imposed  the  obligation  upon  the  dealer  of  obtaining  a  licence  to 
enable  him  to  purchase  the  game  from  the  certificated  person  and 
to  resell  it.    So  far  as  the  certificate  to  kill  game  is  concerned, 
it  is  obvious  that  it  could  only  refer  to  game  killed  in  England. 
But  I  think  it  is  equally  clear  that  the  licence  to  deal  in  game 
was  also  only  intended  to  refer  to  game  killed  in  England.  When 
we  turn  to  the  form  of  dealer's  licence  given  in  Sched.  A  to  that 
Act,  it  is  plain  that  both  licence  and  certificate  relate  to  the  same 

class  of  game  :  "  We,  being  justices,  &c  do  hereby  authorize 

and  empower  A.  B.,  of  ,  being  a  householder  (or  keeper  of  a 

shop  or  stall),  to  buy  game  from  any  person  authorized  to  sell 

game  by  virtue  of  the  Act  of  1  &  2  Wm.  4,  &c  and  we  do 

also  authorize  and  empower  the  said  A.  B.  to  sell  at  his  house 
(shop  or  stall)  any  game  so  bought."  The  licence  only  applies 
to  game  "  so  bought  " — that  is  to  say,  bought  from  a  person  who 
by  virtue  of  his  certificate  was  entitled  to  kill  game,  and  to  sell 
it  when  killed.  If  we  were  to  hold  that  that  Act  applied  to  game 
reared  and  killed  abroad,  we  should  be  landed  in  the  absurd 
conclusion  pointed  out  by  my  brother  Hawkins  in  Guyer  v. 
Beg,  (1),  that  "  a  person  duly  licensed  to  deal  in  game  might 
be  convicted  in  a  penalty  for  buying  at  any  period  of  the 
year,  even  out  of  the  close  period,  from  a  Eussian  dealer,  a 
Eussian  partridge  in  season,  killed  in  that  country,  simply  on 
the  ground  that  he  was  not  authorized  to  kill  and  take  game  in 
England  for  want  of  a  game  certificate.  Whereas,  if  he  bought 
the  same  bird  of  a  person  who  had  a  game  certificate  empowering 
him  to  kill  game  in  England,  where  the  bird  never  was  a  living 
bird,  and  where,  therefore,  it  is  clear  it  could  not  have  been 
killed  under  such  certificate,  the  purchase  would  have  been  per- 
fectly lawful."  It  was,  indeed,  pressed  upon  us  that  the  sections 
of  that  Act  imposing  upon  persons  the  obligation  of  obtaining 
certificates  and  licences  were  purely  revenue  clauses,  intended 
merely  for  the  protection  of  the  revenue ;  and  it  was  contended 

(1)  23  Q.  B.  D.  100. 
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that  we  ought  so  to  construe  them  as  to  extend  that  protection  1892 
to  the  widest  limit.  But,  assuming  that  they  are  only  revenue  Pudney 
clauses,  we  cannot  give  an  effect  to  them  wider  than  the  general  eccles. 
scope  of  the  Act ;  we  must  assume  that  it  was  intended  to  raise 
no  revenue  thereby  except  in  connection  with  game  of  the  kind 
dealt  with  by  the  Act  generally.  But  then  it  was  said  that,  if 
there  was  any  doubt  about  the  construction  which  ought  to  be 
put  upon  the  licensing  clauses  of  the  Act  of  Wm.  4,  that  difficulty 
is  entirely  removed  by  the  Act  of  1860  (23  &  24  Vict.  c.  90),  for 
that  the  intention  of  that  Act  is  plainly  to  raise  revenue  from 
the  sale  of  game  of  any  description.  But  in  that  I  cannot  agree, 
for  when  we  turn  to  the  Act  of  1860  we  find  that  it  expressly 
refers  to  the  Act  of  Wm.  4,  and  incorporates  it,  as  it  were,  so  far 
as  it  is  not  altered  by  it.  Sect.  14  provides  that  **  Every  person 
who  shall  have  obtained  any  licence  to  deal  in  game  from  the 
justices  of  the  peace,  under  the  provisions  of  the  said  two  several 
Acts  in  the  preceding  clause  mentioned  "  (viz.,  1  &  2  Wm.  4, 
c.  32,  and  the  amending  Act  of  2  &  3  Vict.  c.  35)  "shall 
annually,  and  during  the  continuance  of  such  licence,  and  before 
he  shall  be  empowered  to  deal  in  game  under  such  licence,  obtain 
a  further  licence  to  deal  in  game  under  this  Act  on  payment  of 
the  duty  hereby  charged  thereon  " — that  is  to  say,  a  licence  to 
deal  in  game  of  the  same  description  as  that  referred  to  in  the 
earlier  statutes.  I  am  of  opinion  that  the  magistrate's  decision 
was  right  and  must  be  upheld. 

Bkuce,  J.  I  am  of  the  same  opinion.  There  can  be  no  doubt 
that  the  later  statute  must  be  read  in  connection  with  the  earlier 
statute  of  Wm.  4  ;  and  it  is,  I  think,  clear  that  the  provisions  of 
the  earlier  statute  related  only  to  English  game.  The  reasoning 
of  Hawkins,  J.,  in  Guyer  v.  Bey.  (1),  seems  to  me  conclusive  ; 
and  I  think  it  is  as  applicable  to  the  present  case  as  to  the  one 
with  which  he  was  then  dealing.  The  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 

Solicitor  for  appellant :  Solicitor  to  the  Inland  Bevemie. 
Solicitor  for  respondent :  Solicitor  to  the  Treasury. 

(1)  23  Q.  B.  D.  100.  J.  F.  C. 
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1892  In  EE  AN  Akbitkation  between  the  EICHMOND  GAS  COMPANY  ani> 
Oct.  25.  THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF  THE  BOROUGH 

— ^   OF  RICHMOND  (SURREY). 

Gasworks  Clauses  Acts — Supply  of  Gas — Statutory  oUigation  of  Corporation 
to  pay  for  Gas  supplied  to  FuUic  Lamps — Insufficient  Supply — Fipes 
hlocked  in  consequence  of  exceptional  Frost — Bichraond  Gas  ActSy  1867 
and  1881  (30  &  31  Vict.  c.  c. ;  44  &  45  Vict.  c.  xxxv.) — Gasworks  Clauses 
Act,  1871  (34  (fc  35  Vict.  c.  41),  ss.  24,  36. 

By  the  Riclimond  Gas  Acts,  1867  and  1881,  with  which  were  incorporated 
the  Gasworks  Clauses  Acts,  1847  and  1871,  the  Richmond  Gas  Company  were 
required  to  supply  gas  to  the  public  lamps  in  the  parish  of  Richmond,  and 
the  charge  for  supplying  such  gas  was  fixed  at  a  certain  annual  sum  per  lamp 
— the  lamps  to  be  lighted  from  sunset  to  sunrise,  and  the  burners  used  therein 
not  to  consume  less  than  a  certain  amount  per  hour.  During  the  months  of 
December,  1890,  and  January,  1891,  in  consequence  of  exceptional  frost,  the 
pipes  became  blocked  with  ice,  and  the  supply  of  gas  to  the  public  lamps  was 
insufficient : — 

Held,  that  the  corporation  of  Richmond  were  bound  to  pay  the  fixed  annual 
sum  in  respect  of  such  lamps,  notwithstanding  the  insufficiency  of  the  supply 
of  gas. 

Special  Case  stated  for  the  opinion  of  the  Court  by  an 
arbitrator  under  52  &  53  Yict.  e.  49. 

The  following  statement  is  taken  from  the  special  case : — 

The  Eichmond  Gas  Company  are  incorporated  by  Acts  of 
Parliament,  and  are  thereby  authorized  to  supply  gas  within 
certain  limits,  which  include  the  parish  of  Eichmond,  in  the 
county  of  Surrey.  The  Acts  enabling  the  company  are  the 
Eichmond  Gas  Act,  1867  (30  &  31  Vict.  c.  c),  and  the  Eichmond 
Gas  Act,  1881  (44  &  45  Yict.  c.  xxxv.).  The  latter  incorporates 
the  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  15),  and  the 
Gasworks  Clauses  Act,  1871  (34  &  35  Yict.  c.  41). 

By  s.  48  of  the  Eichmond  Gas  Act,  1867,  it  is  provided  (inter 
alia)  that  "  the  company  shall  and  they  are  hereby  required  from 
time  to  time,  and  at  such  times  as  they  may  be  called  upon  so  to 
do  by  the  vestry  of  the  parish  of  Eichmond,  or  other  the  persons 
charged  with  the  lighting  of  any  street  or  place  within  the 
parish  of  Eichmond,  supply  gas  to  all  public  lamps  or  burners 
adjoining  to  or  within  seventy  yards  of  any  of  the  mains  of  the 
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company,  and  that  may  be  required  and  provided  for  lighting  1892 

any  street  or  place  within  the  said  parish  upon  such  terms  and 

during  such  hour  as  shall  from  time  to  time  be  settled  between 

the  company  and  the  vestry  or  other  the  persons  aforesaid."  pant  and 

Mayor  &c. 

By  s.  24  of  the  Gasworks  Clauses  Act,  1871,  it  is  provided  of  Borough' 
(inter  alia)  that  "  The  undertakers  shall  supply  gas  to  any  public  ^^(s^rkey>^ 
lamps  within  the  distance  of  fifty  yards  from  any  of  the  mains  of 
the  undertakers  in  such  quantities  as  the  local  authority  of 
each  district,  or  the  trustees  of  any  turnpike  road,  or  any  high- 
way board  within  the  limits  of  the  special  Act,  may  from  time 
to  time  require  to  be  supplied,  and  the  price  to  be  charged  by 
the  undertakers  and  to  be  paid  to  them  for  all  gas  so  supplied 
shall  be  settled  by  agreement  between  the  local  authorities  and 
the  undertakers." 

By  s.  86  it  is  provided  (inter  alia)  that  "  Whenever  the  under- 
takers neglect  or  refuse  to  supply  gas  as  by  this  Act  required  to 
all  or  any  of  the  public  lamps  in  accordance  with  the  provisions 
of  this  Act,  they  shall  be  liable  to  a  penalty  not  exceeding  40s. 
for  each  default." 

By  s.  25  of  the  Eichmond  Gas  Act,  1881,  it  is  provided  that 
"  The  charge  for  supplying  gas  to  the  public  lamps  in  the  parish 
of  Kichmond,  including  the  providing  and  use  of  such  lamps  and 
all  proper  lamp-posts,  lamp-irons,  burners,  and  fittings  connected 
therewith ;  also  the  renewing  and  maintaining  the  same,  and 
the  lighting,  cleaning,  and  extinguishing  the  lamps,  shall  on  and 
from  the  30th  day  of  June,  1881,  be  4/.  5s.  per  lamp  per  annum, 
subject  to  an  increase  or  reduction  of  5s.  per  lamp  per  annum  for 
every  increase  or  reduction  of  od.  per  1000  cubic  feet  to  the 
ordinary  consumer  within  the  said  parish.  The  said  lamps  to 
be  lighted  from  sunset  to  sunrise,  and  the  burners  used  therein 
to  consume  not  less  than  five  cubic  feet  of  gas  per  hour." 

From  October  1,  1890,  to  March  31,  1891,  the  gas  company, 
in  pursuance  of  this  section,  but  subject  as  hereinafter  stated, 
supplied  gas  to  the  parish  of  Kichmond.  The  duty  of  providing 
for  the  public  lighting  of  the  parish  was,  until  June  30,  1890, 
vested  in  the  vestry  of  the  parish  as  the  urban  sanitary  authority. 
On  that  day  the  mayor,  aldermen,  and  burgesses  of  Kichmond 
were  incorporated  by  royal  charter,  and  all  rights,  interests, 
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^^^^  powers,  duties,  property,  obligations,  and  liabilities  whatsoever  of 

^  In  be  the  vestry  as  such  urban  sanitary  authority,  were  transferred  to 

Gas  Com-         mayor,  aldermen,  and  burgesses,  acting  by  their  council,  as 

mIyIr  ^&c.,        sanitary  authority  of  the  borough  of  Eichmond. 

OF  BoKouci  During  the  months  of  December,  1890,  and  January,  1891,  it 
OP  Eichmond  «  f   ,  .  . 

(Surrey),   frequently  happened  that  many  of  the  public  lamps  in  the  parish 

of  Eichmond  were  not  kept  lighted  by  the  company  from  sunset 
to  sunrise,  and  that  many  others  were  supplied  with  and  con- 
sumed less  than  five  cubic  feet  of  gas  per  hour.  For  the  pur- 
poses of  the  case  it  was  admitted  that  the  cause  of  the  matters 
mentioned  in  the  last  paragraph  was  that  by  reason  of  the  frost 
which  occurred  in  the  said  months  of  December  and  January  the 
aqueous  vapour  unavoidably  present  in  the  gas  was  frozen  in  the 
pipes,  and  that  naphthaline  crystals  were  deposited  therein,  and 
that  by  the  ice  and  crystals  so  formed  the  pipes  were  on  several 
occasions  stopped  up  and  the  passage  of  the  gas  to  the  burners 
prevented.  It  was  also  admitted  that  some  of  the  frosts  which 
occurred  in  the  said  months  were  of  exceptional  duration  and 
severity,  and  that  the  company  made  special  efforts  to  overcome 
the  above-mentioned  obstruction,  and  during  the  continuance 
of  the  frost  employed  extra  labour  and  spent  large  sums  of  money 
in  such  efforts. 

The  company  contended  that  they  were  entitled  to  be  paid  in 
respect  of  all  the  public  lamps  the  full  price  provided  by  s.  25 
of  the  Eichmond  Glas  Act,  1881,  without  any  deduction  in  re- 
spect of  the  deficiency  of  supply,  and  without  having  to  make  or 
allow  to  the  corporation  of  Eichmond  any  payment,  whether  by 
way  of  damages  or  otherwise,  in  respect  of  the  same ;  and  they 
further  contended  that  the  only  remedy  of  the  corporation,  if 
any,  was  to  sue  for  penalties  under  s.  36  of  the  Gasworks  Clauses 
Act,  1871.  The  corporation,  on  the  other  hand,  contended  that 
in  cases  where  there  had  been  such  a  deficiency  of  supply, 
whether  due  to  the  causes  stated  or  otherwise,  the  company 
were  not  entitled  to  recover  the  full  statutory  charge,  but  could 
only  recover  such  sum  as  might  be  fair,  having  regard  to  the  gas 
actually  provided. 

The  question  for  the  Court  was  which  of  these  contentions  was 
well  founded  in  law. 
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A.  J.  Bam,  for  the  gas  company.    When  a  statutory  duty  is  1892 


The  statute  did  not  make  them  insurers  of  the  lighting  of  Rich-  of  Borough 
mond.    The  proper  and  only  method  of  proceeding  against  them  ^^(^urrey)'^ 
for  any  breach  of  their  statutory  duty  is  by  suing  them  for 
penalties  under  s.  36  of  the  Gasworks  Clauses  Act,  1871 :  Atkin- 
son V.  Newcastle  Waterworks  Co.  (2)  ;  Vallance  v.  Falle.  (3) 

C.  A,  Bussell,  for  the  corporation  of  Eichmond.  The  point  of 
the  case  is  not  whether  the  company  are  liable  for  damages  for 
the  breach  of  the  statutory  duty,  but  whether  the  corporation  are 
bound  to  pay  for  what  they  have  never  had.  In  consequence  of 
the  pipes  being  blocked  with  ice,  the  gas  never  got  outside  the 
property  of  the  company,  and  was  not  consumed  at  all.  The 
company  cannot  therefore  claim  payment  for  what  they  have  not 
supplied.  It  is  true  that  they  might  not  be  liable  for  penalties 
since  they  have  not  neglected  or  refused  to  supply  the  gas ;  but 
since  during  two  months  the  gas  was  not  consumed,  they  cannot 
charge  ^for  it,  and  a  deduction  ought  to  be  made  from  their 
charges  in  respect  of  those  two  months.  It  must  be  treated  as  a 
case  of  contract  in  which  the  legislature  has  made  the  bargain 
for  the  parties. 

Mathew,  J.  In  this  case  our  judgment  must  be  for  the  gas 
company.  The  question  raised  by  the  case  is  whether  the  com- 
pany must  submit  to  reduction  in  the  statutory  price  charged  for 
the  gas  in  respect  of  a  deficient  supply  during  the  months  of 
December,  1890,  and  January,  1891.  We  do  not  derive  much 
aid  in  answering  this  question  from  cases  arising  on  contracts. 
By  certain  Acts  of  Parliament  the  Richmond  Gas  Company  were 
required  to  supply  gas  to  the  parish  of  Richmond,  and  to  pro- 
vide all  lamp-posts,  lamp-irons,  burners,  and  fittings,  and  to 
renew  and  maintain  the  same.  The  investment  by  the  company 
of  a  large  sum  of  money  was  therefore  required,  and  the  gas 
company  were  constituted  on  the  terms  contained  in  the  Acts  of 


(L)  2  App.  Cas.  743. 


(2)  2  Ex.  D.  441. 


(3)  10  Q.  B.  D.  109. 
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Mathew,  J. 


In  re      plyiiig  g^s  to  the  public  lamps,  including  the  providing  and  use 
Guf  CoM^   of  such  lamps  and  their  fittings,  and  their  renewal  and  main- 
Mayor^&c  ligMng,  cleaning,  and  extinguishing,  should  be  4Z.  5s. 

OP  Borough  per  lamp  per  annum.  The  Act  incorporated  a  very  important 
^^(SuRREY)!^  clause,  namely,  s.  36  of  the  Gasworks  Clauses  Act,  1871 : 
"  Whenever  the  undertakers  neglect  or  refuse  to  supply  gas  as 
by  this  Act  required  to  all  or  any  of  the  public  lamps  in  accord- 
ance with  the  provisions  of  this  Act,  they  shall  be  liable  to  a 
penalty  not  exceeding  40s.  for  each  default."  The  essence  of  the 
offence  created  by  that  section  is  the  neglect  or  refusal  to  supply 
gas.  In  the  present  case  what  occurred  was  that  during  the  two 
months  in  question  the  weather  was  so  severe  that  the  pipes 
became  blocked  with  ice,  and  it  became  impossible  to  convey 
the  gas  to  the  lamps  through  the  ordinary  channel  of  the  gas- 
pipes.  It  is  admitted  that  the  frosts  during  those  ijaonths  were 
of  exceptional  duration  and  severity.  It  is  also  admitted  that 
the  company  made  special  efforts  to  overcome  the  obstruction, 
and  during  the  continuance  of  the  frost  employed  extra  labour 
and  spent  large  sums  of  money  for  that  purpose.  The  company, 
in  fact,  did  all  that  they  could  do,  and  there  was  no  such 
neglect  or  refusal  on  their  part  to  supply  gas  as  would  justify 
the  imposition  of  a  penalty.  Are  they,  therefore,  entitled  to  be 
paid  the  lump  sum  fixed  by  the  statute  ?  Mr.  Kussell  contends 
that  this  was  a  contract  by  which  the  gas  company  were  bound  to 
supply  light  to  the  lamps,  and  that  because  no  light  was  supplied, 
the  company  are  not  entitled  to  their  money.  In  other  words,  he 
says  that  the  statute  is  to  be  construed  as  imposing  an  obligation 
on  the  company  to  insure  the  lighting  of  all  the  lamps  in  Rich- 
mond. Sect.  25  of  the  Act  of  1881  no  doubt  provides  that  the 
lamps  should  be  lighted  from  sunset  to  sunrise ;  but  to  say  that, 
if  from .  any  cause  over  which  the  company  had  no  control  the 
lamps  were  put  out,  the  company  would  not  be  entitled  to  their 
money,  would  be  a  most  unreasonable  construction  of  the  section. 
In  my  opinion,  full  effect  can  only  be  given  to  the  section  by 
treating  the  4Z.  5s.  per  lamp  per  annum  as  a  lump  sum  to  be 
paid  by  the  corporation,  which  cannot  be  apportioned  or  divided ; 
and  therefore  I  think  that  it  is  no  answer  to  the  claim  of  the 
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company  to  say  that  from  a  cause  admittedly  inevitable  the  1892 

lamps  were  not  alight  during  the  whole  period.  ii^  be 

Richmond 

Bruce,  J.    I  am  of  the  same  opinion.    I  admit  that  at  first  it   pany  and 

seemed  to  me  unreasonable  that  the  corporation  should  have  to  ot^boeough 

pay  4:1.  5s.  in  respect  of  lamps  from  which  they  had  not  had  the  Eichmond 

n      t  11  (Surrey). 

full  benefit ;  but  on  consideration  it  seems  to  me  clear  that  this 

is  a  statutory  obligation  imposed  on  the  corporation.  The  com- 
pany are  bound  to  provide  gas,  and  also  lamps  and  their  fittings. 
If  they  neglect  or  refuse  to  supply  gas,  they  are  liable  to  penal- 
ties. On  the  other  hand,  the  corporation  are  obliged  to  pay  to 
them  the  sum  of  41,  5s.  per  annum  in  respect  of  each  public 
lamp.  That  is  a  statutory  obligation  which  they  must  discharge. 
It  has  been  suggested  that  this  sum  ought  to  be  apportioned 
where  the  gas  company  have  failed  to  supply  gas  for  part  of  the 
year.  I  cannot  find  any  provision  for  such  apportionment,  and 
it  would  obviously  be  unreasonable  in  the  highest  degree  to  say 
that  because  the  company  were  prevented,  at  the  most  for  two 
months,  from  supplying  gas  to  the  lamps  in  question,  nothing 
should  be  paid  to  them  in  respect  of  the  supply  of  gas  to  those 
lamps  for  the  whole  year.  I  agree,  therefore,  that  we  must 
answer  this  question  in  favour  of  the  gas  company,  and  the  case 
will  be  remitted  to  the  arbitrator  with  this  expression  of  our 
opinion. 

Case  remitted  to  arhitrator. 

Solicitors  for  the  gas  company :  Trollope  &  Winckworth,  for 
Sinith  dt  Burrell,  Biclimond. 
Solicitor  for  the  corporation  of  Richmond :  F.  B,  Senior, 

A.  P.  P.  K. 
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HASTINGS,  LIMITED  v.  PEARSON. 


Factor — Person  Employed  to  Sell  on  Commission — Goods  Pledged  with  Pawn- 
hroTcer—  Validity  of  Pledge— Factors  Act,  1889  (52  &  53  Vict.  c.  45),  ss.  1, 2. 
The  plaintiffs,  a  firm  of  jewellers,  employed  B.  at  a  small  salary  to  sell  goods 
for  them,  retail,  on  commission.  He,  however,  without  authority  from  them, 
pawned  the  goods  with  the  defendant,  who  was  a  pawnbroker,  and  who  re- 
ceived the  goods  in  good  faith  and  in  the  ordinary  course  of  his  business.  In 
an  action  by  the  plaintiffs  to  recover  the  goods  from  the  defendant : — 

Held,  that  B.  was  not  a  mercantile  agent  within  the  meaning  of  the  Factors 
Act,  1889  (52  &  53  Vict.  c.  45),  and,  therefore,  that  s.  2  of  that  Act  afforded  the 
defendant  no  protection. 

Appeal  by  the  plaintiffs  from  the  decision  of  the  judge  of  the 
Lambeth  County  Court. 

The  plaintiffs  were  a  company  carrying  on  business  as  jewellers, 
and  it  appeared  that  in  July,  1891,  they  employed  a  man  named 
Brooke,  at  a  salary  of  30s.  per  week  and  5  per  cent,  commission  on 
cash  collected,  to  sell  goods  for  them  at  private  houses.  This 
commission  was  afterwards  increased  and  the  salary  reduced. 
He  was  entrusted  from  time  to  time  with  goods  to  sell,  and  the 
evidence  shewed  that  it  was  his  duty  to  account  weekly  for  such 
goods  to  the  plaintiffs,  and  that  he  had  no  authority  to  pawn 
them.  He,  however,  pawned  a  number  of  these  goods  with  the 
defendant  for  his  own  benefit.  The  defendant  took  the  goods  in 
the  ordinary  course  of  business  and  in  the  bona  fide  belief  that 
they  were  Brooke's  own  property.  The  plaintiffs  sued  the  de- 
fendant in  detinue  to  recover  the  goods,  but  the  county  court 
judge  held  that  Brooke  was  a  mercantile  agent  within  the 
meaning  of  the  Factors  Act,  1889,  and,  therefore,  that  the 
defendant,  having  taken  the  goods  in  good  faith  and  without 
notice  that  Brooke  had  no  authority  to  pawn  them,  was  protected 
by  s.  2  of  that  Act  (1),  and  he  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

(1)  By  the  Factors  Act,  1889  other  disposition  of  the  goods  made  by 
(52  &  53  Vict.  c.  45),  s.  2,  sub-s.  1 :  him  when  acting  in  the  ordinary  course 
"  Where  a  mercantile  agent  is,  with  of  business  of  a  mercantile  agent, 
the  consent  of  the  owner,  in  posses-  shall,  subject  to  the  provisions  of  this 
sion  of  goods  or  of  the  documents  of  Act,  be  as  valid  as  if  he  were  expressly 
title  to  goods,  any  sale,  pledge,  or     authorized  by  the  owner  of  the  goods 
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Finlay,  Q.C.,  and  Cluer,  for  the  plaintiffs.    Brooke  was  not  a  1892 
mercantile  agent  within  the  meaning  of  the  Factors  Act,  1889.  hastin 
It  is  plain  from  the  definition  of  "  a  mercantile  agent  "  given  by  p^^p^g^ 
s.  1,  that  the  mercantile  agent  contemplated  by  the  legislature 
was  a  person  engaged  in  legitimate  business  as  a  mercantile 
agent  who,  in  the  customary  course  of  such  business  as  agent, 
had  to  sell  or  pledge  goods.  The  statute  was  intended  to  protect 
genuine  mercantile  transactions,  and  it  cannot  be  applied  to  such 
a  case  as  the  present,  - 

Tindal  Atkinson,  Q.G.,  and  C.  L.  Attenhorough,  for  the  defend- 
ant. The  definition  of  mercantile  agent  given  by  s.  1  of  the  Act 
is :  "A  mercantile  agent  having  in  the  customary  course  of  his 
business  as  such  agent  authority  either  to  sell  goods,  or  to  con- 
sign goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise 
money  on  the  security  of  goods."  In  this  case  Brooke  had  in 
the  customary  course  of  his  business  as  agent  authority  to  sell 
goods.  He  was,  therefore,  a  mercantile  agent  for  the  sale  of 
goods,  and,  under  s.  2,  sub-s.  1,  a  pledge  made  by  him,  although 
without  authority,  was  as  valid  as  if  it  had  been  expressly  autho- 
rized. 

[They  cited  Hey  man  v.  FleivJcer  (1) ;  She f par  d  v.  Unio7b  Bank 
of  London.  (2)  ] 

Mathew,  J.  In  my  opinion  this  appeal  must  be  allowed. 
The  contention  for  the  respondent  would  strike  out  from  s.  2  of 
the  Factors  Act,  1889,  the  important  and  material  words,  "  when 
acting  in  the  ordinary  course  of  business  of  a  mercantile  agent." 
The  facts  of  the  case  appear  to  be  as  follows :  A  man  was  em- 
ployed by  the  plaintiffs  to  take  small  articles  of  jewellery  to 
private  houses  to  sell.  Instead  of  selling  them  for  the  benefit  of 
his  employers  he  pledged  them  for  his  own  benefit,  and  then  an 
action  was  brought  to  recover  them  from,  the  pawnbroker  with 
whom  they  were  pledged. 

The  county  court  judge  held  that  the  pawnbroker  was 

to  raako  the  same  ;  provided  tliat  the  person  making  the  disposition  has  not 

person  taking  under  the  disposition  authority  to  make  the  same." 
acts  in  good  faith  and  has  not  at  the        (1)  13  C.  B.  (N.S.)  519. 
time  of  the  disposition  notice  that  the        (2)  7  11.  &  N.  661. 
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Hastings 
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Peakson. 
Matliew,  J. 


protected  by  tlie  Factors  Act,  1889.    By  s.  2  of  that  Act :  "  Where 
a  mercantile  agent  is  with  the  consent  of  the  owner  in  possession 
of  goods,  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition  of  the  goods  made  by  him  when  acting  in 
the  ordinary  course  of  business  of  a  mercantile  agent  shall,  sub- 
ject to  the  provisions  of  this  Act,  be  as  valid  as  if  he  were  ex- 
pressly authorized  by  the  owner  of  the  goods  to  make  the  same." 
By  s.  1,  sub-s.  1,  the  expression  "  mercantile  agent  "  shall  mean 
a  mercantile  agent  having  in  the  customary  course  of  his  business 
as  such  agent  authority  either  to  sell  goods  or  to  consign  goods 
for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the 
security  of  goods."    It  is  plain,  therefore,  that  the  Act  applies 
only  to  persons  of  the  class  ordinarily  carrying  on  the  business 
of  mercantile  agents,  and  that  it  has  no  reference  to  a  man  in 
such  a  position  as  Brooke  was.    There  is  no  such  business  as 
that  of  an  agent  to  pledge  with  pawnbrokers  small  articles  of 
jewellery  for  the  purpose  of  raising  money  for  the  employer  of 
the  agent.    The  Factors  Act,  therefore,  does  not  apply  to  him 
at  all,  and  this  appeal  must  be  allowed.    Judgment  will  be 
entered  for  the  plaintiff  for  a  nominal  sum,  to  be  reduced  to  one 
shilling  if  the  articles  in  question  are  given  up. 


Bkuce,  J.    I  am  of  the  same  opinion. 


Appeal  allowed. 


Solicitor  for  plaintiffs :  E.  E.  Tudor. 
Solicitor  for  defendant :  John  AttenlorougJi. 


A.  P.  P.  K. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


65 


[IN  THE  COUKT  OF  APPEAL.]  ,  C.  A. 

KIMBEE  V.  THE  PEESS  ASSOCIATION,  LIMITED.  ^^^2 

Oct.  26. 

Defamation — Lihel — Privilege — Report  of  Judicial  Proceedings — Ex  parte   

Application  to  Magistrates  for  Summons. 

The  publication,  without  malice,  of  a  fair  and  accurate  report  of  proceedings 
in  open  Court,  before  magistrates,  upon  an  ex  parte  application  for  tbe  issue  of 
a  summons  for  perjury,  is  privileged. 

Motion  to  enter  judgment  for  the  plaintiff,  or  for  a  new  trial, 
by  way  of  appeal  from  the  decision  of  Hawkins,  J. 

The  action  was  brought  to  recover  damages  for  an  alleged 
libel  contained  in  a  report  of  certain  proceedings  before  three 
justices  at  the  Guildhall,  Canterbury,  which  report  was  sent  by 
the  defendants  to  the  editors  of  several  London  newspapers,  and 
published  in  those  newspapers.    The  report  was  as  follows : — 

"Alleged  Perjury  by  a  Solicitor. — Mr.  W.  M.  Thompson, 
barrister,  applied  at  the  Guildhall,  Canterbury,  to-day  for  a 
summons  against  Edmund  Kimber,  solicitor,  of  &c.,  for  perjury 
alleged  to  have  been  committed  in  the  Canterbury  Bankruptcy 
Court  in  connection  with  some  bankruptcy  proceedings.  The 
Bench  acceded  to  the  application." 

The  defendants  admitted  the  publication  of  the  report,  and 
pleaded  (inter  alia)  that  the  words  complained  of  were  a  fair  and 
accurate  report  of  a  judicial  proceeding,  and  were  published  by 
the  defendants,  bona  fide,  for  the  information  of  the  public, 
without  any  malice  towards  the  plaintiff,  and  were  therefore 
privileged. 

At  the  trial  before  Hawkins,  J.,  and  a  special  jury,  the  clerk 
to  the  justices  was  called  by  the  plaintiff  to  prove  what  took 
place  at  the  hearing  of  the  application  for  the  issue  of  the 
summons  for  perjury,  and  it  appeared  from  his  evidence  that  the 
application  was  made  on  behalf  of  one  Hasker ;  that  it  was  made 
by  counsel,  ex  parte,  and  without  any  evidence  being  given 
on  oath ;  that  the  three  justices  who  constituted  the  Court 
were  called  together  by  their  clerk  for  the  purpose  of  hearing 
the  application  ;  that  they  sat  in  the  council  chamber  of  the 
Vol.  L  181' 3.  F  2 
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a  A.  Guildhall,  where  it  was  their  custom  to  transact  their  business  ; 

1892  that  no  order  to  exclude  the  public  was  made ;  that  a  reporter, 

Xtmbttr  who  was  said  to  have  furnished  the  defendants  with  the  report, 

_   ^  was  present,  and  that  what  was  stated  in  the  report  did  in  fact 

J.  HE  xKESS 

Association,  take  place. 

The  justices  granted  a  summons  for  perjury  against  the  plain- 
tiff, but  dismissed  it  on  the  hearing. 

At  the  close  of  the  plaintiff's  case  the  defendants  offered  no  evi- 
dence, and  the  defendants'  counsel  submitted  that  upon  the  facts 
already  proved  the  report  was  privileged,  being  a  fair  and  accurate 
report  of  judicial  proceedings  before  a  competent  tribunal  acting 
judicially,  and  that  there  was  no  case  to  go  to  the  jury.  The 
plaintiff's  counsel  contended  that  the  privilege  did  not  attach, 
because  the  proceedings  before  the  justices  did  not  take  place  in 
open  Court,  and  that  there  was  evidence,  which  ought  to  have 
been  left  to  the  jury,  that  the  report  was  unfair,  inasmuch  as  it 
omitted  to  state  the  name  of  the  applicant  for  the  summons,  or 
to  state  the  name  of  the  bankrupt  in  the  bankruptcy  proceedings 
referred  to,  so  that  persons  reading  it  might  suppose  that  the 
plaintiff  himself  was  the  bankrupt  (which  was  not  the  case). 

Hawkins,  J.,  ruled  that  the  report  was  privileged,  declined  to 
leave  the  question  of  unfairness  to  the  jury,  and  directed  a 
verdict  for  the  defendants,  and  gave  judgment  for  them.  The 
plaintiff  appealed. 

Candy,  Q.C.,  and  J,  E.  Fox,  (Alan  Macpherson,  with  them),  for 
the  plaintiff.  The  defendants  do  not  claim  privilege  under  the 
Law  of  Libel  Amendment  Act,  1888  (51  &  52  Yict.  c.  64),  as 
proprietors  or  publishers  of  a  newspaper.  They  are  in  the  same 
position  as  any  member  of  the  public  who  had  been  present 
during  the  proceedings  before  the  justices,  and  had  published  a 
report  defamatory  of  the  plaintiff.  Under  such  circumstances 
the  right  to  publish  depends  upon  the  right  to  be  present  as  one 
of  the  public.  The  public  had  no  right  to  be  present  at  the 
hearing  of  the  application  for  a  summons  in  this  case.  Sect.^^lO 
of  11  &  12  Yict.  c.  42,  enacts  that  the  room  or  building  in  which 
justices  shall  take  examinations  of  witnesses  on  the  hearing 
of  a  summons  for  an  indictable  offence  "  shall  not  be  deemed  an 
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open  Court  for  that  purpose,"  and  the  section  proceeds  to  give  C.  A. 
the  justices  a  discretion  to  exclude  the  public.  A  fortiori  the  1892 
public  have  no  right  to  be  present  on  an  ex  parte  application  for  kimbes 
the  issue  of  a  summons.  The  legislature  has  clearly  recognized  r^HE  Press 
that  no  public  right  to  be  present  ought  to  exist  where  the  Association. 
proceedings  before  the  justices  are  only  preliminary.  This  is 
shewn  by  contrasting  the  provisions  of  s.  12  of  11  &  12  Vict.  c.  43, 
which  enacts  that,  on  the  hearing  of  complaints  and  informations 
which  can  be  dealt  with  summarily,  i.e.  where  there  is  a  final 
decision  of  the  matter  before  the  justices,  the  room  or  place  in 
which  they  sit  "shall  be  deemed  an  open  and  public  Court, 
to  which  the  public  generally  may  have  access."  There  was 
no  final  decision  in  any  technical  sense  in  the  proceedings  on 
the  application  for  a  summons  for  perjury.  The  application, 
being  made  ex  parte,  need  not  result  in  any  final  decision.  The 
decision  in  Lewis  v.  Levy  (1),  which  may  be  relied  on  for  the 
defendants,  does  not  bind  this  Court ;  and,  further,  the  case  is 
distinguishable  because  the  proceedings  were  on  the  hearing  of  a 
summons  and  must  necessarily  result  in  a  final  decision.  Nor  is 
Curry  v.  Walter  (2)  binding  upon  this  Court,  and  it  may  be 
observed  that  the  proceedings  were  unquestionably  in  an  open 
Court.  In  Usill  v.  Hales  (3)  Lord  Coleridge,  C.J.,  considered  he 
was  bound  by  Leivis  v.  Levy  (1) ;  otherwise,  it  appears  from  the 
expressions  he  used  in  his  judgment,  he  would  have  held  that 
the  publication  of  a  report  of  proceedings,  upon  an  ex  parte 
application  for  the  issue  of  a  summons  under  the  Master  and 
Workman's  Act,  was  not  privileged. 

Next,  assuming  the  proceedings  here  were  in  open  Court,  and 
the  publication  of  the  report  was  prima  facie  privileged  as  being 
a  report  of  judicial  proceedings,  the  learned  judge  ought  to  have 
left  to  the  jury  the  question  whether  the  report  was  fair  and 
accurate.  The  onus  is  on  the  defendant  to  justify  the  publication 
of  defamatory  matter,  and  he  must  prove  all  the  circumstances 
necessary  to  establish  his  justification :  Stevens  v.  Sampson  (4), 
judgment  of  Brett,  L.J.,  at  p.  56.  It  was,  therefore,  for  the  de- 
fendants to  prove  that  the  report  was  a  fair  and  accurate  account 

(1)  E.  B.  &  E.  537.  (3)  3  C.  P.  D.  319. 

(2)  1  B.  &  P.  525.  (4)  5  Ex.  D.  53. 

F  2  2 
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C.  A.      of  what  took  place.    It  did  not  profess  to  be  a  verbatim  report, 
1892       and  there  was  some  evidence  of  unfairness  for  the  jury  in  view 
KiMBEE     of  the  omissions  complained  of  at  the  trial.    In  Milissich  v. 
The  Peess  Lloyds  (1),  Brett,  L.J.,  said  that,  when  it  was  not  absolutely  cer- 
AssociATioN.  tain  that  what  was  omitted  could  not  affect  the  mind  of  a  reason- 
able man,  then  it  was  for  the  jury  to  say  whether  it  could  or  not. 
It  is  submitted  that  the  omissions  in  the  present  case  were  such 
as  might  affect  the  mind  of  a  reasonable  man,  and  the  question 
should  have  been  left  to  the  jury. 

Blahe  Odgers,  (Murphy,  Q,C.,  with  him),  for  the  defendants.  As 
to  the  question  whether  the  case  ought  to  have  been  left  to  the 
jury,  the  omissions  complained  of  were  immaterial.  It  was  ad- 
mitted that  everything  stated  in  the  report  was  true ;  no  evidence 
was  given  to  lead  the  jury  to  suppose  that,  if  the  name  of  the 
applicant  for  a  summons  had  been  stated,  it  could  have  made 
any  difference  in  the  mind  of  any  reasonable  man  who  read  the 
report,  and  no  reasonable  man  reading  the  report  would  suppose 
that  the  bankruptcy  proceedings  mentioned  in  it  were  proceed- 
ings in  the  bankruptcy  of  the  plaintiff  himself.  It  is  submitted 
that  the  privilege  arises  as  soon  as  it  appears  that  the  report  is 
a  report  of  judicial  proceedings  in  open  Court.  The  onus  then 
lies  upon  the  plaintiff  of  shewing  that  it  is  not  a  fair  and  accurate 
report;  but,  if  this  be  not  so,  the  defendants  were  entitled  to 
rely  upon  the  evidence  given  in  support  of  the  plaintiff's  case, 
and  upon  the  authority  of  the  Capital  and  Counties  Banh  v. 
Eenty  (2),  the  learned  judge  was  right  in  declining  to  leave  the 
case  to  the  jury. 
[He  was  stopped.] 

LoED  EsHER,  M.E.  I  am  of  opinion  that  this  appeal  must  be 
dismissed.  The  question  is  whether  what  the  defendants  did 
was  privileged  by  law.  The  rule  of  law  is  that,  where  there  are 
judicial  proceedings  before  a  properly  constituted  judicial  tri- 
bunal exercising  its  jurisdiction  in  open  Court,  then  the  publi- 
cation, without  malice,  of  a  fair  and  accurate  report  of  what 
takes  place  before  that  tribunal  is  privileged.    Under  certain 

(1)  46  L.  J.  (CP.)  404;  36  L.  T.K.  (2)  5  C.  P.  D.  514;  7  App.  Cas. 
(N.S.)  423.  ,  741. 
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circumstances  that  publication  may  be  very  hard  upon  the  person  0.  A. 
to  whom  it  is  made  to  apply,  but  public  policy  requires  that  i892 


some  hardship  should  be  suffered  by  individuals  rather  than  that  kimber 
judicial  proceedings  should  be  held  in  secret.  The  common  rp^^p^^^gg 
law,  on  the  ground  of  public  policy,  recognizes  that  there  may  Association. 
be  greater  danger  to  the  public  in  allowing  judicial  proceedings  Lord  Ester,  m.r. 
to  be  held  in  secret  than  in  suffering  persons  for  a  time  to  rest 
under  an  unfounded  charge  or  suggestion.  That  being  so,  does 
the  present  case  come  within  the  rule  which  I  have  stated  ?  An 
application  was  made  to  the  magistrates  for  the  issue  of  a  sum- 
mons, against  the  person  who  is  now  plaintiff  in  the  action,  on  a 
charge  of  perjury.  Now  the  magistrates  undoubtedly  had  juris- 
diction to  entertain  such  an  application.  They  were  undoubtedly 
a  properly  constituted  tribunal  having  jurisdiction  to  consider 
and  determine  whether  or  not  the  summons  should  be  issued. 
The  issue  of  the  summons  was,  therefore,  a  judicial  proceeding, 
and  the  consideration  of  whether  or  not  it  should  be  issued  was 
a  judicial  proceeding,  and  a  judicial  proceeding  by  a  properly 
constituted  tribunal.  So  far,  therefore,  the  case  is  brought 
within  the  rule.  It  was  said,  however,  that,  although  this  was  a 
judicial  proceeding  before  a  properly  constituted  tribunal,  having 
jurisdiction,  and  acting  judicially,  it  was  not  a  judicial  proceed- 
ing held  in  open  Court.  The  statute  11  &  12  Yict.  c.  42,  was 
relied  on,  and  it  was  said  that  s.  19  enacts  that,  when  magistrates 
are  dealing  with  such  a  matter  as  this,  they  are  not  sitting  in 
open  Court.  But,  first  of  all,  s.  19  does  not  apply  at  all  to  an 
application  for  the  issue  of  a  summons,  and,  therefore,  cannot 
be  relied  on.  It  was  said  that  at  a  later  part  of  the  proceedings 
when  the  summons  had  been  issued  and  was  before  the  Court 
for  hearing,  s.  1 9  provided  that  the  Court  or  room  in  which  the 
magistrates  sat  should  not  "  be  deemed  to  be  an  open  Court," 
and  that  it  would  be  ridiculous  if  the  Court  or  room  were  to  be 
deemed  an  open  Court  when  the  application  for  the  issue  of  the 
summons  was  heard.  I  cannot  see  that.  JSTor  can  I  agree  with 
the  meaning  sought  to  be  given  to  the  section.  All  that  it  says 
is  that  "  the  room  or  building  in  which  such  justice  or  justices 
shall  take  such  examinations  and  statement  as  aforesaid  shall 
not  be  deemed  to  be  an  open  Court  for  that  purpose;  and  it 
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C.  A.      shall  be  lawful  for  such  justice  or  justices,  in  his  or  their  discre- 
1892       tion,"  to  order  the  Court  to  be  closed  to  the  public.  Having 
KiMBER     regard  to  the  fair  meaning  of  the  enactment  it  is  obvious  from 
The  Peess        second  part  that  the  justices  have  a  discretion  whether  they 
Association,  will  allow  the  public  to  be  in  the  Court  or  not.    They  may,  or 
LordEsher.M.R.  they  may  not,  abstain  from  preventing  the  public  from  remain- 
ing there.    The  only  meaning  of  the  section  is  that  the  Court  is 
not  to  be  deemed  to  be  an  open  Court  if  the  justices  exercise 
their  discretion  by  ordering  it  to  be  closed  to  the  public ;  but,  if 
it  is  not  so  closed  by  the  order  of  the  justices,  then  it  is  an  open 
Court.    As  I  have  already  said,  s.  19  has  no  application  to  the 
case  of  an  application  for  the  issue  of  a  summons.    You  have, 
therefore,  only  to  consider  the  first  section  of  the  statute  which 
provides  that  "  in  all  cases  it  shall  be  lawful  for  such  justice  or 
justices  to  whom  such  charge  or  complaint  shall  be  preferred,  if 
they  or  he  shall  so  think  fit,  instead  of  issuing  in  the  first  in- 
stance his  or  their  warrant  to  apprehend  the  person  so  charged 
or  complained  against,  to  issue^^his  or  their  summons  directed  to 
such  person,  requiring  him  to  appear  before  the  said  justice  or 
justices,  &c."    Therefore,  under  that  section,  the  justices  are 
acting  judicially  in  a  judicial  proceeding  in  considering  the 
application  for  the  issue  of  a  summons,  and  by  the  law  of  Eng- 
land the  proceeding  must  be  in  open  Court.    No  order  to  close 
the  Court  was  made  by  the  justices  in  the  present  case,  and  it  is 
clear  that  the  proceedings  were  in  open  Court. 

Next,  it  is  said  that,  though  the  proceedings  were  judicial 
proceedings  in  open  Court,  no  account,  however  true,  of  what 
took  place  can  be  published  until  the  justices  have  given  a  final 
decision.  Having  regard  to  the  cases,  that  is  not  the  correct  way 
of  stating  the  rule,  because  it  has  been  held  that  where  there 
are  proceedings  before  justices  which  may  in  the  result  arrive  at 
a  final  decision,  a  true  and  fair  account  of  those  proceedings 
published  without  malice  is  privileged,  although  it  be  published 
before  the  final  decision  is  arrived  at.  That,  I  think,  is  the 
effect  of  the  judgment  in  Leivis  v.  Levy.  (1)  In  the  subsequent 
case  of  Usill  v.  Eales  (2)  it  would  seem  that  Lord  Coleridge,  C.  J., 
had  it  not  been  for  the  decision  in  Lewis  v.  Levy  (1),  would  have 
(1)  E.  B.  &  E.  537.  (2)  3  C.  P.  D.  319. 
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held  that  there  must  he  a  final  decision  before  the  publication  of  C.  A. 
a  report  of  the  proceedings  could  be  privileged,  but  when  he  1892 
€ame  to  examine  the  series  of  decisions  on  the  subject  he  arrived  Kimber 
at  the  conclusion  that  some  of  the  earlier  cases  had  really  been  the  Peess 
overruled  in  later  days,  and  acting  upon  the  principles  laid  down  : Association. 
in  Currij  v.  Walter  (1)  and  Lewis  v.  Levy  (2),  he  held  that  a  fair  Lord  Esiier,  m.r. 
and  correct  report  of  proceedings  on  an  ex  parte  application  to  a 
magistrate  for  the  issue  of  a  summons  under  the  Master  and 
Workman's  Act  was  privileged.  Lopes,  J.,  though  he  treated 
the  opinion  of  the  Lord  Chief  Justice  with  tenderness,  came,  I 
think,  to  the  conclusion  that  the  privilege  applies  to  a  fair  and 
correct  account  of  proceedings  published  before  the  final  decision 
is  arrived  at,  if  in  the  end  there  must  be  a  final  decision.  I 
think  it  must  be  so.  If  it  were  not,  the  ridiculous  result  would 
follow  that,  where  the  trial  of  a  case  of  the  greatest  public 
interest  lasted  fifty  days,  no  report  could  be  published  until  the 
case  was  ended.  I  am,  therefore,  of  opinion  that  where  the 
proceedings  are  such  as  will  result  in  a  final  decision  being 
given,  a  fair  and  accurate  report,  made  bona  fide,  of  those  pro- 
ceedings is  privileged,  although  it  be  published  before  the  final 
decision  is  given.  That  being  so,  it  is  necessary  to  consider 
whether  the  proceedings  on  the  application  for  the  issue  of  a 
summons  in  the  present  case  were  proceedings  which  must  end 
in  a  final  decision.  Now,  if  the  magistrates  refused  to  allow  the 
summons  to  be  issued,  that  would  be  a  final  decision  of  the  matter. 
If  they  issued  the  summons  there  must  be  a  further  inquiry,  and 
the  matter  might  go  on  to  trial.  So  that,  at  one  stage  or  other 
of  the  proceedings,  there  must  be  a  final  decision  of  some  kind 
or  other.  I  therefore  think  that  the  proceedings  on  the  applica- 
tion for  the  issue  of  a  summons  were  proceedings  which  must 
result  in  finality  of  decision  at  one  time  or  other.  This  case, 
therefore,  is  brought  within  the  rule. 

Next,  was  the  privilege  made  out  in  other  respects  ?  For 
myself,  I  think  that  it  lies  upon  the  defendant,  who  claims 
privilege  in  respect  of  a  report  of  proceedings  in  a  Court  of 
justice,  to  shew  that  the  report  was  fair  and  accurate.  The 
burden  of  proof  lies  upon  him,  but  a  person  on  whom  the  burden 
(1)  1  B.  &  P.  525.  (2)  E.  B.  &  E.  537. 
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C.  A.      of  proof  lies  may  always,  in  order  to  discharge  himself  of  that 
1892       burden,  vouch  what  is  proved  for  him  by  his  opponent.  The 
KiMBER     question  in  the  present  case  is,  were  the  defendants  entitled  to 
The  Peess        ' — "  unnecessary  at  the  trial  to  substantiate  our  claim 

Association,  of  privilege,  because  it  was  substantiated  by  the  proof  given  in 
LordEsber.M.E.  the  case  made  by  the  plaintiff?  "  No  malice  on  the  part  of  the 
defendants  was  suggested.  Was  it  proved  at  the  trial  that  the 
report  was  fair  and  accurate  ?  Now,  the  plaintiff  called  a  witness 
who  stated  what  had  taken  place  before  the  magistrates.  Then 
the  alleged  libel  was  read  and  put  in.  It  is  beyond  question 
that  everything  stated  in  the  report  to  have  taken  place  before  the 
magistrates  did,  in  fact,  take  place ;  but  the  plaintiff's  counsel, 
though  he  admitted  that  the  report,  so  far  as  it  went,  was  an 
accurate  account  of  what  did  take  place,  contended  that  there 
were  two  material  omissions  which  would  entitle  the  jury  to  say 
that  the  report  was  not  fair  and  accurate.  First,  it  was  said  that 
the  name  of  the  applicant  for  the  issue  of  the  summons  was 
omitted.  But  there  was  no  evidence  to  shew  that  the  applicant 
was  a  peculiar  person,  or  that  he  was  different  from  any  ordinary 
applicant  for  a  summons.  No  evidence  was  given  of  want  of 
value  in  the  applicant,  and  the  judge  had  to  deal  with  the 
matter  on  that  footing.  He  thought  that,  under  the  circum- 
stances, no  sensible  man  could  say  that  the  omission  of  the 
applicant's  name  was  a  material  omission.  I  also  think  that  the 
omission  was  not  material,  and  that  no  sensible  man  could  be  of 
opinion  that  the  publication  of  the  applicant's  name  could  make 
any  difference.  Under  those  circumstances  the  judge  was  right 
in  refusing  to  leave  the  question  to  the  jury.  Next,  the  omission 
of  the  bankrupt's  name  was  relied  on.  It  was  said  that  anyone 
reading  the  report  might  come  to  the  conclusion  that  it  was  in 
proceedings  in  the  bankruptcy  of  the  plaintiff  himself  that  the 
alleged  perjury  was  committed.  The  learned  judge  thought, 
and  I  agree  with  him,  that  no  reasonable  man  could  come  to  that 
conclusion.  The  result  was  that  the  plaintiff  saved  the  defend- 
ant from  proving  that  the  report  was  fair  and  accurate,  and  relied 
on  two  omissions  which  were  palpably  immaterial — omissions 
which  could  not,  in  the  mind  of  a  reasonable  man,  render  the 
report  unfair.    I  think  that  the  learned  judge  was  justified  in 
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saying  that  it  was  proved  beyond  doubt  that  the  report  was  a      C.  A. 
fair  and  accurate  account  of  what  took  place,  and  he  was  justified  1892 
in  refusing  to  ask  the  jury  to  find  what  no  reasonable  man  could  kimber 
find.    I  am,  therefore,  of  opinion  that  the  report  was  privileged   the  Press 
as  a  fair  and  accurate  report  of  judicial  proceedings  in  open  Association 
Court.    I  think  that  this  appeal  should  be  dismissed. 

Lopes,  L.J.    I  agree  with  the  judgment  of  the  Master  of  the 
Rolls.    In  my  opinion  the  learned  judge  at  the  trial  was  right, 
and  this  appeal  ought  to  be  dismissed.  The  rule  of  law,  founded 
upon  principles  of  public  policy  and  convenience,  is  that  no 
action  for  libel  can  be  maintained  in  respect  of  a  report  of 
judicial  proceedings,  taken  before  persons  acting  judicially  in 
open  Court,  where  the  report  is  a  fair  and  accurate  report  of  those 
proceedings  and  published  without  malice.    I  think  that  those 
requirements  were  strictly  complied  with  in  the  present  case. 
Application  was  made  to  the  magistrates  in  the  ordinary  and 
proper  way  for  the  issue  of  a  summons  for  perjury  against  the 
present  appellant.    The  application  came  before  them  in  the 
ordinary  and  proper  way  in  a  place  where  they  usually  sat  for 
the  performance  of  their  duties  as  magistrates,  and  they  had  a 
discretion  to  grant  or  refuse  it.    It  was  argued  that  the  applica- 
tion was  not  heard  in  open  Court,  and  s.  19  of  Jervis'  Act  (11  &  12 
Vict.  c.  42)  was  relied  on  as  shewing  that  the  Court  for  that 
purpose  was  not  an  open  Court.    The  answers  to  that  contention 
are  :  first,  that  s.  19  does  not  apply  to  an  application  for  the 
issue  of  a  summons  or  warrant  at  all ;  and,  next,  the  effect  of  the 
section  is  only  to  give  the  magistrates  a  discretion  whether  they 
will,  or  will  not,  exclude  the  public.   In  the  absence  of  any  order 
to  exclude  the  public  the  Court  must  be  regarded  as  an  open 
Court.    I  am,  therefore,  of  opinion  that  the  objection  that  this 
was  a  report  of  proceedings  not  taken  in  open  Court  fails.    It  was 
next  urged  that  this  was  a  proceeding,  ex  parte,  and  therefore 
the  privilege  would  not  attach.    The  cases  of  Lewis  v.  Levi/  W 
and  Usill  v.  Hales  (2)  answer  that  contention,  and  I  am  of  opinion 
that  that  point  also  fails.    Then  it  was  said  that,  in  order  that 
the  privilege  should  attach,  there  must  be  a  final  decision  before 
(1)  E.  B.  &  E.  537.  (2)  3  C.  P.  D.  319. 
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C.  A.  a  report  of  such  proceedings  as  these  is  published.  Kow  there 
1892  may  be  some  expressions  in  TJsill  v.  Hales  (1)  which,  if  not  looked 
KiMBEE  at  carefully,  seem  to  favour  that  view.  But,  in  my  opinion,  if 
The  Press  proceedings  were  such  as  must  ultimately  lead  to  a  final 
Association,  decision  there  may  be  a  report  of  those  proceedings  which  is 
Lopes,  L.J.  privileged.  Take  the  case  of  proceedings  which  go  on  from  day 
to  day  lasting  for  a  long  period.  Can  it  be  said  that  no  report 
may  be  furnished  to  the  public  until  the  proceedings  are 
finished  ?  I  think  that  the  proceedings  here  were  such  as  must 
ultimately  result  in  a  final  determination.  Another  point  taken 
was  that,  assuming  the  proceedings  were  before  magistrates 
properly  constituted,  sitting  in  open  Court,  and  having  jurisdic- 
tion to  entertain  the  application,  the  question  should  have  been 
left  to  the  jury  whether  the  report  was  a  fair,  impartial,  and 
accurate  report  of  what  took  place.  I  agree  that  if  there  is  any 
evidence  of  unfairness,  it  ought  to  be  left  to  the  jury ;  but,  having 
regard  to  what  took  place  at  the  trial,  I  think  there  was  nothing 
which  the  judge  could  properly  leave  to  the  jury.  The  plain- 
tiff's counsel  was  asked  what  omissions  from  the  report  he  relied 
on  as  shewing  that  the  report  was  unfair.  He  said,  first,  that 
the  name  of  the  applicant  for  a  summons  was  omitted ;  and, 
secondly,  that  the  name  of  the  debtor  in  the  bankruptcy  pro- 
ceedings was  omitted.  These  two  omissions  were  all  he  had  to 
rely  upon,  and  all  that  he  could  prove.  It  is  clear,  to  my  mind, 
that  under  those  circumstances  the  judge  was  justified  in  saying 
that  it  was  impossible  for  the  plaintiff  to  make  out  that  the 
report  was  not  fair,  impartial,  and  accurate.  Acting,  therefore, 
upon  Capital  and  Counties  Bank  v.  Henti/  (2)  he  held  that  it  was 
impossible  for  the  jury  reasonably  to  find  that  the  report  was 
unfair,  and  he  rightly  held  that  it  was  privileged.  For  these 
reasons  I  think  that  this  appeal  fails. 

Kay,  L.J.  I  entirely  agree,  on  grounds  which,  as  the  points 
raised  are  of  importance,  I  would  rather  state  in  my  own  words. 
In  the  course  of  the  argument  the  plaintiff's  counsel  said,  and 
said  very  forcibly,  that  if  the  privilege  claimed  by  the  defend- 
ants in  this  case  existed,  it  might  happen  that  a  man's  character 
(1)  3  C.  P.  D.  319.  (2)  5  0.  P.  D.  514 ;  7  App.  Cas.  741. 
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might  be  destroyed  or  injured  by  ex  parte  proceedings  at  which  O.A. 
he  was  not  present,  of  which  he  had  no  knowledge,  supported  by  1892 
statements  not  made  on  oath,  but  made  by  counsel,  which  state-  kimbbu 
ments  the  person  whose  character  was  attacked  had  no  opportunity  p^j^gg 
of  denying.  In  the  present  case  the  application  for  the  issue  of  Association. 
a  summons  for  perjury  was  not  supported  by  any  sworn  testimony  Kay,  l.j. 
whatever.  Counsel  was  instructed  to  make  the  application,  and 
did  make  it.  Mr.  Kimber  was  not  present  when  it  was  made, 
and  did  not  know  of  the  proceedings.  If  the  privilege  which  is 
claimed  exists,  it  is  essential  for  the  safety  of  the  community  to 
guard  it  by  very  strict  rules.  The  privilege  must  be  closely 
examined  in  order  to  see  that,  in  such  cases  as  this,  there  is  no 
injustice  in  holding  that  it  does  exist.  The  application  for  the 
issue  of  a  summons  was  not  made  at  the  ordinary  petty  sessions, 
but  it  was  made  before  three  justices,  called  ^together  by  the 
justices'  clerk,  and  sitting  in  the  ordinary  place  in  which  they 
sat  as  justices.  No  application  was  made  to  them  to  close  the 
Court  by  excluding  the  public,  and  they  made  no  order  to  close 
the  Court.  It  was  an  application  made  to  magistrates  who  were 
required  to  act  judicially  in  a  judicial  proceeding,  and  it  was 
made  to  them  sitting  in  the  place  in  which  they  ordinarily  sat 
as  magistrates.  The  public  were  entitled  to  be  there,  and,  as  I 
understand,  some  of  them  were  there.  I  am,  therefore,  of 
opinion  that  it  was  an  open  Court.  What  is  the  rule  of  law 
applicable  under  such  circumstances?  In  Lewis  v.  Levi/  (1) 
Lord  Campbell  says  :  "  We  are  not  prepared  to  lay  down  for 
law  that  the  publication  of  preliminary  inquiries  before  magis- 
trates is  universally  lawful ;  but  we  are  not  prepared  to  lay  down 
for  law  that  the  publication  of  such  inquiries  is  universally 
unlawful."  Looking  at  that  dictum  alone,  it  does  not  necessarily 
follow  from  the  facts  I  have  stated  that  a  report  of  this  kind 
would  be  unlawful,  or,  indeed,  that  it  would  be  lawful.  I  agree, 
however,  that  later  decisions  have  gone  much  further ;  and  I 
also  agree  that  in  the  present  case  there  is  a  possible  hardship 
to  the  plaintiff  in  the  publication  of  the  report.  But  it  is  of 
such  extreme  importance  that  publicity  should  be  given  to  all 
judicial  proceedings  that  that  consideration  seems  to  me  to 

(1)  E.  B.  &  E.  537. 
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0.  A.  oTitweigh  what  have  been  pointed  out  as  the  possible  evils  attend - 
1892       ing  a  publication  of  this  kind.    The  matter  is  decided  by  the 

KiMBEK  cases  which  have  been  referred  to,  and  I  have  no  doubt  that  the 
The  Peess  ^^^^  proceedings  of  this  kind,  although  preliminary 

Association,  and  ex  parte,  held  in  open  Court,  may  be  the  subject  of  a  fair  and 

Kay,  L.J.  accurate  report,  and  that  such  report  is  privileged  if  it  be  pub- 
lished without  malice.  During  the  course  of  the  argument  I  was 
for  a  time  inclined  to  think  that,  if  it  was  proved  that  the  pro- 
ceedings were  in  open  Court,  and  that  the  magistrates  were  acting 
judicially,  the  onus  of  proving  that  the  report  was  fair  and 
accurate  might  be  shifted  from  the  defendant,  and  that  it  might 
rest  upon  the  plaintiff  to  shew  that  the  report  was  unfair  or 
inaccurate.  But,  upon  consideration,  I  doubt  that.  In  Saunders 
V.  Mills  (1),  Tindal,  C. J.,  said  :  "  That  which  I  am  about  to  say 
will  not  interfere  with  the  generally  received  doctrine  that 
newspapers  and  other  publications  which  narrate  what  passes  in 
Courts  of  justice  are  to  a  certain  extent  privileged.  No  one  can 
read  their  accounts  of  judicial  proceedings  without  being  sensible 
that  on  several  occasions  they  do  to  a  great  extent  serve  the 
cause  of  public  justice.  They  ought,  therefore,  to  be  privileged  ; 
but  their  privilege  must  be  restrained  to  occasions  in  which  they 
publish  fairly  what  passes  in  the  Court."  I  understand  those 
words  to  mean  that  unless  it  be  shewn,  not  merely  that  the 
publication  was  a  publication  of  what  took  place  in  a  Court  of 
justice,  but  also  that  it  was  a  fair  and  accurate  publication,  the 
privilege  does  not  arise.  I  think,  therefore,  that  the  defendant 
must  not  only  shew  that  the  matter  in  respect  of  which  the 
report  was  published  took  place  in  open  Court,  but  also  that  his 
report  of  what  did  take  place  was  fair  and  accurate.  In  the 
present  case  the  plaintiff  relieved  the  defendants  from  that  onus 
in  the  way  pointed  out  by  the  Master  of  the  EoUs.  Having 
regard  to  the  evidence  given  at  the  trial  on  behalf  of  the  plain- 
tiff, and  to  the  statement  made  by  his  counsel  with  respect  to 
the  omissions  upon  which  he  relied  in  order  to-  shew  that  the 
report  was  unfair,  I  think  the  defendants  were  justified  in 
relying  upon  that  evidence  as  establishing  that  the  report  was 
fair  and  accurate,  and  that  the  learned  judge  was  right  in  saying 

(1)  6  Bing.  213. 
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that,  if  those  omissions  were  all  that  could  be  suggested,  there      0.  A. 
was  really  nothing  to  go  to  the  jury.    It  has  been  pointed  out  1892 
that  this  was  not  a  case  in  which  any  suggestion  of  malice  on  kbibee 
the  part  of  the  defendants  was,  or  could  be,  made.    For  these  p^^^gg 
reasons,  though  I  wish  to  treat  a  matter  of  this  kind  with  the  Assqciatiox. 
utmost  jealousy,  I  am  still  of  opinion  that  the  course  which  the     Kay.  l.j. 
learned  judge  took  was  justified  by  the  circumstances  of  the  trial 
before  him  ;  that  the  report  was  privileged,  and  that  this  appeal 
should,  therefore,  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  F.  K.  Bull, 
Solicitor  for  defendants :  A.  M.  Bradley, 

W.  A. 


[IN  THE  COURT  OF  APPEAL.] 
HURLBATT  and  Another  v.  BARNETT  &  CO. 

Practice — Reference  of  Cause  or  Matter — Question  in  Dispute  Consisting 
wholly  or  in  part  of  Matters  of  Account — Arhitration  Act,  1889  (52  &  53 
Vict.  c.  49),  s.  14  (c.) 

Under  the  Arbitration  Act,  1889,  s.  14  (c),  where  any  part  of  the  dispute  in 
a  cause  or  matter  relates  to  a  matter  of  account,  the  cause  or  matter  may  be 
compulsorily  referred,  although  in  certain  events  it  may  become  unnecessary 
to  determine  the  matter  of  account. 

Appeal  from  an  order  of  the  Divisional  Court  dismissing  an 
appeal  from  an  order  at  chambers  directing  a  reference  of  the 
cause  to  an  official  referee  under  the  Arbitration  Act,  1889, 
s.  14  (c). 

The  statement  of  claim  alleged  that,  prior  to  September  4, 
1890,  Sawyer,  Wallace  &  Co.  carried  on  business  as  commission 
merchants  in  New  York  and  elsewhere,  and  in  the  City  of  London, 
through  their  agent,  W.  L.  Sawyer,  who  employed  the  defen- 
dants as  sub-agents,  and  that  the  defendants  in  such  capacity 
entered  into  contracts  and  transactions  on  behalf  of  the  firm,  and 
during  the  continuation  of  the  sub-agency,  and  after  the  deter- 
mination thereof  on  September  4,  1890,  received  sums  of  money 
to  the  use  of  the  firm,  a  part  of  which  had  not  been  accounted  for 
to  the  firm  or  the  plaintiffs,  who  sued  as  being  entitled  to  all  the 
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C.  A.      estate  and  effects  of  the  firm,  and  claimed  an  account  of  all 
1892      moneys  received  by  the  defendants  in  respect  of  the  above-men- 
-  HuELBATT   tioned  contracts  and  transactions. 
Baknett       "^^^  defendants,  among  other  defences,  alleged  that  under 
&  Co.      circumstances  stated  on  the  pleadings  they  were  only  bound  to 
account  (as  they  were  willing  to  do)  for  moneys  received  by  them 
before  September  4, 1890,  when  it  was  alleged  that  their  employ- 
ment was  wrongfully  put  an  end  to,  and  that  they  became  per- 
sonally liable  on  the  contracts  entered  into  but  not  completed 
before  that  date,  and  were  not  liable  to  give  any  account  thereof. 

The  judge  at  chambers  made  an  order  to  refer  the  cause  to  an 
official  referee,  and  this  order  was  affirmed  by  the  Divisional 
Court. 

The  defendants  appealed. 

S.  F.  Boyd,  in  support  of  the  appeal,  contended  that  there  was 
no  jurisdiction  to  order  a  reference,  as  a  dispute  as  to  matter  of 
account  would  not  necessarily  arise  as  there  was  no  real  disagree- 
ment between  rthe  parties  in  regard  to  transactions  completed 
before  September  4,  1890,  and  that  if  there  was  jurisdiction,  the 
Court  should  not,  in  its  discretion,  order  a  reference  which 
involved  a  trial  of  the  preliminary  question  at  what  date  the 
liability  of  the  defendants  came  to  an  end.  [He  cited  Weed  v. 
Ward  (1) ;  Clow  v.  Harper  (2) ;  and  Knight  v.  Codes,  (3)] 

Pollard,  contra.  The  Court  has  jurisdiction  to  refer  where  any 
part  of  the  dispute  is  matter  of  account;  and  it  is  submitted 
that  the  discretion  of  the  Court  was  rightly  exercised  as  the 
claim  involves  questions  of  account  arising  after  the  termination 
of  the  authority,  but  out  of  contracts  made  prior  to  that  time. 

H.  F.  Boyd,  in  reply. 

Lord  Eshee,  M.E.    In  this  case  the  Divisional  Court  has 

directed  the  trial  of  the  cause  before  the  official  referee,  and  in 

doing  so  has  assumed  to  act  under  s.  14  (c)  of  the  Arbitration 

Act,  1889.    The  defendants  have  appealed  on  the  ground  that 

the  Court  had  no  jurisdiction  to  make  the  order.    This  raises 

the  question  of  what  is  the  true  construction  of  the  sub-section. 

(1)  40  Ch.  D.  555.  (2)  3  Ex.  D.  198. 

(3)  19  Q.  B.  D.  296. 
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The  first  obseryation  I  would  make  is  that  the  Arbitration  Act  is      C.  A. 
an  amending  statute  and  not  merely  a  consolidating  one,  and  it  1892 
was  passed  with  full  knowledge  of  the  provisions  of  the  Common  huelbatt 
Law  Procedure  Act,  1854,  and  the  Judicature  Act,  1873,  bearing  b^^^tt 
on  the  matter,  and  of  the  various  decisions,  one  of  which  was      ^  Co. 
Weed  V.  Ward  (1),  which  appears  to  have  placed  a  limitation  on  Lord  Ester,  m.r. 
the  view  that  might  possibly  have  been  taken  of  the  operation 
of  s.  56  of  the  Judicature  Act,  1873. 

The  true  rule  of  interpretation  where  larger  words  are  used  in 
an  amending  Act  than  were  used  in  the  principal  Act  is  that 
such  larger  words  were  used  intentionally,  and  must  have  a 
meaning  given  to  them  accordingly.  The  limitation  put  on  the 
power  to  refer  under  s.  56  of  the  Judicature  Act,  1873,  by  the 
case  which  I  have  mentioned,  was  that  unless  it  was  shewn  that 
a  question  of  account  must  necessarily  arise,  there  was  no  juris- 
diction to  refer  the  cause.  Can  we  find  any  such  limitation  in 
the  clause  of  the  Arbitration  Act  that  we  are  considering  ?  The 
words  of  s.  14  (c)  are,  "  If  the  question  in  dispute  consists  wholly 
or  in  part  of  matters  of  account,"  and  by  the  enacting  part,  the 
Court  or  a  judge  may  in  such  case  order  the  whole  cause  or  matter 
to  be  referred.  Further,  the  word  "  mere,"  which  occurs  in  the 
Common  Law  Procedure  Act,  1854,  s.  3,  and  is  descriptive  of  the 
matter  of  account,  is  omitted,  and  also  the  words  "  which  cannot 
conveniently  be  tried  in  the  ordinary  way."  It  seems  to  me 
that  these  words  must  have  been  omitted  because  the  Legislature 
intended  the  power  of  the  Court  under  the  later  statute  to  be 
larger  than  under  the  former. 

The  only  meaning  I  can  attach  to  s.  14  (c)  of  the  Arbitration 
Act,  is  that,  if  the  Court  can  see  that  part  of  the  dispute  between 
the  parties  is  matter  of  account,  that  gives  jurisdiction  to  refer 
the  whole  case.  If  there  is  a  dispute  as  to  what  the  contract 
between  the  parties  is,  and  also  a  dispute  as  to  the  account 
between  them,  should  it  ever  come  to  a  matter  of  account,  then 
part  of  the  question  in  dispute  is  matter  of  account,  and  tlie 
jurisdiction  arises.  If  that  is  correct,  in  this  case  there  can  be 
no  doubt  that  there  is  a  dispute  as  to  a  matter  of  account  within 
the  meaning  of  the  statute,  and  therefore  there  was  jurisdiction 

(1)  40  Ch.  D.  ^55. 
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C.  A.      to  make  the  order.    If  there  was  jurisdiction,  there  may  still 
1892       arise  the  question  of  discretion  in  exercising  it.    On  this  point 
HuELBATT   ^  ^^^y  g^^^  l^i^  down  in  Knight  v.  Coales  (1),  that  "  this 

Baenett  <iiscretion  should  be  exercised  with  extreme  caution,  regard  being 
&  Co.  had  to  the  relative  importance  of  that  which  is  matter  of  account, 
Lord  Esher,  M.K.  as  Compared  with  that  which  is  not.  The  matter  of  account  giving 
the  jurisdiction  should  not  be  incidental  or  subordinate  to  the 
other  questions  in  dispute,  but  should  be  a  substantial  element 
to  be  decided  in  the  action,"  and  I  take  that  really  to  mean  that 
the  Court  ought  to  see  that  the  dispute  as  to  matter  of  account 
is  a  substantial  part  of  the  dispute  between  the  parties.  I  do  not 
go  the  length  of  saying  that  if  there  is  a  dispute  as  to  what  the 
contract  is,  and  in  ^one  view  of  the  contract  no  question  of  ac- 
count would  arise,  the  Court  ought  not,  in  the  exercise  of  their 
discretion,  to  refer  the  cause ;  but  I  think  the  Court  before  doing 
so  ought  to  see  that  the  dispute  is  substantial,  and  not  unlikely 
to  be  a  matter  of  account.  In  this  case  it  is  clear  that  the  Court 
had  jurisdiction,  and  in  my  opinion  it  was  rightly  exercised,  and 
the  appeal  must  be  dismissed. 

Lopes,  L.J.  The  question  in  this  case  arises  under  s.  14  (c) 
of  the  Arbitration  Act,  1889,  which  was  not  merely  a  consoli- 
dation Act,  but  also  an  amending  one.  The  section  seems 
to  embrace  the  jurisdiction  to  refer  causes  given  by  the  Common 
Law  Procedure  Act,  1854,  s.  3,  and  the  Judicature  Act,  1873, 
ss.  56  and  57,  but  with  a  material  difference.  In  the  Common 
Law  Procedure  Act,  1854,  s.  3,  the  power  to  refer  is  given 
"  where  the  matter  in  dispute  consists  wholly  or  in  part  of  matter 
of  mere  account  which  cannot  conveniently  be  tried  in  the 
ordinary  way,"  while  under  s.  14  (c)  of  the  Arbitration  Act,  the 
power  is  given  "  if  the  question  in  dispute  consist  wholly  or  in  part 
of  matters  of  account."  There  is  therefore  a  material  difference, 
and  I  cannot  but  think  that  it  was  an  intentional  difference, 
and  that  the  Legislature  had  in  view  the  decisions  on  the 
earlier  Act,  and  that  the  jurisdiction  is  given  where  any  part  of 
the  question  in  dispute  is  matter  of  account.  If  that  is  the  true 
reading  of  the  section  this  case  is  brought  within  it.  As  to 
(1)  19  Q.  B.  D.  296,  at  p.  300, 
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whether  the  Court  should,  in  its  discretion,  order  a  reference  in  c.  A. 

this  case,  it  seems  to  me,  applying  the  rule  laid  down  in  Knight  i892 

V.  Coales  (1)  that  the  dispute  as  to  matters  of  account  in  this  case  huelbatt 

was  a  substantial  element  to  be  decided  in  the  action,  and  that  ^  ^- 


Kay,  L.J.  I  take  the  same  view  of  s.  14  (c),  of  the  Arbi- 
tration Act,  1889,  which  was  passed  to  amend  the  law  as  to 
compulsory  reference  to  arbitration  contained  in  the  Common 
Law  Procedure  Act,  1854,  and  the  Judicature  Act,  1873.  It 
seemed  to  me  at  one  time  during  the  argument  to  be  doubtful 
if,  where,  in  any  cause  or  matter,  there  was  a  preliminary  question 
involving  in  itself  no  matter  of  account,  and  if  that  question 
were  decided  in  a  particular  way  no  matter  of  account  would 
arise,  such  a  case  was  within  the  section  so  that  the  Court  could 
refer  the  whole  cause  notwithstanding  the  existence  of  the  pre- 
liminary question.  I  have  come,  however,  to  the  conclusion  that 
the  words  of  the  Act  are  large  enough  to  include  that  case — that 
such  a  case  comes  literally  within  the  words  of  the  section,  and 
that  there  would  be  jurisdiction  to  refer  the  whole  matter.  There 
was,  therefore,  jurisdiction  to  make  this  order,  and,  under  the 
facts  of  the  case,  I  have  no  doubt  the  discretion  to  do  so  was 
rightly  exercised. 


the  discretion  was  rightly  exercised. 


Baknett 
&  Co. 


Appeal  dismissed. 


Solicitors  for  plaintiffs  :  Freshfields  &  Williams. 
Solicitors  for  defendants  :  Stibhard,  Gibson  &  Co. 


A.  M. 


(1)  19  Q.  B.  D.  296,  at  p.  300. 


Vol.  I.  1S93. 
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0.  A. 


[IN  THE  COURT  OF  APPEAL.] 


1892 
Oct.  31. 


DAVIDSON  &  Another  v.  CARLTON  BANK,  LIMITED. 


—  Bill  of  Sale — Eegistrafion—"  Schedule  or  Inventory  therein  referred  to " — 
Specific  Description  of  Chattels— Bills  of  Sale  Act,  1878  (41  &  42  Vict, 
c.  31),  s.  10,  sub-s.  2— Bills  of  Sale  Act  (1878)  Amendment  Act,  1882 
(45  &  46  Vict,  c.  43),  s.  4. 

The  grantor  of  a  bill  of  sale,  given  as  a  security  for  an  advance,  was,  at  the 
time  of  the  execution  of  such  bill  of  sale,  possessed  of  books  to  the  number  of 
1800,  volumes,  which  were  in  a  study  at  his  house. 

The  schedule  annexed  to  the  bill  of  sale  commenced  with  the  words  :  "  The 
whole  of  the  chattels  at  present  at  W.  Vicarage,  and  consisting  inter  alia  of 
the  following."  It  then  proceeded  to  specify  the  furniture  and  other  chattels 
contained  in  each  of  the  rooms  in  the  house.  Under  the  head  "  Study  "  was 
the  item,  "  Eighteen  hundred  volumes  of  books  as  per  catalogue." 

There  was  a  catalogue  of  the  books  in  the  study  in  existence  previously  to 
the  bill  of  sale.  There  was  no  evidence  of  facts  shewing  that  there  was  any 
difficulty  in  identifying  the  books  comprised  in  the  bill  of  sale  without  referring 
to  the  catalogue  : — 

Held,  that  the  catalogue  was  not  a  schedule  or  inventory  referred  to  in  the 
bill  of  sale  within  the  meaning  of  sub-s.  2  of  s.  10  of  the  Bills  of  Sale  Act, 
1878,  and  therefore  it  was  not  necessary  that  it  should  be  registered  together 
with  the  bill  of  sale ;  and  also  that  the  books  were  "  specifically  described  "  in 
the  schedule  within  the  meaning  of  the  4th  section  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882, inasmuch  as  the  words  "as  per  catalogue"  were 
not  restrictive  of  the  previous  part  of  the  description,  which  sufficiently  identified 
the  books  assigned. 

Appeal  from  the  judgment  of  Cave,  J.,  at  the  trial  of  an  inter- 
pleader issue  without  a  jury. 

The  plaintiffs,  as  grantees  of  a  bill  of  sale,  claimed  certain  goods 
which  in  March,  1892,  had  been  taken  in  execution  at  the  suit  of 
the  defendants.  The  grantor  of  the  bill  of  sale,  being  the  owner 
of  certain  furniture  and  other  chattels,  which  were  at  his  house, 
including  books  in  the  study  to  the  number  of  1800  volumes,  on 
December  16,  1891,  in  consideration  of  an  advance  made  to  him 
by  the  plaintiffs,  executed  a  bill  of  sale  to  the  plaintiffs  to  secure 
the  same.  By  the  bill  of  sale  the  grantor  assigned  "all  and 
singular  the  several  chattels  and  things  specifically  described  in 
the  schedule  hereto  annexed."  The  schedule  to  the  bill  of  sale 
began  with  the  words :  "  The  whole  of  the  chattels  at  present 
at  Westoe  Yicarage,  South  Shields,  and  consisting  inter  alia  of 
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the  following."    It  then  proceeded  to  specify  the  furniture  and      0.  A. 
other  chattels  respectively  contained  in  each  room  in  the  house.  1892 
One  of  the  headings  was  as  follows : — "  Study  :  Eighteen  hundred  davidsox 
volumes  of  books  as  per  catalogue  ;  writing-table  and  chair ;  four  q^lton 
bookcases ;  Brussels  carpet ;  small  table  ;  fender  and  fireirons."  Bank. 

It  appeared  that  there  was  a  catalogue  of  the  books  in  the 
study  in  existence  previously  to  the  bill  of  sale,  which,  however, 
was  not  put  in  evidence  at  the  trial.  No  evidence  appeared  to 
have  been  given  of  any  extrinsic  facts  shewing  that  there  was 
ambiguity  in  the  description  of  the  books  assigned,  or  any 
difficulty  in  identifying  such  books  without  referring  to  the 
catalogue.  The  bill  of  sale  with  the  schedule  was  registered, 
but  not  the  catalogue  of  the  books.  It  was  contended  for  the 
defendants  that  the  bill  of  sale  was  void  as  against  them,  because 
the  catalogue  of  books  referred  to  was  not  registered  as  well  as 
the  bill  of  sale  and  schedule  annexed  thereto.  It  was  further 
contended  that,  so  far  as  the  books  were  concerned,  the  bill  of 
sale  was  inoperative,  because  the  books  were  not  specifically 
described  as  required  by  s.  4  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882.  The  learned  judge  ruled  against  the 
defendants  on  both  points,  and  gave  judgment  accordingly  for 
the  plaintiffs. 

Willis,  Q.C.,  and  Colam,  for  the  defendants.  The  bill  of  sale 
is  void  altogether  as  against  the  defendants  for  default  of  regis- 
tration, by  reason  of  the  provisions  of  sub-s.  2  of  s.  10  of  the  Bills 
of  Sale  Act,  1878,  which  provides  that  the  bill  of  sale  must 
be  registered  "  with  every  schedule  or  inventory  thereto  annexed 
or  therein  referred  to."  In  this  case,  the  catalogue  of  the  books 
is  an  inventory  referred  to  in  the  bill  of  sale ;  because  the 
schedule  is  part  of  the  bill  of  sale,  and  it  refers  to  the  catalogue. 

[Kay,  L.J.  The  words  of  the  sub-section  clearly! shew  that 
"  referred  to  therein"  means  referred  to  by  the  bill  of  sale  itself, 
not  by  the  schedule.] 

Secondly,  the  bill  of  sale  is  void  so  far  as  the  books  are  con- 
cerned by  reason  of  the  provisions  of  s.  4  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882,  which  provides  that  "  every 
bill  of  sale  shall  have  annexed  thereto,  or  written  thereon,  a 
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0.  A.      schedule  containing  an  inventory  of  the  personal  chattels  com- 
1892       prised  in  the  bill  of  sale,  and  shall  have  effect  only  in  respect  of 
Davidson    the  personal  chattels  specifically  described  in  the  said  schedule." 
Caelton  schedule  contains  no  proper  inventory  of  the  books. 

Bank.  [Lopes,  L.J.  The  Act  requires  an  inventory  of  "  the  personal 
chattels  comprised  in  the  bill  of  sale."  The  question  is  whether 
there  is  not  in  this  schedule  such  an  inventory. 

Kay,  L.J.  Apparently  the  contention  for  the  defendants  must 
go  the  length  of  saying  that  an  inventory  of  books  must  be 
a  catalogue.] 

The  books  are  not  specifically  described.  It  is  not  sufficient 
to  say  so  many  books.  There  ought  to  be  a  specific  description 
of  them,  e.g.,  so  many  books  by  such  an  author,  so  many  by  another, 
and  so  on.  It  is  contended,  further,  that  the  true  construction  is 
that  the  assignment  is  only  of  the  books  mentioned  in  the  cata- 
logue, and  that  a  book  which  was  in  the  study  but  not  in  the 
catalogue  would  not  pass.  In  order  to  see  what  books  are  in- 
cluded, therefore,  it  is  necessary  to  look  at  the  catalogue.  Con- 
sequently, there  is  no  specific  description  in  the  schedule,  and 
the  books  included  cannot  be  identified  except  by  reference  to 
another  document. 

[They  cited  Carpenter  v.  Been  (1) ;  Witt  v.  Banner  (2)  ;  Boherfs 
V.  Boherts  (3) ;  EicMey  v.  Greenwood.  (4)] 

Herheri  Beed,  Q.C.  (Simey,  with  him),  for  the  plaintiffs.  The 
inventory  in  the  schedule  to  the  bill  of  sale  is  sufficient,  and 
these  books  are  specifically  described  in  the  schedule  within  the 
meaning  of  the  decisions  on  the  subject.  The  result  of  the  cases 
is  that  the  description  is  sufficient  if  it  is  one  by  which  the 
goods  may  be  identified  with  reasonable  certainty.  The  books 
assigned  by  this  bill  of  sale  could,  under  the  circumstances,  be 
identified  with  sufficient  certainty  by  the  description  given  and 
without  looking  to  any  other  document.  Having  regard  to  the 
words  at  the  beginning  of  the  schedule,  it  is  clear  that  the 
assignment  was  of  all  the  chattels  in  the  grantor's  house,  and 
therefore  of  all  the  books  in  the  study  at  the  date  of  the  bill  of 
sale ;  and  it  was  not  suggested  at  the  trial  that  there  were  more 


(1)  23  Q.  B.  D.  566. 

(2)  20  Q.  B.  D.  114. 


(3)  13  Q.  B.  D.  794. 

(4)  25  Q.  B.  D.  277. 
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than  eighteen  hundred  books  in  the  study,  or  that  there  was  any- 
real  difficulty  in  identifying  the  books  in  question.  The  words 
"as  per  catalogue  "  are  mere  surplusage. 

[He  cited  Cooper  v.  Suggins.  (1)] 

[He  was  then  stopped  by  the  Court.] 

Colam,  in  reply. 

Lord  Esher,  M.E.  I  think  that  the  decision  of  the  learned 
judge  was  correct.  This  bill  of  sale  had  a  schedule,  and  that 
schedule  contained  an  inventory,  as  required  by  the  Bills  of  Sale 
Acts  ;  and  the  bill  of  sale,  with  the  schedule,  was  registered.  So 
far  as  the  registration  is  concerned,  I  do  not  think  that  there  was 
anything  not  registered  which  ought  to  have  been  registered. 
But  then  it  is  said  that  the  inventory  was  not  a  proper  inventory. 
What  are  the  facts  ?  In  this  case  the  grantor  was  giving  a  bill 
of  sale  of  some  or  all  of  his  goods,  and  among  the  things  which 
he  intended  to  give,  and  the  party  advancing  money  intended  to 
take,  as  security  for  the  advance,  were  some  books  in  his  library. 
It  seems  to  me  clear  upon  the  facts,  as  they  appeared  at  the 
trial,  that  it  must  be  taken  that  there  were  eighteen  hundred 
volumes  in  this  library  which  one  party  intended  to  give  and  the 
other  to  take  as  security  for  the  loan.  Then  have  they  expressed 
this  properly  in  the  instrument  ?  The  assignment  purports  to 
be  of  the  whole  of  the  chattels  at  present  at  Westoe  Vicarage, 
South  Shields,  including,  among  other  things,  eighteen  hundred 
volumes  of  books  in  the  study  as  per  catalogue.  Is  the  meaning 
that  the  grantor  assigns  eighteen  hundred  volumes  of  books 
described  in  the  catalogue  in  the  sense  that  he  only  assigns 
such  books  as  are  so  described,  or  that  he  assigns  all  the  books 
in  the  study,  which  are  eighteen  hundred  in  number,  with 
the  further  statement  that  there  is  a  description  of  them  in  a 
catalogue  ? 

It  seems  to  me  that,  on  the  undisputed  facts  of  this  case, 
the  proper  construction  is  that  he  assigns  all  the  books  in 
his  library,  which  are  eighteen  hundred  in  number,  with  the 
statement  that  they  are  described  in  a  catalogue.  If  so,  the 
words  "  as  per  catalogue,"  are  mere  further  description  and  are 

(1)  34  S.  J.  96. 


C.  A. 

1892 
Davidson 

V. 

Caelton 
Bank, 
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C.A.      not  wanted  for  the  identification  of  the  subject-matter  assigned, 
1892      It  appears  to  me  that  this  is  a  specific  description  of  the  books 
Davidson  ~  within  the  meaning  of  the  Act,  and  that  the  inventory  is  a  su£&- 
Caklton  inventory,  because  it  sufficiently  describes  the  things 

Bank.      assigned  to  prevent  any  difficulty  in  identifying  them.   There  is 
LorciE8her,M.R.  nothing  to  shew  that  anybody  concerned  had  any  real  difficulty 
in  identifying  the  books  which  were  intended  to  be  assigned. 
The  objection  is,  in  truth,  only  a  technical  one,  and  it  does  not 
appear  to  me  to  be  well  founded. 

Lopes,  L.J.  The  first  objection  taken  to  the  bill  of  sale  was 
that  the  catalogue  of  the  books  referred  to  ought  to  have  been 
registered.  It  seems  to  me  clear  that  that  objection  must  fail. 
The  answer  to  it  is  contained  in  the  terms  of  the  2nd  sub-section 
of  the  10th  section  of  the  Act  of  1878,  which  says  that  "such 
bill  with  every  schedule  or  inventory  thereto  annexed  or  therein 
referred  to "  shall  be  registered.  In  this  case  the  schedule  or 
inventory  annexed  to  the  bill  of  sale  was  registered,  but  the 
catalogue  of  books  is  neither  annexed  to  the  bill  of  sale  nor 
referred  to  therein. 

Then  it  was  argued  that  there  was  another  objection  to  the  bill 
of  sale,  viz.,  that  the  description  of  the  eighteen  hundred  volumes 
of  books  is  not  sufficiently  specific,  and  therefore  does  not  satisfy 
the  requirements  of  the  4th  section  of  the  Act  of  1882.  It  was 
argued,  that,  although  an  assignment  of  the  whole  of  the  books  in 
the  study  being  eighteen  hundred  in  number,  might  be  unobjec- 
tionable, nevertheless  the  description  in  this  case  was  insufficient, 
because  the  words  "as  per  catalogue"  were  restrictive  of  the 
previous  description.  I  know  of  no  better  statement  of  what 
constitutes  a  specific  description  for  this  purpose  than  that  which 
we  gave  in  Carpenter  v.  Been.  (1)  In  that  case  I  said :  "  The 
section  requires  that  the  chattels  shall  be  '  specifically  described.' 
According  to  my  view,  that  means  described  with  such  parti- 
cularity as  is  used  in  an  ordinary  business  inventory  of  such 
chattels."  Fry,  L.J.,  said  in  that  case:  "In  considering  the 
meaning  of  the  words  '  specifically  described,'  we  should  look  at 
the  scope  and  object  of  the  section.    They  are  in  my  opinion 

(1)  23  Q.  B.  D.  566. 
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plain.    I  think  they  are  to  facilitate  the  identification  of  the      C.  A. 
articles  enumerated  in  the  schedule  with  those  found  in  the  1892 
possession  of  the  grantor — that  is  to  say,  to  render  the  identifi-  Davidson 
cation  as  easy  as  possible,  and  to  render  any  dispute  as  to  the  q^^^ton 
intention  of  the  parties  as  rare  as  possible,  and  to  shut  the  Bank. 
door  to  fraud  and  controversy,  which  almost  always  arise  when  Lopes, 
general  descriptions  are  used.    That  is  to  be  done  as  far  as 
possible ;  by  which  I  mean,  as  far  as  is  reasonably  possible — so 
far  as  a  careful  man  of  business  trying  to  carry  the  object  of  the 
Act  into  execution  could  and  would  do  without  going  into  un- 
reasonable particulars."    It  appears  to  me  that  the  description 
given  in  this  case  satisfies  the  requirements  of  the  Act  as 
explained  in  that  case.    We  find  that  the  schedule  is  headed 
"the  whole  of  the  chattels  at  present  at  Westoe  Yicarage, 
consisting  of  the  following " :  and  then  follows,  among  other 
things,  the  item  of  eighteen  hundred  books  in  the  study,  as  per 
catalogue.    It  seems  to  me  that  the  words  "as  per  catalogue" 
are  not  restrictive,  but  are  a  mere  further  description.    For  these 
reasons  I  think  the  appeal  must  be  dismissed. 

Kay,  L.J.  I  am  of  the  same  opinion  on  both  points.  The 
first  point  taken  is  that  the  catalogue,  having  been  referred  to 
in  the  schedule,  ought  to  have  been  put  on  the  register.  This 
contention  is  based  on  the  2nd  sub-section  of  s.  10  of  the  Act  of 
1878.  But,  as  Cave,  J.,  says  in  his  judgment,  the  phraseology 
of  the  enactment  sharply  distinguishes  between  the  bill  of  sale 
itself  and  a  schedule  annexed  thereto,  and  shews  that  to  bring 
the  case  within  it  the  reference  to  the  inventory  must  be  in  the 
bill  of  sale  itself,  and  not  in  the  schedule  thereto. 

A  greater  difficulty  arises  with  regard  to  the  second  point  taken. 
By  the  4th  section  of  the  Act  of  1882,  it  is  rendered  necessary 
that  there  should  be  annexed  to  the  bill  of  sale  a  schedule  contain- 
ing an  inventory  of  the  chattels  assigned,  and  that  such  chattels 
should  be  specifically  described  therein.  The  meaning  appears 
to  me  to  be  that  there  shall  be  annexed  to  the  bill  of  sale  a 
schedule,  which  shall  contain  a  description  of  the  chattels  suffi- 
ciently specific  to  enable  any  person,  taking  the  schedule  in  his 
hand  and  applying  it  to  the  subject-matter,  to  identify  the 
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C.  A.  chattels  assigned  without  the  aid  of  any  other  document.  If  it 
1892  could  be  made  out  in  this  case  that  these  books  could  not  be 
Davidson  identified  without  looking  at  the  catalogue,  I  should  say  that  the 
Car^lton  description  would  not  be  sufficient.  But  in  the  present  case  I 
Bank.  come  to  the  conclusion  that  the  description  was  sufficiently 
Kay,  L.J.  spccific  to  enable  the  books  to  be  identified  without  referring  to 
the  catalogue.  I  had  at  first  some  doubt  how  the  words  ought 
to  be  construed ;  but  in  the  result  I  construe  them  as  follows. 
The  schedule  begins  with  the  words,  "  The  whole  of  the  chattels 
at  present  at  Westoe  Yicarage,  South  Shields,  and  consisting 
inter  alia  of  the  following."  There  is  no  question  that  the 
intention  was  to  pass  the  whole  of  the  goods  in  that  house  at 
that  time.  In  these  words  we  have  the  governing  intention ; 
and  we  must  construe  the  words  of  the  inventory  that  follows 
by  the  light  of  that  general  description.  Then,  when  we  come 
to  the  inventory,  we  have  these  words :  "  Study :  Eighteen 
hundred  volumes  of  books  as  per  catalogue."  Does  that  mean 
all  the  books  in  the  study  amounting  in  number  to  eighteen 
hundred,  or  does  it  mean  all  such  books  in  the  study  as  are 
included  in  the  catalogue?  If  the  former  is  the  correct  con- 
struction, then  I  think  that  the  description  is  sufficient,  because 
without  looking  at  the  catalogue  it  is  possible  to  determine 
which  were  the  books  in  the  study  at  the  date  of  the  bill  of  sale. 
The  further  reference  to  the  catalogue  is  a  mere  additional 
description.  I  think  that  the  real  meaning  of  the  schedule  is 
that  the  grantor  assigns  all  the  books  in  his  study,  which  he 
goes  on  to  say,  by  way  of  additional  description,  are  eighteen 
hundred  in  number  and  are  mentioned  in  a  catalogue.  For  these 
reasons  I  think  that  the  appeal  must  be  dismissed. 

A]p]peal  dismissed. 

Solicitors  for  plaintiffs :  Le  Biche  &  Stejphens. 
Solicitor  for  defendants  :  E,  C.  Bawlings, 

E.  L. 
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THE  APOTHECAKIES  COMPANY  v.  JONES.  1892 

Nov.  2,  11. 

Medical  Practitioner — Penalty — Practising  ivitliout  Certificate — Attendance  on   ■ — 

several  Patients — Whether  more  than  one  Penalty  Becoverahle — ^' Act  or 
Practise  as  an  Apothecary  " — "  Every  such  Offence  " — Apothecaries  Acfy 
1815  (55  Geo.  3,  c.  194),  s.  20. 

By  the  Apothecaries  Act,  1815  (55  Geo.  3,  c.  194),  s.  20,  any  person  who 
shall  "  act  or  practise  as  an  apothecary  "  without  a  certificate  is  liable  to  a 
penalty  "  for  every  such  offence." 

The  defendant  practised  as  an  apothecary  without  a  certificate,  and  gave 
medical  advice  and  supplied  medicine  to  three  different  persons  at  different 
times  on  the  same  day.    He  was  sued  for  three  penalties. 

Beld,  that  the  words  "act  or  practise  as  an  apothecary"  were  directed 
against  an  habitual  or  continuous  course  of  conduct,  and  the  defendant  was  not 
guilty  of  a  separate  offence  in  attending  each  of  the  three  persons,  and  was  only 
liable  to  one  penalty. 

Appeal  by  the  plaintiffs  from  the  decision  of  the  judge  of  the 
county  court  at  Derby  in  two  actions  brought  by  the  plaintiffs 
against  the  defendant  to  recover  two  penalties  of  20Z.  for  having 
acted  and  practised  as  an  apothecary  without  having  obtained  a 
certificate,  contrary  to  the  Apothecaries  Act,  1815  (55  Geo.  3, 
c.  194),  s.  20,  by  which,  "  If  any  person  shall  act  or  practise  as 
an  apothecary  without  having  obtained  such  certificate  as  afore- 
said, every  person  so  offending  shall  for  every  such  offence  forfeit 
and  pay  the  sum  of  20Z.,  and  if  any  person  shall  act  as  an  assis- 
tant to  any  apothecary  to  compound  and  dispense  medicines, 
without  having  obtained  such  certificate  as  aforesaid,  every 
person  so  offending  shall  for  every  such  offence  forfeit  and  pay 
the  sum  of  5/.,"  the  penalties,  by  s.  26,  being  recoverable  by 
action  in  the  name  of  the  Society  of  Apothecaries  in  cases 
where  the  penalty  exceeds  5Z. 

The  facts  were  as  follows.  On  May  6,  1892,  three  persons, 
named  Newman,  Eaton,  and  Page,  called  on  the  defendant,  who 
had  not  obtained  a  certificate  under  the  Apothecaries  Act,  at 
different  times  on  the  same  day,  and  consulted  him  with  respect 
to  alleged  ailments,  and  the  defendant  gave  medical  advice  and 
supplied  medicines  to  each  of  the  three  persons.  The  plaintiffs 
brought  three  actions  to  recover  three  penalties  of  20?.  each  in 
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1892      respect  of  the  attendance  by  the  defendant  on  each  of  the  three 
Apothecaktes  persons.    In  the  first  case  tried  the  county  court  judge  gave 
Company    judgment  for  the  plaintiffs ;  but  in  the  second  and  third  cases 
Jones.     ]ie  gave  judgment  for  the  defendant,  holding  that  the  several 
acts  and  attendances  constituted  but  one  offence  under  the 
statute,  and,  therefore,  only  one  penalty  could  be  recovered. 

The  plaintiffs  appealed  from  the  judgments  in  the  second  and 
third  actions. 

Nov.  2.  Houghton,  for  the  plaintiffs,  in  support  of  the  appeal. 
The  judgment  of  the  county  court  judge  proceeds  on  a  mistaken 
view  of  the  meaning  of  the  statute.  If  the  offence  had  been  de- 
scribed merely  as  "  practising,"  the  view  taken  might  have  been 
supported ;  but  the  words  are  "  act  or  practise,"  and  the  judgment 
fails  altogether  to  give  effect  to  the  word  "act."  In  treating 
each  separate  patient  the  defendant  acted  as  an  apothecary. 
Again,  a  penalty  is  imposed  "  for  every  such  offence,"  that  is, 
for  each  act  of  prescribing  for  a  patient.  The  learned  judge 
appears  to  have  been  influenced  by  the  observations  of  Lord 
Tenterden  in  Apothecaries  Co.  v.  Bentley  (1),  but  that  was  only 
the  expression  of  a  doubt,  and  the  point  now  raised  was  not 
decided  in  that  case,  and  never  has  been  decided.  Decisions  on 
other  statutes  containing  different  language  are  not  authorities 
as  to  the  construction  of  this  statute.  [He  referred  to  Beg,  v. 
Mathews  (2)  ;  Marriott  v.  Shatv  (3)  ;  CreppsY.  Burden  (4) ;  BrooTce 
V.  Milliken  (5) ;  Apothecaries  Go.  v.  Warhurton  (6) ;  Apothecaries 
Co.  V.  Greenough  (7)  ;  Apothecaries  Co.  v.  Burt  (8)  ;  In  re  Hartley  (9); 
Garrett  v.  Messenger  (10) ;  Milnes  v.  Bale  (11) ;  Apothecaries  Co, 
V.  Nottingham  (12) ;  Gordon  v.  Williamson.  (13)j 

The  defendant  did  not  appear. 

Cur.  adv.  vult. 

(1)  1  C.  &  P.  538.  (8)  5  Ex.  363 ;  1  L.  M.  &  P.  405. 

(2)  10  Mod.  26.  (9)  31  L.  J.  (M.C.)  232. 

(3)  Com.  274.  (10)  Law  Eep.  2  C.  P.  583. 

(4)  Cowp.  640 ;  1  Sm.  L.  C.  9tli  ed.      (11)  Law  Eep.  10  C.  P.  591. 
p.  692.  (12)  34  L.  T.  (N.S.)  76. 

(5)  3  T.  K.  509.  (13)  [1892]  1  Q.  B.  616 ;  reversed 

(6)  3  B.  &  A.  40.  [1892]  2  Q.  B.  459. 

(7)  1  Q.  B.  799. 
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Nov.  11.    The  following  written  judgments  were  delivered  : —  1892 
Pollock,  B.    This  is  an  appeal  from  a  decision  of  the  judge  ^^q^^^™^^ 

of  the  Derby  County  Court  in  an  action  brought  by  the  Apothe-  v. 

Jones 

caries  Company  against  the  defendant  to  recover  penalties  for 
his  practising  as  an  apothecary  without  a  certificate. 

By  the  Apothecaries  Act,  55  Geo.  3,  c.  194,  provisions  are 
made  for  the  education,  examination,  and  admission  of  apothe- 
caries ;  and  by  s.  20  it  is  enacted  that,  "  if  any  person  shall  act 
or  practise  as  an  apothecary  in  any  part  of  England  or  Wales  . 
without  having  obtained  such  certificate  as  aforesaid,  every  person 
so  offending  shall  for  every  such  offence  forfeit  and  pay  the  sum 
of  twenty  pounds." 

The  plaintiffs  sued  the  defendant  in  three  actions  to  recover 
three  penalties  for  three  alleged  offences,  in  attending,  advising, 
and  prescribing,  and  supplying  medicines  to,  three  different 
patients,  on  three  separate  occasions  on  the  same  day.  In  the 
first  case  one  Newman,  having  complained  to  the  defendant  of  a 
pretended  pain  in  his  throat,  the  defendant  examined  him,  and 
gave  him  some  medicine  and  pills.  Similar  evidence  was  given 
in  two  other  cases.  The  judge  held  that  these  acts  and  attend- 
ances constituted  but  one  offence  under  the  statute,  and  imposed 
only  one  penalty.  In  the  other  two  cases  he  gave  judgment  for 
the  defendant,  upon  the  ground  that  only  one  offence  had  been 
committed. 

The  judge,  after  finding  against  the  defendant  upon  the  facts, 
dealt  very  fully  with  the  law  of  the  case.  With  respect  to  the 
point  raised  before  us,  he  said :  "  The  question  I  have  to  deter- 
mine is  whether  under  these  words  the  advising  and  prescribing 
for  these  three  persons  consecutively  under  the  circumstances 
stated  constitutes  three  offences  or  one  offence?  The  words 
of  the  Act  appear  to  me  to  point  rather  to  an  habitual,  or,  at 
all  events,  a  continued  course  of  conduct,  than  to  an  isolated 
act  as  constituting  the  offence.  I  have  pointed  out  in  my 
observations  in  the  first  case  that  in  my  opinion  there  was 
evidence  that  the  treatment  of  Newman  was  a  part  and  a  par- 
ticular instance  of  an  habitual  or  at  all  events  a  continued  course 
of  conduct  on  the  part  of  the  defendant,  and  consequently  that 
an  offence  within  the  meaning  of  the  Act  was  proved." 
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1892         The  judge  then  alludes  to  the  cases  decided  under  the  Apothe- 


Pollock,  B. 


Apothecakies  caries  Act,  which  were  cited  before  him  and  also  before  us,  and 
Company    ^j^j^jj^^     f^^j,     ^j^^y.  mainly  in  favour  of  the  view  taken 

Jones.  }yj  ]xixn,  I  should  have  been  content,  under  these  circumstances, 
to  say  no  more  than  that  I  agree  with  what  is  said  by  the  judge 
below,  but  that  during  the  argument,  counsel  for  the  appellant 
called  our  attention  to  the  fact  that  in  none  of  these  decisions 
was  the  matter  fully  argued,  and  that  they  were  founded,  no 
doubt,  in  great  measure  upon  the  well-known  judgment  in  the 
case  of  Crepps  v.  Burden  (1),  where  it  was  held  that  a  baker  who 
sold  a  number  of  hot  loaves  on  the  same  Sunday  could  not  be 
convicted  of  more  than  one  offence.  The  prescribing  for  and 
administering  medicine  to  different  patients,  he  argued,  could 
not  properly  be  compared  to  the  selling  of  different  rolls,  es- 
pecially as  in  the  former  case  an  offence  against  each  separate 
patient  would  seem  to  be  involved.  There  is  no  doubt  great 
force  in  this  remark,  and  it  might  afford  a  good  ground  for 
amending  the  provisions  of  the  Apothecaries  Act ;  but  as  that 
Act  now  stands,  its  provision  as  to  the  offence  created  by  it  is 
identical  with  that  of  the  Sunday  Trading  Act.  The  language 
of  the  29  Car.  2,  c.  7,  is :  "  Whoever  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary  calling  on  the 
Lord's  Day,"  &c.  That  of  the  Apothecaries  Act  is :  "  If  any 
person  shall  act  or  practise  as  an  apothecary,"  &c.  And  both 
Acts  go  on  to  provide  that  every  person  so  offending  "  shall  for 
every  such  offence  forfeit,"  &c.  It  appears  to  me,  therefore,  to 
be  clear  that,  however  the  subject-matter  and  character  of  the 
offences  created  by  the  two  statutes  may  differ,  they  are  both 
directed  against  an  habitual  or  continuous  course  of  conduct,  and 
not  against  an  individual  act,  and  therefore  they  ought  both  to 
receive  the  same  construction. 

The  appeal,  therefore,  ought,  in  my  judgment,  to  be  dismissed, 
and  with  costs. 

Hawkins,  J.  I  also  am  of  opinion  that  the  county  court  judge 
was  right  in  the  view  he  took,  in  holding  Ithat  the  advising  and 
prescribing  proved  against  the  respondent  constituted  in  law 

(1)  Cowp.  610. 
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v. 

JOXES. 


Hawkins,  J. 


but  one  offence,  for  which  one  penalty  only  was  recoverable;  1892 

and  that  consequently  the  respondent  is  entitled  to  our  judg-  Apotuecakies 

Company 

ment. 

Three  separate  actions  were  brought  by  the  appellants  against 
the  respondent  to  recover,  under  the  20th  section  of  the  Apothe- 
caries Act  (55  Gi-eo.  3,  c.  194),  three  separate  penalties  of  201.,  by 
reason,  as  was  alleged,  that  thrice  in  one  day,  namely,  May  6, 1892, 
he  had  acted  and  practised  as  an  apothecary,  by  giving  advice 
and  medicine  to  three  persons,  named  Newman,  Eaton,  and 
Page,  without  having  obtained  a  proper  certificate  entitling 
him  so  to  do.  In  the  first  of  these  cases  the  learned  judge  gave 
judgment  for  the  plaintiffs  for  the  penalty  of  20Z.  In  the  other 
cases  he  gave  judgment  for  the  defendant,  upon  the  ground  that, 
although  either  case  might  have  been  relied  on  to  support 
an  action,  and  all  three  cases  might  in  either  case  have  been 
proved  as  evidence  of  the  defendant's  infringement  of  s.  20, 
still,  the  three  cases  together  formed  but  one  offence  in  law, 
within  the  true  meaning  of  that  section.  The  material  words  of 
the  section  are  as  follows  :  "  If  any  person  shall  act  or  practise 
as  an  apothecary  without  having  obtained  such  certificate,  every 
person  so  offending  shall  for  every  sach  offence  forfeit  20Z."  It 
may  be  convenient  here  to  add  that  the  same  section  imposes 
upon  any  unqualified  person  who  shall  act  as  assistant  to  an 
apothecary,  to  compound  and  dispense  medicines,  for  every 
offence  a  penalty  of  5Z. 

Were  there  no  authorities  to  assist  in  forming  a  judgment 
upon  the  case,  I  can  hardly  suppose  that,  had  the  penalty  been 
imposed  merely  for  practising  as  an  apothecary,  it  would  have 
been  seriously  contended  that  a  person  could  have  been  convicted 
of  more  than  one  offence,  even  though  in  the  course  of  the  same 
day  100  patients  had  been  prescribed  for.  It  could  never  have 
been  in  the  contemplation  of  the  legislature  that  each  day 
during  which  a  person  illegally  practised  should  be  divided  into 
hours  or  minutes,  during  each  of  which  the  heavy  penalty  of  20Z. 
would  be  incurred  ;  nor  could  it  have  been  the  intention  of  the 
legislature  that  each  individual  act  of  prescribing  should  be 
deemed  such  separate  offence.  To  "practise  "  a  calling  does  not 
mean  to  exercise  it  upon  an  isolated  occasion,  but  to  exercise  it 
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1892      frequently,  customarily,  or  habitually :  see  Clarh  v.  Beg,  (1),  in 


Apothecaeies  which  it  was  held  that  to  render  a  person  liable  to  be  convicted 
Company  frequenting  a  public  place  with  intent  to  commit  a  felony,  it 
Jones.  ^^^g  ^^j^  sufficient  to  prove  that  on  one  occasion  only  the  prisoner 
Hawkins,  J.  ^g^g  ^j^g  place  with  intent,  but  it  ought  to  be  shewn  that  he 
was  there  habitually ;  and  though  it  is  true  each  individual  act 
would  afford  cumulative  evidence  of  ^practising,  yet  bare  proof 
of  one  individual  act  would  not  of  itself  amount  to  a  "  prac- 
tising." The  words  of  the  section,  however,  are  "  act  or  practise  " ; 
it  becomes  therefore  necessary  to  ascertain  the  meaning  of  the 
word  "  act"  as  there  used.  During  the  argument  I  was  disposed 
to  think  the  words  act "  and  "  practise  "  were  used  synony- 
mously, and  I  am  not  sure  that  this  is  not  the  correct  view.  Be 
that  as  it  may,  another  interpretation  may  be  given  to  the  word, 
equally  favourable  to  the  defendant.  It  may  be  the  word  "  act  " 
was  used  in  addition  to  "  practise  "  to  meet  the  case  of  persons 
who,  without  practising  habitually  as  apothecaries,  might  never- 
theless occasionally  act  as  such.  But  here,  again,  the  legislature 
could  never  have  intended,  and  the  language  of  the  section  does 
not  force  one  to  such  a  conclusion,  that  whilst  a  person  habitu- 
ally practising  without  a  certificate  could  only  incur  one  penalty 
each  day  he  so  practised,  a  person  who  did  not  habitually  prac- 
tise, and  therefore  was  not  so  grave  an  offender,  should  never- 
theless be  liable  to  a  separate  penalty  for  every  act  of  prescribing, 
without  limit  as  to  number  ;  in  other  words,  that  twenty  acts  of 
practice  in  one  day  would,  in  the  case  of  a  person  habitually 
practising,  only  constitute  one  offence,  whereas  against  a  much 
less  persistent  offender  each  act  might  be  treated  as  a  separate 
offence,  and  visited  with  a  separate  penalty.  Applying  the  same 
considerations  to  the  case  of  an  assistant,  it  seems  impossible  to 
suppose  that  every  act  of  assistance,  e.g.,  the  making  of  every 
pill  or  mixture,  could  be  visited  with  a  separate  penalty  of  5Z. 
Good  sense  revolts  at  the  idea  of  such  a  construction  of  the 
section. 

Yery  few  cases  are  to  be  found  in  the  books  directly  touching 
the  point  under  discussion,  and  in  neither  of  them  is  the  point 
actually  decided.    In  The  Apothecaries  Co.  v.  Bentley  (2)  Lord 
(1)  14  Q.  B.  D.  92.  (2)  1  C.  &  P.  538. 
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Tenterden  expressed  his  doubts  "whether  a  fresh  penalty  at-  1892 
tached  for  every  acting  as  an  apothecary  towards  each  different  Apothecaries 
patient,  and  whether  more  than  one  penalty  attached  for  a  con-  Company 
tinned  practising  as  an  apothecary,  though  the  party  attended  Jones. 
different  persons  as  patients."  HawMus,  j. 

In  The  Apothecaries  Co.  v.  Burt  (1)  the  question  was  again 
mooted,  but  it  was  not  thought  necessary  for  the  Court  to  express 
any  opinion  upon  it. 

I  must,  however,  observe,  as  a  significant  fact,  that  in  no 
reported  case  since  these  doubts  were  expressed  has  more  than 
one  penalty  been  recovered,  probably  for  the  reason  that  it  has 
been  felt  that  Lord  Tenterden's  doubts  were  well  founded. 

The  case  of  Creeps  v.  Burden  (2)  is  a  valuable  authority  for 
the  respondent.  It  is  true  that  case  was  determined  upon 
the  construction  of  another  statute;  but  the  grounds  of  the 
decision  are  applicable  to  the  case  before  us.  In  Crepps  v. 
Burden  (2)  the  plaintiff  had  been  convicted  in  four  separate 
convictions  for  unlawfully  exercising  his  ordinary  calling  of  a 
baker  by  selling  rolls  on  Sunday,  November  10,  1776,  contrary 
to  the  statute  29  Car.  2,  c.  7,  the  words  of  that  statute  being 
"  that  no  tradesman  or  other  person  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary  calling  on  the 
Lord's  Day."  It  was  assumed  that  there  were  several  sales  by 
the  plaintiff  of  rolls  on  the  Sunday  mentioned  in  the  convictions  ; 
but  it  was  urged  that  the  nature  of  the  offence  was  such  that  it 
could  only  be  committed  once  on  the  same  day,  and  that  if  the 
plaintiff  had  continued  baking  from  morning  till  night  it  would 
still  be  but  one  offence.  The  Court  held  that  this  was  so ;  and, 
in  giving  judgment.  Lord  Mansfield  stated  as  the  ground  for  it 
that  "  the  offence  is  exercising  his  ordinary  trade  upon  the  Lord's 
Day  ;  and  that,  without  any  fractions  of  a  day,  hours,  or  minutes. 
It  is  but  one  entire  offence,  whether  longer  or  shorter  in  point  of 
duration ;  so  whether  it  consist  of  one  or  a  number  of  particular 
acts,  the  penalty  incurred  by  this  offence  is  five  shillings.  There 
is  no  idea  conveyed  by  the  Act  itself  that  if  a  tailor  sews  on  the 
Lord's  Day  every  stitch  he  takes  is  a  separate  offence,  or  if  a 
shoemaker  or  carpenter  work  for  different  customers  at  dilferent 
(1)  5  Ex.  3G3.  (2)  1  Sm.  L.  C.  Otli  ed.  p.  692. 
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1892  times  on  the  same  Sunday,  that  those  are  so  many  separate  and 
poTHEOARiEs  ^istinct  offences.  There  can  he  hut  one  entire  offence  on  one  and 
Company  fj^^  g^^^^g  t^ay."  Suppose,  for  a  moment,  the  20th  section  had 
Jones.  stated  in  so  many  words  that  which  is  clearly  the  meaning  of  it, 
Hawkins,  J.  "  if  any  person  shall  on  any  day  in  the  iveeh  act  or  practise,"  &c., 
it  would  have  required  some  ingenuity  to  distinguish  the  present 
case  from  Crepjps  v.  Burden.  (1) 

The  same  reasons  which  guided  the  Court  in  Crepps  v.  Bur- 
den (1) — yiz.,  that  the  -offence  created  by  the  statute  can  alone  be 
made  the  subject  of  conviction — the  overt  acts  done  in  the  com- 
mission of  that  offence  are  but  so  many  pieces  of  evidence — had 
already  been  acted  upon  in  the  cases  of  Marriott  v.  Shaw  (2)  and 
Beg.  V.  Mathews  (3),  in  proceedings  to  recover  penalties  under 
statute  5  Anne,  c.  14,  s.  4,  which  forbade  the  keeping  by  un- 
qualified persons  of  dogs  and  engines  for  the  destruction  of  game. 
It  was  there  sought  to  recover  a  separate  penalty  for  each  hare 
killed ;  but  it  was  decided  that,  the  offence  being  the  keeping 
and  using  of  the  dogs  for  the  forbidden  purpose,  only  one  offence 
could  be  committed  on  the  same  day,  and  that  the  number  of 
hares  killed  was  immaterial.  It  was  said  by  the  Court  in  that 
case :  "  If  a  man  not  qualified  go  a  hunting  and  kill  never  so 
many  hares  upon  the  same  day,  he  would  forfeit  but  one  five 
pounds,  for  it  is  but  one  offence."  This  may  be  further  illus- 
trated by  taking  the  case  of  two  men  charged  each  with  using  a 
gun  to  kill  game  without  a  licence ;  if  they  shot  through  a  whole 
day  from  morning  till  night  each  would  be  guilty  of  one  offence 
only,  and  each  separate  use  of  the  gun  by  firing  a  shot  would  not 
constitute  a  separate  offence.  If  it  were  otherwise,  a  man  who 
fired  twenty  shots  would  incur  penalties  amounting  to  lOOZ., 
whilst  one  who  for  want  of  opportunity  only  fired  one  shot  would 
only  subject  himself  to  a  fine  of  bl. 

None  of  the  cases  cited  need  comment  beyond  that  which  I 
have  already  made. 

I  do  not  wish  it  to  be  understood  that  in  cases  arising  under 
the  Act  now  under  consideration  the  fact  that  an  uncertificated 
person  on  two  separate  days  prescribed  and  made  up  medicine 

(1)  1  Sm.  L.  C.  9th  ed.  p.  692.  (2)  Com.  274. 

(3)  10  Mod.  26. 
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for  different  persons  would  necessarily  justify  a  conviction  for  a  1892 


separate  offence  on  each  day,  for  it  is  not  difficult  to  imagine  Apothecakies 

cases  in  which  acts  of  prescribing  and  making  up  medicine  on  Company 

several  closely  following  days  might  taken  together  afford  Jones. 

abundant  evidence  of  practising.    No  such  conclusion  could    Hawkins,  j. 

fairly  be  drawn  if  the  acts  of  each  day  had  stood  alone.  Again, 

even  though  a  patient  be  attended  by  a  person  clearly  practising 

as  an  apothecary,  it  does  not  follow  that  because  the  attendance, 

prescription  for,  and  supply  of  medicine  to  such  patient  had 

extended  over  two  whole  days  or  parts  of  two  days  two  offences 

must  necessarily  have  been  committed.    Take  the  case  of  a 

patient  to  whom  in  a  case  of  urgency  an  unqualified  person  had 

attended  continuously,  say,  from  10  p.m.  on  one  day  to  10  a.m. 

on  the  following.    Under  such  circumstances  I  should  think  one 

offence  only  would  be  committed,  for  all  would  be  one  continuous 

action. 

This  view  might  be  further  illustrated  by  supposing  a  case  of 
night  poaching,  where  the  offender  commenced  his  offence  at 
11  P.M.  and  continued  it  till  2  or  3  a.m.  the  next  day. 

It  is  idle  to  attempt  to  lay  down  a  golden  rule  upon  the  sub- 
ject. Each  case  must  depend  upon  the  particular  circumstances 
attending  it.  In  the  present  case  I  have  already  said  I  think 
one  offence  only  was  committed,  and  I  agree  in  the  very  sensible 
and  sound  judgment  of  the  county  court  judge.  The  result  is 
that  I  think  this  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed.    Leave  to  appeal  ref  used. 

Solicitors  for  plaintiffs  :  Upton,  Athey,  &  Upton,  for  Johnson  dt 
Co.,  Birmingham. 

P.  B.  H. 
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1892  TELLOWS  and  Others  v.  THE  OWNERS  OF  THE  "LOED  STANLEY." 
V  17  18 

'  '  Liverjpool  Court  of  Passage — Admiralty  Jurisdiction — Rides  for  regulating 
Practice  and  Procedure — Rule  em;powering  Registrar  to  give  Summary 
Judgment — Invalidity — Prohibition — 31  &  32  Vict.  c.  71,  ss.  10,  13,  23, 
25—32  &  33  Vict.  c.  51,  ss.  1,  6. 

In  an  Admiralty  action  in  rem,  brought  in  tlie  Liverpool  Court  of  Passage  to 
recover  wages,  the  registrar  gave  judgment  for  the  plaintiffs,  under  a  rule 
made  by  the  assessor  of  the  court,  containing  provisions  similar  to  those  of 
Order  xiv.  of  the  Rules  of  Supreme  Court,  1883,  and  applying  to  Admiralty 
actions  in  rem,  and  giving  the 'registrar  power  to  enter  judgment. 

On  an  application  for  a  prohibition  : — 

Held,  that,  as  the  County  Courts  Admiralty  Jurisdiction  Act,  1868  (31  &  32 
Yict.  c.  71),  (which  by  s.  25  gives  Admiralty  jurisdiction  to  the  Court  of 
Passage)  and  the  County  Courts  Admiralty  Jurisdiction  Amendment  Act,  1869 
(32  &  33  Yict.  c.  51),  are,  by  s.  1  of  the  later  Act,  to  be  read  as  one  Act,  and, 
as,  by  ss.  10, 13,  and  23  of  the  earlier  Act,  jurisdiction  to  determine  causes  is 
conferred  on  the  judge  alone,  the  assessor  had  not  power,  under  s.  6  of  the 
later  Act,  to  confer  jurisdiction  on  the  registrar  to  hear  and  determine  the 
cause,  and  therefore  the  rule  was  invalid,  and  a  prohibition  must  be  granted. 

Motion  for  a  prohibition  to  prohibit  the  enforcement  of  an 
order  made  by  the  deputy  registrar  of  the  Liverpool  Court  of 
Passage. 

The  action  was  an  action  in  rem,  brought  by  the  plaintiffs,  the 
crew  of  the  Lord  Stanley^  to  recover  wages,  and  there  was  also  a 
claim  for  double  pay  under  s.  187  of  the  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104).  Appearance  having  been 
entered  by  the  mortgagee  of  the  vessel,  the  plaintiffs  took  out 
a  summons  before  the  deputy  registrar,  under  Number  II.  of  the 
General  Orders  of  the  Court  of  Passage,  1882,  made  by  the 
assessor  of  the  court,  which  is  as  follows : — 

"  Whereas  it  is  desirable  in  Admiralty  actions  brought  in  the 
said  Court  of  Passage  to  recover  a  debt  or  liquidated  demand  in 
money  upon  a  contract  express  or  implied  (as,  for  instance,  for 
wages,  necessaries  or  towage),  or  to  recover  damages,  or  unliqui- 
dated claims  (as,  for  instance,  for  wrongful  dismissal),  or  partly 
the  one  and  partly  the  other,  and  the  writ  of  summons  has  been 
specially  indorsed  with  the  particulars  of  the  amounts  sought  to 
be  recovered  after  giving  credit  for  any  payment  or  set-off,  and 
default  has  been  made  in  entering  an  appearance  in  such  actions 
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within  the  time  prescribed  by  the  orders  and  rnles  in  such  cases,  1892 


that  the  plaintiff  should  be  at  liberty  to  proceed  at  once  to  fellows 
judgment,  decree,  and  execution,  I  do  hereby  order  that  the  ownersop 
registrar  of  the  said  court  shall  and  may  proceed  to  hear  and  '^^^■'^y^,? 
determine,  and  shall  and  may  hear  and  determine,  the  said 
actions,  and  assess  the  damages  in  the  case  of  unliquidated 
claims,  and  make  such  orders,  rules,  and  decrees  therein  as  to 
him  shall  seem  fit  in  the  same  manner,  and  as  fully,  as  the 
assessor  or  other  presiding  judge  of  the  said  court  could,  or 
might,  or  can,  or  may,  do.  And  whereas  it  is  desirable  in 
Admiralty  actions  in  rem  or  in  personam — both  or  either — 
brought  in  the  said  Court  of  Passage  to  recover  a  debt  or 
liquidated  demand  in  money,  with  or  without  interest,  arising 
upon  a  contract  express  or  implied  (as,  for  instance,  for  wages, 
necessaries,  towage,  or  payment  of  a  liquidated  amount  of  m  oney), 
and  the  writ  of  summons  has  been  specially  indorsed  with  the 
particulars  of  the  amount  sought  to  be  recovered,  after  giving 
credit  for  any  payment  or  set-off,  that  the  plaintiff  shall  be  at 
liberty  where  the  defendant  appears  to  a  writ  of  summons  so 
indorsed,  or  where  a  third  person  by  leave  of  the  court  intervenes 
in  any  such  action,  to  apply  for  leave  to  enter  up  judgment  or 
decree,  and  to  issue  execution  thereupon  as  hereinafter  men- 
tioned, I  do  order  that  where  an  appearance  has  been  entered 
to  a  writ  of  summons  so  specially  indorsed  as  aforesaid,  the 
plaintiff  may  on  affidavit  made  by  himself,  or  by  any  other 
person  who  can  swear  positively  to  the  debt  or  cause  of  action, 
verifying  the  cause  of  action,  and  stating  that  in  his  belief  there 
is  no  defence  to  the  action,  call  on  the  defendant,  or  such  third 
person,  to  shew  cause  before  the  assessor  or  registrar  why  the 
plaintiff  should  not  be  at  liberty  to  enter  up  judgment  or  decree 
for  the  amount  so  indorsed,  together  with  interest,  if  any,  and 
costs.  A  copy  of  the  affidavit  shall  accompany  the  summons  or 
notice  of  motion.  The  assessor  or  registrar  may  thereupon, 
unless  the  defendant  or  such  third  person  as  aforesaid,  by 
affidavit  or  otherwise  satisfy  the  assessor  or  registrar  that  he  has 
a  good  defence  to  the  action  on  the  merits,  or  disclose  such  facts 
as  may  be  deemed  sufficient  to  entitle  him  to  defend,  make  an 
order,  empowering  the  plaintiff  to  enter  up  judgment  or  decree 
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1892       accordingly,  and  to  proceed  to  execution  thereupon,  as  in  ordinary 
Fellows    cases  in  Admiralty  actions  in  the  said  Court." 
Owners  op  affidavit  of  merits  was  produced  before  the  deputy  regis - 

^ANLE?"  objected  that  he  had  no  jurisdiction  to  direct 

judgment  to  be  entered  for  the  plaintiffs  without  trial.  The 
deputy  registrar  overruled  the  objection,  and  directed  judgment 
to  be  entered  for  the  plaintiffs  for  221.  6s.  lOd, 

The  mortgagee  thereupon  took  out  a  summons  for  a  prohibi- 
tion, which  came  on  for  hearing  in  the  vacation  before  Barnes,  J., 
who  referred  the  matter  to  the  Court. 


/.  D.  Crawford,  for  the  mortgagee,  in  support  of  the  motion. 
The  Admiralty  jurisdiction  of  the  Court  of  Passage,  and  the 
power  to  make  rules,  depend  entirely  on  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71),  and  the 
County  Courts  Admiralty  Jurisdiction  Amendment  Act,  1869 
(32  &  33  Yict.  c.  51),  which  two  Acts,  by  s.  1  of  the  Act  of 
1869,  are  to  be  read  and  interpreted  as  one  Act.  The  Act  of 
1868  gives  Admiralty  jurisdiction  to  certain  county  courts,  and 
by  s.  10,  "  In  an  Admiralty  cause  in  a  county  court  the  cause 
shall  be  heard  and  determined  in  like  manner  as  ordinary  civil 
causes  are  now  heard  and  determined  in  county  courts,"  with 
power  in  certain  cases  to  call  in  assessors.  This  means  that  the 
cause  is  to  be  heard  and  determined  by  the  judge  sitting  in 
Court.  By  s.  13,  "The  judge  of  every  county  court  having 
Admiralty  jurisdiction  shall  hear  and  determine  Admiralty 
causes,"  &c.  This  expressly  gives  jurisdiction  to  the  judge 
alone.  By  s.  23,  "  For  the  execution  of  any  decree  or  order 
of  a  county  court  in  an  Admiralty  cause  the  Court  may  order, 
and  the  registrar  on  such  order  may  seal  and  issue  .  .  .  process." 
This  shews  that  the  order  must  be  made  by  the  Court,  and  dis- 
tinguishes the  registrar  from  the  Court.  By  s.  25,  on  an  Order 
in  Council  being  made  giving  Admiralty  jurisdiction  to  the 
Liverpool  County  Court,  the  Court  of  Passage  is  to  "  have  the 
like  jurisdiction,  powers,  and  authorities  as  by  that  order  are 
conferred  on  the  said  county  court."  (1)    This  is  not  a  rule 

(1)  The  Order  in  Council  is  set  out  in  Williams  and  Bruce's  Admiralty 
Practice,  2nd  ed.  p,  817. 
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regulating  practice  and  procedure,  but  a  rule  dealing  with  juris-  1^92 
diction,  and  conferring  on  the  registrar  the  jurisdiction  which  Fellows 


Br.  Gommins,  for  the  plaintiffs,  and  PicJcford,  {Jose]pli  Walton, 
Q.C.,  and  W.  F.  Taylor,  with  him),  for  the  Mayor  and  Corporation 
of  Liverpool,  in  opposition  to  the  motion.  There  is  nothing  in 
any  of  the  enactments  referred  to  which  can  have  the  effect  of 
invalidating  this  rule.  It  is  a  rule  for  regulating  the  "  practice 
and  procedure,"  within  the  meaning  of  s.  6  of  the  Act  of  1869. 
The  words  used  are  wider  than  in  Speers  v.  Daggers.  (1)  There 
the  words  in  question  were  "  practice  and  pleading."  Sect.  6  of 
the  Act  of  1869  also  contains  the  words  "  and  for  other  purposes 
mentioned  in  s.  35  "  of  the  Act  of  1868,  and  one  of  such  purposes 
is  "  for  regulating  the  duties  of  the  judges  and  o£Scers  "  of  the 
Courts,  If  this  rule  confers  jurisdiction  on  the  registrar,  it  does" 
not  go  further  in  that  respect  than  the  Kules  of  the  Supreme 
Court,  1883,  Order  iii.,  r.  6,  and  Order  xiv.,  which,  for  the  first 
time,  gave  jurisdiction  to  a  master  to  make  an  order  for  judg- 
ment in  an  action  for  the  recovery  of  land.  Those  rules  are  not 
part  of  a  statute,  being  made  under  the  powers  given  by  the 
Appellate  Jurisdiction  Act,  1876  (39  &  40  Yict.  c.  59),  s.  17,  and 
the  Supreme  Court  of  Judicature  Act,  1881  (44  &  45  Vict.  c.  68), 
s.  19,  and  they  go  further  than  the  rule  in  the  present  case,  for 
they  deprive  a  defendant  of  the  right  to  a  trial  by  jury,  which 
does  not  exist  in  Admiralty  proceedings. 

[The  following  cases  were  also  cited :  Garnett  v,  Bradley  (2) ; 
In  re  Mills'  Estate,  Ex  parte  Commissioners  of  WorJcs  and  Public 
Buildings  (3) :  Ind,  Coope  &  Co.  v.  Emmerson.  (4)] 
J.  B.  Crawford,  replied. 

Lord  Coleridge,  C,  J.  This  case  raises  an  important  point ; 
but,  after  hearing  the  argument,  I  have  come  to  a  clear  conclu- 
sion. The  question  is  whether  the  assessor  of  the  Court  of  Pas- 
sage had  power  to  make  the  rule  which  has  been  the  subject  of 
discussion.    The  argument  that  he  had  such  power  depends  on  a 

(1)  1  Cababe  &  Ellis,  503.  (3)  34  Ch.  D.  24. 


(2)  3  App.  Cas.  944. 


(4)  12  App.  Cas.  300. 
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1892      number  of  statutes  and  on  rules  which  have  been  made  by  the 
Fellows    j^^g^s  dealing  with  practice  and  procedure.    It  might  be  hard 
Owners  of  ^^^^       subject-matter  of  this  rule  is  not  covered  by  the 

The  "  LoED  word  "  procedure,"  and  if  I  were  driven  to  decide  the  case  on 

 *     that  argument  I  should  wish  to  take  time  to  consider ;  but  I  am 

Lord  Coleridge,  opinion  that  I  am  not  so  driven.  Order  xiv.,  and  the  various 
statutes  and  rules  which  have  been  referred  to  as  illustrating 
that  argument,  were  dealing  with  an  old  established  procedure,  a 
matter  that  was  familiar  to  the  framers  of  the  rules ;  whereas 
in  the  present  case,  the  question  is  confined  to  the  construction 
of  two  Acts  of  Parliament.  The  argument  against  the  validity 
of  the  rule  is  short  and  clear,  and  I  can  see  no  answer  to  it. 
There  are  two  Acts  of  Parliament,  passed  in  1868  and  1869, 
dealing  with  the  Admiralty  jurisdiction  of  county  courts,  and 
also  giving  Admiralty  jurisdiction  to  the  Court  of  Passage.  By 
s.  1  of  the  later  Act,  it  is  expressly  provided  that  the  two  Acts 
shall  be  read  as  if  they  were  one  Act.  In  the  Act  of  1868, 
ss.  10  and  13,  we  find  two  distinct  enactments  to  the  effect  that 
the  judge,  and  the  judge  alone,  is  to  hear  and  determine  Admi- 
ralty causes  in  county  courts.  It  is  clear  from  those  two  sections 
that  the  judge,  and  no  one  but  the  judge,  has  power  to  hear  and 
determine  such  causes.  Then  s.  35  gives  power  to  make  general 
orders  for  regulating  the  practice  and  procedure  of  the  Admiralty 
jurisdiction  of  the  county  courts.  Sect.  25  of  the  same  Act, 
for  the  first  time  gives  Admiralty  jurisdiction  to  the  Court  of 
Passage,  which  is  to  be  the  same  jurisdiction  as  that  conferred 
on  the  county  court.  It  follows  from  the  sections  to  which  I  have 
referred  that  it  is  the  judge  who  is  to  exercise  such  jurisdiction. 
By  s.  6  of  the  Act  of  1869,  which,  as  I  have  already  pointed  out, 
is  to  be  read  as  one  with  the  Act  of  1868,  power  is  given  to  the 
assessor  of  the  Court  of  Passage  to  make  general  rules  and  orders 
for  regulating  the  practice  and  procedure  of  the  Admiralty  and 
maritime  jurisdiction  in  that  Court.  Suppose  these  two  Acts 
were  in  form  one  Act,  and  there  were  a  schedule,  and  it  were 
provided  that  the  Act  should  apply  to  all  the  courts  named  in 
the  schedule,  and  various  county  courts  were  mentioned  in 
the  schedule,  and  also  the  Court  of  Passage ;  could  it  then  be 
doubted  that  the  power  conferred  by  the  Act  on  the  judge  of  the 
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Court  of  Passage  would  be  tlie  same  as,  and  neither  more  nor  less  1892 

than,  that  conferred  by  the  same  Act  on  the  judges  of  the  county  Fello^vs 

courts  ?    Could  it  be  contended  that,  jurisdiction  being  given  by  owneks  of 

the  statute,  power  was  also  given  by  the  same  statute  to  alter  that  '^^^^^^^^^ 

lurisdiction  by  a  rule  in  direct  contradiction  to  the  terms  of  the   

-r  .-11  .  TP/.  -1  ^^^^  Coleridge, 

Act  ?  It  IS  said  that  there  is  a  difference  m  the  present  case,  c.j. 
because  by  the  later  Act  the  assessor  of  the  Court  of  Passage  has 
a  power  which  each  county  court  judge  has  not.  That  may  be 
so,  but  the  question  to  be  determined  is  whether,  putting  the 
two  Acts  together,  a  power  is  given  to  the  assessor  of  the 
Court  of  Passage  which  it  cannot  be  contended  is  given  to  the 
judges  of  the  county  courts.  The  Acts  are  to  be  read  as  one 
Act  giving  a  statutory  jurisdiction,  and  I  fail  to  see  how  they 
can  be  read  as  giving  power  to  repeal  a  part  of  the  Act  itself, 
and  exercise  the  jurisdiction  in  a  different  way.  The  Court  of 
Passage  is,  so  far  as  Admiralty  jurisdiction  is  concerned,  a 
statutory  court,  and  the  assessor  has  statutory  power,  to  be 
exercised  according  to  the  statutes,  and  there  is  nothing  to  shew 
that  he  has  power,  to  repeal  a  part  of  the  very  Act  which  gives 
him  jurisdiction.  It  has  been  pointed  out  that  if  the  power 
contended  for  exists  it  must  exist  without  any  limitation  or 
control,  a  power  which  it  is  not  suggested  is  anywhere  given 
to  county  court  judges,  or  even  to  the  judges  of  the  High 
Court,  for  the  rules  which  they  are  empowered  to  make  have 
to  be  laid  before  the  Houses  of  Parliament,  and  are  liable  to 
be  annulled.  There  is  no  such  provision  here,  so  that  if  the 
power  contended  for  exists,  the  assessor  of  the  Court  of  Passage 
may  make  any  rule  which  he  may  think  fit  to  make,  without 
being  subject  to  any  control.  That,  in  itself,  is  a  very  strong 
argument  against  the  existence  of  the  jurisdiction.  I  am  aware 
that  where  the  words  of  a  statute  are  clear  we  ought  to  insist 
upon  interpreting  them  according  to  their  natural  meaning, 
whatever  the  consequence  may  be,  and  I  have  always  striven 
to  uphold  this  doctrine ;  but  the  argument  in  favour  of  a  con- 
struction which  is  in  itself  reasonable  is  strengthened,  if  it  is 
shewn  that  any  other  construction  will  lead  to  unreasonable 
consequences. 

For  these  reasons,  I  am  of  opinion  that  the  prohibition 
must  go. 
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1892         Wills,  J.    I  am  of  the  same  opinion,  and  have  little  to  add. 


Fellows  ^  think  that  Mr.  Pickford's  contention,  that  the  words  "  practice 
OwNEEs  OF         procedure  "  are  large  enough  to  cover  this  rule,  is  correct,  so 

The  "  LoED  far  as  it  relates  to  the  application  of  the  principle  of  Order  xiv. 

Stanley  " 

Whether  the  words  are  large  enough  to  cover  the  transfer  of 
jurisdiction  to  the  registrar,  is  another  question.  I  wish  to  point 
out,  as  I  pointed  out  in  Sjoeers  v.  Daggers  (1),  that  the  relative 
positions  of  the  assessor  and  the  registrar  of  the  Court  of  Passage, 
are  not  at  all  analogous  to  those  of  a  judge  and  a  master  of  the 
High  Court  of  Justice.  The  assessor  of  the  Court  of  Passage 
occupies  a  somewhat  anomalous  position,  and  is  not  like  a  judge 
of  the  High  Court.  He  has  no  jurisdiction  in  chambers,  nor 
indeed  any  jurisdiction  except  that  conferred  by  certain  Acts 
of  Parliament.  Under  them  there  is  no  appeal  from  the  registrar 
to  the  assessor.  Therefore,  the  analogy  relied  upon  in  support 
of  the  power  to  transfer  the  jurisdiction,  is  incomplete.  It  is 
not,  however,  necessary  to  decide  this  point,  and  I  would  rather 
leave  it  to  be  further  considered  in  case  any  similar  question 
should  arise  on  any  future  occasion.  In  my  opinion,  the  answer 
to  Mr.  Pickford's  argument  is  to  be  found  in  the  provisions  of 
ss.  10  and  13  of  the  Act  of  1868,  by  which  the  jurisdiction  in 
Admiralty  matters  is  given  to  the  judge.  This  view  is  further 
supported  by  the  provision  in  s.  23,  that  "  the  Court  may  order, 
and  the  registrar,  on  such  order,  may  seal  and  issue  process." 
The  rule  now  before  us  amounts  to  a  repeal  of  a  part  of  the  very 
Act,  under  and  for  the  purposes  of  which  the  rule  itself  was 
made.  It  deals  with  the  jurisdiction  which  the  Act  confers  on 
the  assessor,  and  transfers  that  jurisdiction  to  the  registrar,  and 
pro  tanto  it  is  a  repeal  of  the  Act.  As  to  this  part  of  the  case  I 
have  no  hesitation,  and  I  therefore  agree  that  the  prohibition  ought 
to  be  granted. 

Motion  granted  ivith  costs  against  the  plaintiffs, 
hut  not  against  the  Mayor  and  Corporation, 
Solicitor  for  plaintiffs :  W.  A.  Tetlow,  Liverpool, 
Solicitors  for  the  mortgagee :  Fritchard,  Englefield  &  Co.,  for 
Miller  &  Williamson^  Liverpool, 

Solicitors  for  the  corporation :  F,  Venn  &  Co.,  for  Athinson, 
Town  Clerk  of  Liverpool, 

(1)  1  Cababe  &  Ellis,  503.  P.  B.  H. 
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BUCKLEY  V.  CRAWFORD.  1892 
TOWNEND,  Claimant.  Nov.  16,  21. 

Arrest— DtUors  Ad—''  Default  in  Payment  of  a  Sum  of  Money  "—32  &  33 
Vict.  c.  62,  ss.  4,  5. 

An  order  was  made  in  interpleader  proceedings  that  the  sheriff  should  sell 
the  goods  seized  and  pay  the  claimant,  the  execution  creditor  undertaking  to 
make  good  any  deficiency  on  sale.  There  was  a  deficiency,  and  the  master 
ordered  that  the  execution  creditor  should  pay  the  amount  to  the  claimant. 
Default  being  made  in  payment,  an  order  was  made  committing  the  execution 
creditor  for  contempt  of  court.  There  was  no  proof  that  he  had  means  to 
pay  :— 

Held,  that  the  case  was  one  of  default  in  payment  of  a  sum  of  money,  withm 
the  meaning  of  s.  4  of  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  and  that 
an  order  of  commitment  could  not  be  made. 

Appeal  by  the  plaintiff  from  an  order  of  commitment  made 
by  Bruce,  J.,  at  chambers. 

The  plaintiff  Buckley  had  recovered  judgment  against  the 
defendant  Crawford,  and  issued  execution.  The  goods  seized 
were  claimed  by  the  claimant  Townend,  and  the  sheriff  inter- 
pleaded. In  the  interpleader  proceedings  the  master  made  an 
order  under  the  Kules  of  the  Supreme  Court,  1883,  Order  LVii., 
r.  12,  directing  that  the  sheriff  should  sell,  and  pay  the 
claimant,  and  further  providing  for  the  application  of  the  pro- 
ceeds of  the  sale.  The  order  concluded  with  the  words  "  the 
plaintiff  undertaking  to  make  good  any  deficiency  on  sale." 
The  sheriff  sold,  and  there  was  a  deficiency,  which  was  ascer- 
tained to  amount  to  139Z.  Os.  lOcl.  An  order  was  made  by  the 
master  directing  the  plaintiff  to  pay  this  amount  to  the  claimant 
within  four  days.  Default  having  been  made  by  the  plaintiff  in 
compliance  with  this  order,  the  claimant  took  out  a  summons 
for  commitment,  on  which  summons  Bruce,  J.,  made  the  order 
which  was  the  subject  of  the  present  appeal.  The  plaintiff's 
ailidavit  denied  the  existence  of  means,  and  there  was  no  proof 
of  means, 

Nov.  1().  C.  C.  Scott,  (E.  C.  BoUnson,  with  him),  for  the  plain- 
tiff, in  support  of  the  appeal.    There  was  no  jurisdiction  to 
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1892  make  the  order.  The  case  comes  within  the  words  of  the  Debtors 
Buckley"  Act,  1869  (32  &  33  Yict.  c.  62),  s.  4,  by  which  "With  the 
Ckawfobd.  exceptions  hereinafter  mentioned  no  person  shall  be  imprisoned 
for  making  default  in  payment  of  a  sum  of  money,"  and  none  of 
the  exceptions  apply,  and  therefore  by  s.  5,  sub-s.  2,  no  order 
could  be  made  without  proof  of  means ;  and  by  the  Bankruptcy 
Act,  1883  (46  &  47  Yict.  c.  52),  s.  103,  and  the  Orders  of 
January  1, 1884,  and  March  4, 1885,  made  under  that  section  (1), 
any  order  of  the  kind  ought  to  be  made  by  the  judge  to 
whom  bankruptcy  business  is  assigned.  A  reason  for  this  is  to 
be  found  in  s.  103,  sub-s.  5,  by  which  under  certain  circum- 
stances the  judge,  instead  of  committing,  may  make  a  receiving 
order,  which  a  judge  at  chambers  cannot  do.  The  Eules  of  the 
Supreme  Court  do  not  provide  for  this  mode  of  enforcing  an 
order  for  payment :  Kules  of  the  Supreme  Court,  1883,  Order  xlii., 
r.  3,  4,  6,  24.  The  authorities  support  the  appellant's  con- 
tention :  Hewitson  v.  Sherwin  (2) ;  Billon  v.  Cunningham  (3) ; 
Esdaile  v.  Visser  (4) ;  Be  Lossy  v.  Be  Lossy.  (5) 
[Wills,  J.,  referred  to  Linton  v.  Linton,  (6)] 
Oswald,  for  the  respondent.  The  order  was  rightly  made.  The 
plaintiff  by  giving  this  undertaking  obtained  the  conduct  of  the 
sale,  and  now  seeks  to  repudiate  what  is  in  substance  a  bargain 
with  the  Court.  This  amounts  to  contempt,  which  may  be 
punished  by  attachment,  just  as  a  breach  of  an  injunction  may. 
None  of  the  cases  cited  cover  the  point,  and  Preston  v.  Ethering- 
ton  (7)  and  Bates  v.  Bates  (8)  are  in  favour  of  the  respondent. 

C.  C.  Scott,  in  reply.  Bates  v.  Bates  (8)  is  distinguishable,  for 
in  that  case  a  bond  had  to  be  given ;  otherwise  the  order  would 
not  have  been  made. 

Cur,  adv,  vult. 

Nov.  21.  LoED  CoLEEiDGE,  C.J.  We  have  come  to  the  con- 
clusion that  there  was  no  jurisdiction  in  this  case  to  make  the 
order  for  attachment,  and  it  must  therefore  be  set  aside.  My 

(1)  See    Williams's    Bankruptcy  (4)  13  Ch.  D.  421. 
Practice,  5tli  ed.  p.  280.  (5)  15  P.  D.  115. 

(2)  Law  Kep.  30  Eq.  53.  (6)  15  Q.  B.  D.  239. 

(3)  Law  Eep.  8  Ex.  23.  (7)  37  Ch.  D.  104. 

(8)  14  P.  D.  17. 
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learned  brother  will  give  our  reasons,  and  comment  on  the  1892 
authorities.  Buckley 

V. 

Crawfokd. 

Wills,  J.  In  this  case  an  application  was  made  for  an  order 
to  commit  the  plaintiff  in  the  action  for  disobedience  to  an  order 
which  had  been  made  directing  him  to  pay  a  sum  of  money  to 
the  claimant  in  the  interpleader.  This  was  a  simple  order  to 
pay  money,  but  it  is  sought  to  treat  the  default  in  obeying  the 
order  as  a  contempt  of  court,  on  the  ground  that  the  order  for 
payment  was  made  in  pursuance  of  an  undertaking  which  had 
been  given  by  the  plaintiff.  There  is  however  no  difference 
between  an  order  to  pay  money  made  in  pursuance  of  an  under- 
taking and  any  other  order  to  pay  a  sum  of  money.  It  is  true 
that  the  undertaking  is  the  original  ground  of  the  liability,  but 
attachment  is  never  granted  except  for  disobedience  of  an  order 
to  do  or  abstain  from  doing  some  specific  thing.  Here  the  only 
order  that  could  be  made  in  pursuance  of  the  undertaking  is  to 
pay  the  money.  The  words  of  the  Debtors  Act,  1869  (32  &  33 
Vict.  c.  62),  s.  4,  shew  that  under  such  circumstances,  if  the  case 
does  not  come  within  any  of  the  exceptions  mentioned,  there  can 
be  no  imprisonment  for  default  in  payment,  for  the  money  is 
due  as  a  debt.  There  is  abundant  authority  in  support  of  this 
proposition. 

In  Beg.  v.  Pratt  (1)  an  order  had  been  made  by  Quarter 
Sessions  for  payment  of  costs,  and  it  was  held  that,  as  the  order 
could  be  enforced  before  a  justice  by  warrant  of  distress,  and  in 
default  of  distress  by  warrant  of  commitment,  the  case  came 
within  the  second  exception  in  s.  4  of  the  Debtors  Act,  1869, 
"  Default  in  payment  of  any  sum  recoverable  summarily  before 
a  justice  or  justices  of  the  peace,"  and  the  person  ordered  to  pay 
the  costs  was  not  protected  from  imprisonment.  In  giving 
judgment.  Lush,  J.,  said :  "  The  words  in  the  enacting  part — 
default  in  payment  of  a  sum  of  money — are  advisedly  used 
instead  of  'debt,'  in  order  to  include  cases  which  might  not 
properly  have  been  called  cases  of  debt,  such  as  costs  on  a  judg- 
ment of  nonsuit,  or  costs  on  a  verdict  for  the  defendant,  or 
damages  in  an  action  of  tort,  or  costs  under  a  rule  of  court.  The 

(1)  Law  Eep.  5  Q.  B.  176. 
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1892  enacting  part  therefore  uses  the  words  'sum  of  money/  and  this 
Buckley  clearly  applies  to  and  includes  costs ;  and  the  same  expression 
Crawford.  second  exception  must  also  equally  apply  to  costs."  (1) 

wiiiTj  clear  from  this  passage  that  Lush,  J.,  held  that  an  order 

for  payment  of  costs  was  prima  facie  within  the  enacting  part  of 
the  Act,  and  if  it  had  not  been  within  one  of  the  exceptions  the 
Act  would  have  applied. 

In  Hewitson  v.  Sherwin  (2),  James,  Y.C.,  held  that  money  pay- 
able for  costs  under  an  order  of  the  Court  was  a  debt  within  the 
meaning  of  the  Act. 

In  Billon  v.  Cunningham  (3)  the  Court  of  Exchequer  held 
that  an  order  for  payment,  as  distinguished  from  an  order  for 
commitment,  might  be  made  without  proof  of  means,  and,  in 
giving  judgment,  Kelly,  C.B.,  said  :  "  It  is  quite  clear  the  Act 
was  intended  to  be  of  general  operation,  and  to  apply  to  every 
description  of  persons.  The  object  was  that  there  should  be  no 
imprisonment  except  for  wilful  default."  (4) 

In  Jackson  v.  Mawby  (5),  where  a  defendant  had  been  com- 
mitted for  contempt  in  not  filing  an  answer,  and  after  his  com- 
mittal had  filed  his  answer,  but  had  not  paid  the  costs  incident 
to  his  contempt.  Hall,  V.C.,  held  that  the  effect  of  the  Debtors 
Act  was  to  take  away  from  the  Court  the  power  of  keeping  him 
in  prison  because  he  had  not  paid  the  costs,  and  granted  an 
order  for  his  discharge. 

In  Harris  v.  Ingram  (6)  there  is  an  elaborate  discussion  as  to 
the  meaning  and  effect  of  the  provisions  of  the  Act  by  Jessel,  M.R., 
who  expressed  his  opinion  that  the  power  of  imprisonment  which 
the  Act  reserves  in  the  excepted  cases  was  vindictive  or  punitive, 
and  could  only  be  exercised  for  the  punishment  of  a  dishonest 
debtor. 

In  the  present  case  it  is  not  shewn  that  the  debtor  is  dis- 
honest, and,  therefore,  the  case  falls  within  the  words  and  the 
policy  of  the  Act.  The  Act  was  passed  for  the  express  purpose 
of  getting  rid  of  the  indefinite  and  often  life-long  imprisonment 
to  which,  under  the  old  law,  debtors  were  liable.    I  think  I  can 


(1)  Law  Kep.  5  Q.  B.  at  p.  182. 

(2)  Law  Kep.  10  Eq.  53. 

(3)  Law  Eep.  8  Ex.  23. 


(4)  Law  Kep.  8  Ex.  at  p.  25. 

(5)  1  Ch.  D.  86. 

(6)  13  Ch.  D.  338. 
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see  how  this  order  came  to  be  made.   A  case  seems  to  have  been  ^^^^ 
mentioned  to  Bruce,  J.,  in  chambers,  in  which  an  order  for  Buckley 
attachment  was  made  by  Charles,  J.,  against  a  person  named  Crawford. 
Harvey.    I  have  heard  what  the  circumstances  of  that  case  were  wni^j. 
from  Charles,  J.,  himself.    He  was  satisfied  on  the  af&davits 
that  the  person  against  whom  he  made  the  order  had  the  money, 
and  he  treated  the  case  as  one  of  wilful  default  and  dishonesty. 
No  doubt  the  counsel  who  mentioned  the  case  to  Bruce,  J.,  at 
chambers  was  not  aware  of  this  fact. 

For  these  reasons  I  am  of  opinion  that  there  was  no  jurisdic- 
tion to  make  this  order  for  attachment,  and  that  it  ought  to  be 
set  aside. 

Appeal  alloived. 

Solicitors  for  appellant :  Burgoyne,  Watts  &  Co. 
Solicitor  for  respondent :  Arthur  Harris. 

P.  B.  H. 


GOSLING  V.  GKEEN. 

River — Navigation — Looh-out  on  hoard  Steam-vessel — By-laws — Inconsistency. 

The  99th  by-law  made  under  the  provisions  of  the  Watermen's  and  Lighter- 
men's Amendment  Act,  1859,  which  requires  the  master  or  other  person  having 
the  command  or  management  of  any  steamboat  navigated  on  the  river  Thames 
to  cause  a  proper  look-out  to  be  kept  from  the  bow  of  such  steamboat,  is  not 
inconsistent  with  or  repealed  by  the  36th  by-law  made  under  the  provisions  of 
the  Thames  Conservancy  Act,  1864,  which  requires  the  master  of  every  steam- 
vessel  navigating  the  river  to  cause  a  proper  look-out  to  be  kept  from  the  said 
steam-vessel  during  the  whole  time  it  is  under  way.  Where,  therefore,  no  look- 
out was,  in  fact,  kept  from  the  bow,  and  the  captain  was  summoned  and  fined 
under  the  former  by-law  : — 

//eW,  that  the  conviction  was  right. 

Case  stated  by  a  metropolitan  police  magistrate. 

A  summons  had  been  taken  out  by  the  respondent  Gosling, 
under  the  99th  by-law  made  under  the  Watermen's  and  Lighter- 
men's Amendment  Act,  1859,  22  &  23  Vict.  c.  cxxxiii.,  charging 
tliat  the  appellant.  Green,  on  June  17,  1892,  between  Southwark 
bridge  and  Westminster  bridge,  being  the  master  or  person  in 
charge  of  the  steamboat  Rijlemaiif  did  navigate  the  same  without 
causing  a  proper  look-out  to  be  kept  from  the  bow  of  such  vessel, 
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1892      contrary  to  the  by-law  in  that  case  made  and  provided.    At  the 
Gosling    hearing  before  the  learned  magistrate,  it  was  proved,  and  he 
Green      found  as  a  fact,  that  there  was  no  person  in  the  bow  of  the  vessel 
on  the  day  charged  in  the  summons,  and  he  convicted  the  appel- 
lant, and  fined  him  in  the  sum  of  five  shillings. 

It  was  contended  before  the  magistrate,  on  behalf  of  the  ap- 
pellant, that  by-law  99  of  the  Watermen's  and  Lightermen's 
Amendment  Act,  1859,  was  bad,  being  inconsistent  with  by-law 
36,  made  under  the  Thames  Conservancy  Act,  1864  (27  &  28 
Yict.  c.  113). 

By-law  99  of  the  Watermen's  and  Lightermen's  Amendment 
Act,  1859,  is  as  follows :  "  That  if  the  master  or  other  person 
having  the  command  or  management  of  any  steamboat  or  vessel 
navigated  as  last  aforesaid  shall  not  (when  practicable)  remain, 
continue,  and  be  on  one  of  the  paddle-boxes  or  on  the  bridge  of 
such  steamboat  or  vessel,  or  shall  permit  or  suffer  any  other 
person  except  the  crew  of  such  steamboat  or  vessel  to  be  and 
remain  on  such  paddle-boxes,  or  on  the  deck  cabins  thereto  ad- 
joining, or  bridge  of  such  steamboat  or  vessel,  or  shall  not  cause 
and  procure  a  proper  look-out  to  be  kept  from  the  bow  of  such 
steamboat  or  vessel,  he  shall  incur  a  penalty  not  exceeding  five 
pounds.  ..." 

By-law  36  of  the  Thames  Conservancy  is  as  follows :  "  The 
master  of  every  steam-vessel  navigating  the  river  shall  be  and 
remain  on  one  of  the  paddle-boxes,  or  on  the  bridge  of  such 
steam-vessel,  and  shall  cause  a  proper  look-out  to  be  kept  from 
the  said  steam-vessel  during  the  whole  time  it  is  under  way,  and 
shall  remove,  or  cause  to  be  removed,  any  person  other  than  the 
crew  who  shall  be  on  the  bridge  or  paddle-boxes  of  such 
steamer." 

The  question  for  the  Court  was,  whether  by-law  99  of  the 
Watermen's  Act  was  good  and  valid  so  far  as  regards  the  matter 
determined  in  this  case. 

Grain,  for  the  appellant.  The  conviction  was  bad.  It  is  suf- 
ficient compliance  with  by-law  36  under  ,the  Thames  Conser- 
vancy Act,  if  a  proper  look-out  is  kept  on  a  steam-vessel,  in 
whatever  part  of  the  vessel  that  look-out  may  be  kept ;  and  there 
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is  nothing  in  tlie  case  to  shew  that  the  look-out  kept  was  not  a 
proper  look-out  within  the  meaning  of  that  by-law.  By-law  99 
under  the  Watermen's  Act,  is  inconsistent  with  by-law  36  under 
the  Thames  Conservancy  Act,  which  was  passed  five  years  later, 
and  is  repealed  by  it. 
Avory,  for  the  respondent,  was  not  called  upon. 

Pollock,  B.    I  am  of  opinion  that  this  conviction  was  right, 
and  should  be  affirmed.     The  charge  is  that  the  appellant 
navigated  a  steamboat  without  a  proper  look-out  in  the  bow,  con- 
trary to  by-law  99  of  the  Watermen's  Act,  and  there  is  a  finding 
by  the  learned  magistrate  that  there  was  no  person  in  the  bow. 
It  is  said,  however,  that  that  by-law  is  no  longer  good  and  bind- 
ing, and  this  is  really  the  only  question  left  to  us  by  the  magis- 
trate.   Now,  under  this  by-law,  which  was  made  in  pursuance  of 
the  provisions  of  the  Watermen's  Act,  1859,  it  is  clear  that  two 
things  are  required ;  first,  the  master  himself  (or  other  person  in 
command)  is  to  remain  on  the  paddle-box  or  bridge ;  and,  secondly, 
there  is  to  be  a  proper  look-out  kept  from  the  bow;  and  this 
involves  the  necessity  of  two  persons  being  on  the  watch  or  look- 
out while  the  vessel  is  being  navigated.    It  is  obvious  that  the 
by-law  was  drawn  up  with  a  double  intention ;  in  the  first  place, 
the  protection  of  persons  navigating  craft  on  the  river,  and,  in 
the  second  place,  with  a  view  of  pointing  out  how  that  protection 
is  to  be  arrived  at ;  there  is  to  be  some  other  person  on  the  watch 
besides  the  master.    Then  comes  by-law  36  of  the  Thames 
Conservancy,  made  a  few  years  later  under  the  powers  given  by 
the  Thames  Conservancy  Act,  1864,  which  provides  that  a  proper 
look-out  is  to  be  kept  from  the  vessel  while  under  way ;  under 
that  by-law  it  is  clear  that  the  look-out  need  not  be  kept  from 
the  bow,  so  long  as  it  is  a  proper  look-out ;  the  proper  look-out 
might  be  that  of  the  master,  or,  at  any  rate,  of  some  person  in 
another  part  of  the  vessel  than  the  bow.    There  being  that 
apparent  discrepancy  between  the  two  by-laws,  it  has  been  con- 
tended on  behalf  of  the  appellant  that  they  are  inconsistent,  and 
that  by-law  36  of  the  Thames  Conservancy  by  implication  repeals 
by-law  99  of  the  Watermen's  Act. 

Now  it  is  quite  clear  that  up  to  a  certain  point  the  two 


1892 


Gosling 

V. 

Green. 


]12 


QUEEN'S  BENCH  DIVISION. 


[1893] 


189^      provisions  are  the  same ;  in  both  of  them  the  master  (which  term 
Gosling     I  use  as  including  any  person  in  command)  is  to  be  upon  the 
Geeen.     paddle-box  or  bridge ;  but  then  comes  a  difference,  the  one  by- 
pJii^,  B.         providing  that  a  proper  look-out  shall  be  kept  from  the  bow, 
the  other  merely  that  a  proper  look-out  shall  be  kept.    It  seems 
hardly  necessary  to  state  the  proposition,  that  when  by  an  Act 
of  Parliament  or  a  by-law  a  new  provision  is  made  affecting  the 
subject-matter  of  an  earlier  Act  or  by-law,  there  is  no  repeal  by 
implication  of  the  earlier  one  by  the  later  unless  the  two  are 
inconsistent.    It  cannot  be  said  in  the  present  case  that  there  is 
an  inconsistency ;  it  may  be  perfectly  right  and  necessary  from 
the  point  of  view  of  the  Watermen's  Company  that  there  should 
be  a  look-out  man  in  the  bow,  while  the  Thames  Convervancy 
may  be  satisfied  if  a  sufficient  look-out  is  kept  somewhere  in  the 
boat. 

When  the  course  of  legislation  is  carefully  looked  at,  the  sug- 
gestion of  the  absurdity  of  there  being  two  sets  of  provisions 
dealing  with  the  same  subject-matter  loses  its  force.  By  the 
Thames  Conservancy  Act,  which  was  passed  five  years  after  the 
Watermen's  Act,  the  latter  Act  is  in  terms  dealt  with,  and  by  a 
series  of  sections  (s.  53  to  s.  63)  provisions  are  made  which  limit 
and  alter  the  effect  of  the  Watermen's  Act,  while,  by  s.  58,  the 
provisions  of  the  Thames  Conservancy  Act  are  to  be  read  and 
have  effect  together  with  those  of  the  Watermen's  Act.  The 
result  is  that  the  two  Acts  are  to  be  read  as  one  Act ;  certain 
sections  of  the  earlier  Act  are  repealed  or  varied,  but  the  ques- 
tion arising  under  their  by-law  99  is  left  undealt  with.  It  is 
perfectly  clear  to  me  that  this  is  not  a  question  of  mere  lan- 
guage, but  that  it  was  the  intention  of  the  Act ;  the  legislature 
did  not  intend  that  the  Watermen's  Act,  or  the  by-laws  made 
under  it,  should  be  varied  or  affected  except  as  expressly  pro- 
vided. 

Hawkins,  J.    I  am  of  the  same  opinion. 

Judgment  for  the  respondent. 

Solicitors  for  appellant :  Arnold  Williams  &  Co, 
Solicitors  for  respondent :  Ayton  Safford  &  Kent, 

W.  J.  B. 
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MUNRO  V.  BALFOUR. 

(The  East  Manchester  Election  Petition.) 

Parliament — Election  Petition — Particulars — Scrutiny — Claim  of  Seat — 
Election  Petition  Pules,  1868,  rr.  6,  7. 

By  r.  6  of  the  Election  Petition  Rules,  1868,  "  Evidence  need  not  be  stated 
in  the  petition,  but  the  Court  or  a  judge  may  order  such  particulars  as  may 
be  necessary  to  prevent  surprise  and  unnecessary  expense,  and  to  insure  a  fair 
and  effectual  trial  in  the  same  way  as  in  ordinary  proceedings  in  the  Court 
of  Common  Pleas,  and  upon  such  terms  as  to  costs  and  otherwise  as  may  be 
ordered." 

By  r.  7,  "  When  a  petitioner  claims  the  seat  for  an  unsuccessful  candidate, 
alleging  that  he  had  a  majority  of  lawful  votes,  the  party  complaining  of  or 
defending  the  election  or  return  shall,  six  days  before  the  day  appointed  for 
trial,  deliver  to  the  master,  and  also  at  the  address,  if  any,  given  by  the  peti- 
tioners and  respondent,  as  the  case  may  be,  a  list  of  the  votes  intended  to  be 
objected  to,  and  of  the  heads  of  objection  to  each  such  vote  ....  and  no 
evidence  shall  be  given  against  the  validity  of  any  vote,  nor  upon  any  head 
of  objection  not  specified  in  the  list,  except  by  leave  of  the  Court  or 
judge  .  .  .  ." 

An  election  petition,  after  alleging  the  election  to  be  void  in  consequence 
of  various  corrupt  and  illegal  practices  on  the  part  of  the  agents  of  the  sitting 
member,  proceeded  to  claim  the  seat  for  the  petitioner  upon  a  scrutiny,  upon 
the  ground  that  he  had  a  majority  of  lawful  votes  : — 

Held,  that  rule  7  was  exclusive  of  rule  6,  and  was  alone  applicable  to  the 
delivery  of  particulars  under  that  part  of  the  petition  which  claimed  the  seat, 
and  that  the  Court  had  therefore  no  jurisdiction  to  order  particulars  other 
than  those  specified  in  the  rule,  or  to  enlarge  the  time  for  their  delivery. 

Elkins  V.  Onsloiu  :  the  Guildford  Petition  (19  L.  T.  (N.S.)  528),  distin- 
guished. 

Appeal  of  the  respondent  from  the  refusal  of  a  judge  at 
chambers  to  order  the  petitioner  to  deliver  certain  particulars  of 
charges  contained  in  so  much  of  an  election  petition  as  claimed 
that  upon  a  scrutiny  the  petitioner  was  entitled  to  the  seat. 

The  petitioner  and  the  respondent  were  the  candidates  at  a 
parliamentary  election  for  the  Eastern  Division  of  the  borough 
of  Manchester,  at  which  the  respondent  was  at  the  close  of  the 
poll  declared  to  be  duly  elected.  The  petitioner  presented  a 
petition  against  the  respondent's  return,  the  first  part  of  which 
alleged  that  the  election  and  return  of  the  respondent  were  null 
and  void  by  reason  of  bribery,  treating,  intimidation,  and  undue 
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1892  influence  on  the  part  of  his  agents,  illegal  hiring  and  other 
MuNKo  illegal  practices  on  their  part,  and  general  corruption.  The 
Balfour.  Petition  then  went  on  to  allege  that  many  persons  had  voted  for 
the  respondent  who  had  been  guilty  of  bribery,  treating,  or  undue 
influence,  or  who  had  been  bribed,  treated j  or  unduly  influenced, 
or  were  disqualified  from  voting,  or  had  voted  twice,  or  had  been 
guilty  of  personation  or  illegal  practices ;  that  the  respondent 
had  only  a  colourable  majority,  and  that  upon  a  scrutiny  these 
votes  ought  to  be  struck  off,  and  the  petitioner  declared  to  have 
been  duly  elected.  There  were  no  personal  charges  against  the 
respondent. 

The  respondent  took  out  a  summons  for  particulars,  asking 
in  substance  for  the  names  and  numbers  on  the  register  of  the 
persons  alleged  to  have  been  guilty  of  the  different  offences 
charged  in  the  petition,  with  the  dates  on  and  places  at  which 
the  offences  were  committed,  the  names  and  numbers  on  the 
register  of  the  persons  bribed,  treated,  or  unduly  influenced,  and 
the  nature  of  the  bribery,  treating,  or  undue  influence.  The 
summons  asked  separately  for  particulars  under  each  paragraph 
of  the  petition,  following  the  language  used  in  the  petition, 
and  substantially  asked  for  the  same  particulars  of  the  charges 
under  the  second  part  of  the  petition  as  of  the  charges  under 
the  first  part.  A  judge  at  chambers  made  an  order,  as  regards 
the  first  part  of  the  petition  (alleging  the  election  to  be  void), 
that  the  petitioner  should  deliver  the  particulars  asked  for  ten 
days  before  the  day  appointed  for  the  trial  of  the  petition,  but  as 
regards  the  claim  of  the  seat  in  the  second  part  of  the  petition 
he  refused  to  order  particulars  to  be  delivered,  on  the  ground 
that  he  had  no  jurisdiction  to  alter  the  time  or  the  nature  of  the 
particulars  required  to  be  delivered  under  r.  7  of  the  Election 
Petition  Kules,  1868.  (1)    The  respondent  appealed. 

(1)  By  r.  6  of  the  Election  Peti-  and  effectual  trial  in  the  same  way  as 

tion  Rules,  1868  (see  Rogers  on  Elec-  in  ordinary  proceedings  in  the  Court 

tions,  16th  Ed.,  part  2,  p.  775),  of  Common  Pleas,  and  upon  such  terms 

*' Evidence  need  not  be  stated  in  the  as  to  costs  and  otherwise  as  may  be 

petition,  but  the  Court  or  a  judge  may  ordered." 

order  such  particulars  as  may  be  neces-        By  r.  7  :  "  When  a  petitioner  claims 

sary  to  prevent  surprise  and  unne-  the  seat  for  an  unsuccessful  candidate, 

cessary  expense,  and  to  insure  a  fair  alleging  that  he  had  a  majority  of 
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Banchworts,  for  the  respondent.    The  object  of  rule  7  was  to  i892 

prescribe  a  minimum  of  particulars  to  which  the  respondent  m^^^^ 

should  be  entitled  as  resrards-  the  claim  of  the  seat,  and  was  not    „  ^• 

^  °  ^  ;  Balfour. 

intended  to  prevent  him  from  getting  further  particulars  neces- 
sary to  enable  him  properly  to  defend  his  seat.  The  particulars 
given  under  rule  6  are  those  of  cases  where  there  must  have  been 
agency,  and  where,  therefore,  the  respondent's  inquiries  would 
be  comparatively  easily  made  ;  but  in  cases  falling  under  rule  7 
there  may  have  been  no  agency,  and  the  inquiries  of  the  sitting 
member  would  be  most  difficult  to  conduct  without  full  parti- 
culars ;  it  is  unreasonable  therefore  to  suppose  that  he  should  be 
entitled  to  fewer  particulars  in  the  latter  case  than  in  the  former. 
Eule  7  is  not  exclusive  of  rule  6  ;  the  two  should  be  read  together, 
and  the  provisions  of  rule  6  applied  to  that  part  of  the  petition 
which  claims  the  seat  upon  a  scrutiny  ;  this  was  expressly  decided 
by  Willes,  J.,  at  chambers  in  the  Salford  Petition  (1)  and  the 
Guildford  Petition,  (2) 

Lewis  Coward,  for  the  petitioner,  was  not  called  upon. 

LoKD  Coleridge,  C.J.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  This  is  a  petition  which  alleges  that  the  election 
was  void  on  the  ground  of  bribery  and  various  corrupt  and  illegal 
practices  on  the  part  of  the  respondent's  agents,  and  also  claims 
the  seat  for  the  petitioner  as  against  the  sitting  member.  As 
regards  the  first  part  of  the  petition,  rule  6  distinctly  applies, 
and  the  respondent  is  entitled  to  such  particulars  as  may  be 
necessary  to  prevent  surprise  and  unnecessary  expense,  and  to 
insure  a  fair  and  effectual  trial ; "  those  particulars  have  been 
delivered,  and  under  that  portion  of  the  petition  the  respondent 

lawful  votes,  the  party  complaining  of  and  office  copies  of  such  lists  to  all 

or  defending  the  election  or  return  parties  concerned;  and  no  evidence 

shall,  six  days  before  the  day  appointed  shall  be  given  against  the  validity  of 

for  trial,  deliver  to  the  master,  and  any  vote,  nor  upon  any  head  of  ob- 

also  at  the  address,  if  any,  given  by  jection  not  specified  in  the  list,  except 

the  petitioners  and  respondent,  as  the  by  leave  of  the  Court  or  judge,  upon 

case  may  be,  a  list  of  the  votes  in-  such  terms  as  to  amendment  of  the 

tended  to  be  objected  to,  and  of  the  list,  postponement  of  the  inquiry,  and 

heads  of  objection  to  each  such  vote,  payment  of  costs,  as  may  be  ordered." 

and  the  master  shall  allow  inspection  (1)  19  L.  T.  (N.S.)  502. 

(2)  19  L.  T.  (N.S.)  W. 
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V. 

Balfouk 


Lord  Coleridge 
C.J. 


1892  has  got  the  particulars  which  he  wants  and  to  which"  he  is  entitled. 
jyiuNKo  petition  does  not  stop  there ;  it  contemplates  the  possible 

failure  of  the  charges  which  would  avoid  the  election,  and  pro- 
ceeds to  claim  the  seat  for  the  petitioner  on  a  scrutiny,  alleging 
that  a  number  of  votes  sufficient  to  turn  the  majority  had  been 
given  in  favour  of  the  respondent  by  persons  who,  for  various 
reasons,  were  disqualified  from  voting.  To  that  scrutiny  it  is  ad- 
mitted that  rule  7  applies.  If,  on  the  scrutiny,  the  petitioner 
succeeds  in  striking  off  incriminated  votes  to  the  number  of  one 
more  than  the  majority,  of  course  the  seat  is  lost,  subject  always 
to  the  right  of  the  respondent  to  attack  votes  given  for  the  peti- 
tioner and  strike  them  off  if  possible  ;  if  he  cannot  do  that,  the 
result  of  the  election  will  be  other  than  it  originally  was  declared 
to  be.  Now,  it  is  admitted  that  rule  7  applies  to  that  state  of 
things,  and  by  that  rule  six  days  before  the  trial  the  petitioner 
must  deliver  a  list  of  the  votes  intended  to  be  objected  to  and  of 
the  heads  of  objection  to  each  vote.  This  rule,  which  I  have 
summarized  for  convenience,  seems  to  me  to  be  a  short,  simple, 
and  plain  enactment,  in  effect  an  enactment  by  the  legislature 
itself,  dealing  with  the  case  where  the  petitioner  asks  for  a  scru- 
tiny, and  asks  for  the  seat  if  the  scrutiny  is  decided  in  his  favour  ; 
the  rule  provides  in  the  plainest  terms  that  in  attacking  a  vote 
he  shall  specify  the  vote  attacked  and  the  objection  to  it,  and  shall 
not,  without  leave  of  the  Court,  give  any  evidence  against  the 
validity  of  a  vote  unless  those  particulars  are  given.  It  is  con- 
tended on  behalf  of  the  respondent  that  rule  7  does  not  impose 
any  limitation  upon  the  operation  of  rule  6,  and  that  the  gene- 
rality of  the  language  of  the  latter  rule  shews  that  it  is  to  be 
extended  to  cases  to  which  rule  7  appears  exclusively  to  apply. 
If  that  contention  is  correct,  it  appears  to  me  that  rule  7  might 
as  well  be  wiped  out,  and  that  every  case  might  be  treated  as 
coming  under  rule  6,  the  particulars  under  which  rule  would 
cover  those  under  rule  7.  But,  in  my  opinion,  rule  7  applies  to 
a  particular  set  of  cases,  in  respect  of  which  it  is  exclusive  ;  in 
other  words,  where  that  rule  applies,  rule  6  cannot  apply.  I  wish 
to  add  that  I  should  yield  implicit  deference  to  the  opinion 
of  that  great  authority,  Willes,  J.,  if  it  were  in  point  in  the 
present  case ;  in  my  opinion,  however,  it  clearly  is  not.    It  is 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


117 


true  that  the  Guildford  Petition  (1)  was  a  case  of  a  claim  of  a  1892 
scrutiny ;  but  the  petitioner  further  asked  that,  if  in  the  course  muneo 

of  the  scrutiny  anything  should  turn  out  which,  if  known  previ-  b^lfour 

ously,  would  have  invalidated  the  election,  then  the  election   

Lord  Coleridge, 

should  be  invalidated,  although  the  claim  of  the  petition  was  for  c.j. 
a  scrutiny  only.  Under  those  circumstances,  Willes,  J.,  thought 
that  the  petition  contained  matter  which  brought  it  within  the 
operation  of  rule  6  as  well  as  of  rule  7.    I  need  do  no  more  than 
say  that  the  facts  of  the  present  case  are  wholly  different. 

Wills,  J.  I  agree  entirely  with  all  that  has  fallen  from  my 
Lord,  and  have  only  one  observation  to  add ;  that  is,  that  the 
greater  part  of  the  argument  on  the  part  of  the  respondent  went 
to  shew  that  rule  7  ought  to  have  been  something  different  to 
what  it  is.  I  have  no  doubt,  however,  that  the  language  of  that 
rule  received  most  careful  consideration  from  its  framers ;  it  has 
the  force  of  an  Act  of  Parliament,  and  I  agree  with  my  Lord  as 
to  its  true  construction. 

Appeal  dismissed. 

Solicitors  for  sitting  member:  Pritchard  &  Englefield,  for 
Boote  &  Edgar,  Manchester. 

Solicitors  for  petitioner :  Torr  &  Co.,  for  IIam2yson  &  Co., 
Manchester. 

(1)  19  L.  T.  (N.S.)  528. 
,  W.  J.  B. 
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KUSHMERE  v.  ISAACSON. 

(The  Stepney  Election  Petition.) 

Parliament — Election  Petition — Particulars — Time  for  Delivery — Election 
Petition  Rules,  1868,  r.  6. 

By  rule  6  of  the  Election  Petition  Kules,  1868,  particulars  may  be  ordered  of 
tlie  charges  contained  in  an  election  petition : — 

Held,  that  there  is  no  inflexible  rule  of  practice  as  to  the  period  before 
the  day  appointed  for  trial  at  which  such  particulars  must  be  delivered ;  the 
time  to  be  fixed  for  their  delivery  must  depend  upon  the  particular  circum- 
stances of  each  case. 

Lenham  v.  Barher  {Tlie  Hereford  Municipal  Election  Petition')  (10  Q.  B.  D. 
293)  distinguished. 

Application  by  respondent  by  way  of  appeal  from  chambers 
asking  that  the  time  within  which  a  judge  had  ordered  delivery 
of  particulars  of  the  corrupt  and  illegal  acts  charged  in  the  peti- 
tion might  be  enlarged  from  seven  days  to  ten  days  before  the 
day  fixed  for  the  trial  of  the  petition. 

The  petition  charged  various  corrupt  and  illegal  practices  on 
the  part  of  the  respondent  and  his  agent,  and  claimed  that  by 
reason  of  them  the  election  was  void  ;  it  then  went  on  to  demand 
a  scrutiny,  and  claimed  the  seat  for  the  petitioner  on  the  ground 
that  he  had  polled  a  majority  of  the  legal  votes.  A  judge  at 
chambers,  upon  an  application  for  particulars  under  rule  6  of  the 
Election  Rules  (1),  had  ordered  them  to  be  delivered  seven  clear 
days  before  the  trial  of  the  petition.  It  appeared  from  the 
affidavits  used  in  this  application  that  the  constituency  was  of 
considerable  size,  containing  a  population  of  about  60,000,  with 
upwards  of  7000  voters  and  6000  houses,  and  that  from  170  to 
200  witnesses  would  probably  be  subpoenaed  on  the  petitioner's 
side  alone. 

Lewis  Coward,  for  the  respondent.  There  is  no  inflexible  rule 
of  practice  fixing  the  time  for  delivery  of  particulars  at  seven 
days  before  the  trial ;  that  time  has  sometimes  been  fixed,  but  in 
no  case  where  the  seat  has  been  claimed  for  the  petitioner  has 
the  time  been  limited  to  seven  days.  The  Court  has  a  discretion 
to  allow  what  seems  to  it  a  proper  time  for  the  delivery  of  the 
(1)  See  Munro  v.  Balfour,  ante,  p.  113. 


1892 

Oct.  31 ; 
Nov.  4. 
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particulars,  having  regard  to  such  circumstances  as  the  siae  and  1892  

population  of  the  constituency,  the  number  of  voters,  the  probable  Rushmere 
number  of  witnesses  at  the  trial,  and  the  number  and  nature  of  Isaacson. 
the  charges  made  in  the  petition.  Ten  days  were,  in  fact, 
allowed  recently  in  the  Manchester  case  :  Munro  v.  Balfour.  (1) 
The  decision  in  the  Hereford  case  (Lenham  v.  Barler  (2))  is  not 
against  the  respondent  when  properly  considered ;  it  was  a  muni- 
cipal election  petition  in  which  fourteen  days  had  been  fixed  for 
delivery  of  particulars,  although  the  seat  was  not  claimed,  and 
the  Court  thought  that  seven  days  were  sufficient ;  it  is  only  an 
authority  in  the  case  of  a  similar  small  constituency. 

Boshill,  for  the  petitioner.  It  has  been  an  inflexible  rule 
of  practice  to  limit  the  time  to  seven  days  in  the  absence  of 
special  circumstances,  and  there  are  no  special  circumstances  in 
the  present  case.  An  alteration  to  ten  days  would  in  effect 
anticipate  the  scrutiny  lists,  and  enable  the  respondent  to  get 
them  at  an  earlier  date  than  the  statutory  six  days  before  the 
trial,  as  provided  by  rule  7  of  the  Election  Eules.  The  Hereford 
case  (2)  is  a  strong  authority  in  favour  of  limiting  the  time  to 
seven  days.  (3) 

Pollock,  B.  This  application  may  perhaps  be  considered  as 
of  some  importance,  as  our  decision  may  possibly  affect  a  rule 
of  practice,  if  indeed  there  can  be  said  to  be  a  rule  where  each 
different  case  has  its  own  different  and  distinguishing  circum- 
stances. The  order  made  at  chambers  was  that  particulars  should 
be  delivered  by  the  petitioner  within  seven  days,  and  this  is  an 
application  by  the  respondent  to  enlarge  the  time  to  ten  days.  I 
agree  that  the  Court  ought  not  to  do  this  on  a  mere  suggestion 
that  the  shorter  time  will  inflict  some  inconvenience  on  the 
respondent.  A  priori,  if  this  were  an  ordinary  civil  action,  I 
think  that  the  Court  or  a  judge,  looking  at  the  number  of 
witnesses  and  the  large  population  of  the  constituency,  would 
say  that  ten  days  was  not  an  unreasonable  time.    But  it  must  be 

(1)  Ante,  p.  113.  that  part  of  the  petition  which  sought 

(2)  10  Q.  B.  D.  293.  to  avoid  the  election,  and  was  not  to 

(3)  It  was  agreed  by  the  learned  extend  to  the  claim  of  the  scat  on  the 
counsel  in  the  case  that  the  order  for  scrutiny. 

the  particulars  was  to  be  confined  to 
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1892 


EUSHMEEE 
V. 

Isaacson. 

Pollock,  B. 


remembered  that  an  election  petition  is  an  inquiry  of  a  peculiar 
kind,  and  that  if  the  inquiry  into  the  allegations  charged  in  the 
particulars,  which,  of  course,  must  precede  the  inquiry  proper  or 
trial,  is  prolonged,  considerable  inconvenience  may  be  inflicted 
and  considerable  temptation  given  to  the  suppression  of  awkward 
evidence ;  the  question  of  the  proper  length  of  the  preliminary 
inquiry  must,  it  seems  obvious,  depend  in  each  case  on  such 
circumstances  as  the  character  of  the  division,  its  area  and  popu- 
lation, and  the  number  of  witnesses  it  is  proposed  to  call.  It  is 
clear  that  the  case  of  Hereford,  a  small  borough,  which  would  be 
kept  in  a  state  of  ferment  until  the  trial  of  the  petition  was  over, 
affords  but  a  very  slender  analogy  to  the  present  case :  Stepney 
is  a  large  and  populous  division,  and  there  is  no  reason  to  suppose 
that  it  would  be  greatly  disturbed  by  the  proceedings  in  connec- 
tion with  the  petition.  It  is  essential  that  time  should  be 
allowed  the  respondent  to  get  up  his  case,  and,  if  this  were  an 
isolated  case,  I  cannot  doubt  that  ten  days  would  not  be  longer 
than  would  be  reasonably  necessary.  Indeed,  it  is  not  the  first 
occasion  on  which  ten  days  have  been  given — it  was  done  the 
other  day  in  the  Manchester  case — and  I  have  no  doubt  that  what 
we  are  doing  is  very  reasonable. 


Hawkins,  J.    I  am  of  the  same  opinion. 


Appeal  allowed. 


Solicitors  for  petitioner :  Baylis  &  Fearce, 
Solicitors  for  respondent :  Field,  Boscoe  &  Co. 


W.  J.  B. 
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THE  QUEEN  v.  McKELLAE. 


1892 
Nov.  1. 


ParUameni — Franchise  —  Registration — Lodger  Claim — Declaration — Mistake 
— Poiver  of  Amendment — Parliamentary  and  Municipal  Begistration  Act, 
1878  (41  &  42  Vict,  c.  26),  s.  28,  sub-ss.  2, 13. 
A  lodger  claimed  to  be  placed  on  tlie  list  of  parliamentary  voters  in  respect 
of  the  sole  use  of  a  bedroom  and  tbe  joint  use  of  a  sitting-room  witb  the 
landlord ;  the  declaration  annexed  to  the  claim  stating  that  he  had  occupied 
the  lodgings  partly  as  sole  tenant  and  partly  as  joint  tenant,  and  that  the 
lodgings  were  of  the  clear  yearly  value,  if  let  unfurnished,  of  101.  or  upwards. 
The  revising  barrister,  being  satisfied  upon  the  evidence  that  the  occupation  of 
the  bedroom  alone  was  of  the  value  of  101.,  amended  both  claim  and  declaration 
by  striking  out  all  reference  to  the  joint  tenancy : — 

Held,  that  the  description  of  the  qualification  was  a  "  mistake  "  which  the 
revising  barrister  had  power  to  amend  under  s.  28,  sub-s.  2  of  the  Parliamentary 
and  Municipal  Begistration  Act,  1878. 

EuLE  nisi  for  a  mandamus  to  the  revising  barrister  for  Exeter 
to  state  a  case  for  the  opinion  of  the  Court. 

Six  persons  had  claimed  to  be  placed  upon  the  lodger  list  of 
parliamentary  voters  for  the  City  of  Exeter  in  respect  of  the 
occupation  of  certain  lodgings,  their  qualifications  being  in  each 
case  described  as  the  sole  use  of  a  bedroom  and  the  joint  use  of  a 
sitting-room  with  the  landlord ;  the  declaration  annexed  to  the 
claim  stated  in  each  case  that  the  claimant  had  occupied  the 
lodgings  partly  as  joint  tenant  and  partly  as  sole  tenant,  and 
that  the  lodgings  were  of  the  clear  yearly  value,  if  let  unfur- 
nished, of  101.  or  upwards.  In  consequence  of  the  large  number 
of  lodger  claims,  the  revising  barrister  had,  with  the  consent  of 
both  sides,  appointed  a  valuer  to  inquire  into  the  value  of  all  the 
lodgings  in  respect  of  which  claims  were  made,  from  whose 
evidence  he  was  satisfied  that  in  these  particular  cases  the  occu- 
pation of  the  bedroom  alone  was  of  the  annual  value  of  lOZ. 
The  revising  barrister,  treating  the  description  of  the  qualifica- 
tion as  a  mistake,  amended  the  claims  by  striking  out  the  latter 
part  of  the  qualification  relating  to  the  joint  use  of  the  sitting- 
room,  and  amended  the  declarations  by  striking  out  the  reference 
to  occupation  as  joint  tenant,  and  refused  to  grant  a  case.  In 
another  case  a  lodger  had  claimed  only  as  a  joint  lodger,  but 
had  described  the  lodgings  as  being  of  the  annual  value  of  10/. 


Vol.  I.  1893. 
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1892  instead  of  201.,  and  the  revising  barrister,  being  satisfied  from 
The  Queen  the  evidence  that  their  annual  value  was  20Z.,  and  that  the 
McKellak.  claimant's  occupation  was  of  the  statutory  value  of  lOZ., 
amended  both  the  claim  and  the  declaration  in  this  respect. 
As  to  this  latter  case,  however,  the  learned  counsel  who  appeared 
in  support  of  the  rule,  admitted  that  the  rule  had  been  moved 
under  a  mistake  as  to,  the  exact  facts,  and  abandoned  it  without 
argument. 

J,  Alderson  Foote  shewed  cause  against  the  rule.  This  was  a 
"  mistake "  which  the  revising  barrister  had  power  to  amend 
under  s.  28,  sub-s.  2,  of  the  Act  of  1878  (1) :  the  declaration 
being  a  part  of  the  statutory  claim  of  a  lodger  he  could  amend 
both  claim  and  declaration :  Ainsley  v.  Nicholson.  (2)  The  ques- 
tion of  mistake  is  one  of  fact  for  the  revising  barrister.  The 
only  restriction  on  the  general  right  of  amendment  given  by 
sub-s.  2  is  that  imposed  by  sub-s.  13,  which  forbids  evidence  to 
be  given  of  a  different  qualification,  or  an  amendment  to  be 
made  which  would  change  the  nature  of  the  qualification ;  here 
the  effect  of  the  amendment  was  not  to  change  the  qualification, 
but  to  strike  out  that  which  was  mere  surplusage,  leaving  behind 
that  which  had  always  been  a  good  description  of  the  quali- 
fication. 

/.  F.  Austin,  for  the  applicant,  in  support  of  the  rule.  The 
revising  barrister's  power  of  amendment  can  only  be  exercised 
subject  to  the  provisions  of  sub-s.  13,  and  the  effect  of  this 
amendment  is  to  alter  the  nature  of  the  qualification.  The 
description  of  a  qualification  as  being  the  occupation  of  a  house 
cannot  be  altered  to  the  occupation  of  houses  in  succession: 

(1)  By    tlie    Parliamentary    and  whetlier  any  person  is  objected  to  or 

Municipal    Kegistration    Act,    1878  not,  no  evidence  shall  be  given  of  any 

(41  &  42  Yict.  c.  26),  s.  28,  "  A  re-  other  qualification  than  that  which  is 

vising  barrister  shall  ....  perform  dsscribed  in  the  list  or  claim,  as  the 

the  duties  and  have  the  powers  fol-  case  may  be,  nor  shall  the  revising 

lowing  "  :  Sub-s.  2  :  "  He  may  correct  barrister  be  at  liberty  to  change  the 

any  mistake  which  is  proved  to  him  description  of  the  qualification  as  it 

to  have  been  made  in  any  claim  or  appears  in  the  list  except  for  the 

notice   of   objection."     Sub-s.   13 :  purpose  of  more  clearly  and  accu- 

"  Except  as   herein  provided,  and  rately  defining  the  same." 

(2)  24  Q.  B.  D.  144. 
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Fosliett  V.  Kaufman  (1)  ;  and  the  qualifications  of  sole  lodger 
and  joint  lodger,  which  were  created  by  different  statutes,  are  as 
different  as  those  of  occupation  of  one  house  and  successive  occu- 
pation of  more  than  one.  In  the  present  case  the  claim  is  an 
attempt  to  introduce  a  hybrid  qualification  unknown  to  the  law  ; 
or  else  the  claim  is  an  alternative  one,  which  upon  one  of  the 
alternatives  is  bad. 

Pollock,  B.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. It  is  clear  that  the  Court  ought  not  to  be  too  astute  at 
picking  holes  in  the  decisions  of  revising  barristers  in  regard  to 
making  amendments,  when  they  are  acting  within  their  power ; 
though,  of  course,  if  the  amendment  made  is  one  which  they  are 
not  authorized  by  statute  to  make,  it  cannot  pass.  It  is  to  be 
observed  with  respect  to  the  correction  of  a  mistake  under  sub-s.  2, 
that,  if  the  amendment  made  by  the  revising  barrister  is  based  on 
a  finding  of  fact,  the  Court  will  not  interfere ;  therefore,  in  the 
present  case,  so  far  as  regards  the  question  whether  the  claims 
were  framed  with  the  view  of  putting  a  dijBSculty  on  the  other 
side  or  whether  they  were  so  framed  by  a  mere  mistake,  it  has 
been  dealt  with  by  the  revising  barrister  who  has  found  that  it 
was  a  mistake.  It  must  not  be  supposed  that  we  do  not  give 
effect  to  sub-s.  13,  which  prevents  the  making  of  an  amendment 
which  would  alter  the  nature  of  the  qualification ;  that  means 
that  a  man  must  not  claim  in  respect  of  one  subject-matter  and 
give  evidence  of  another  and  wholly  different  subject-matter  ;  he 
Inay  not,  for  instance,  make  a  claim  in  respect  of  building  A,  and 
give  in  evidence  facts  relating  to  building  B.  That  was  the  vice 
of  the  amendment  made  in  FosJcett  v.  Kaufman  (1)  where  the 
claim  made  was  in  respect  of  the  occupation  of  a  single  house, 
and  was  amended  to  one  in  respect  of  the  occupation  of  several 
houses  in  succession ;  in  such  a  case  it  is  clear  that  the  amend- 
ment ought  not  to  be  allowed,  because  the  agent  of  the  other 
side  had  no  notice  of  what  the  real  claim  was,  and  would  only  be 
able  to  make  inquiries  about  the  house  in  respect  of  which  the 
claim  was  originally  made  ;  it  might  turn  out  that  the  result  of 
those  inquiries  would  be  that  the  occupation  of  that  house  was 

(1)  IG  Q.  B.  D.  279. 


1892 


The  Queen 

V. 

McKellak. 
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1892  insufficient,  and  therefore  an  amendment  could  not  be  allowed 
The  Queen  which  would  have  the  effect  of  misleading  the  other  side.  What 
McKellae  holding  in  no  way  clashes  with  that  very  salutary 

decision. 

Hawkins,  J.    I  am  of  the  same  opinion,  and  have  nothing  to 
add. 

Bule  discharged. 

Solicitors  for  applicant :  Farman  &  Dumas,  for  Dunn,  Exeter. 
Solicitors  for  respondent :  Bohinson,  Preston,  d:  Stow,  for  Friend 
&  Deal,  Exeter. 

W.  J.  B. 


HICKS  V.  STOKES. 

Parliament — Registration — County  Vote — Notice  of  Objection — Description  of 
Place  of  Abode  of  Objector — Begistration  Order,  1889,  Forms  5  (a)  (&), 
and  L,  No.  2. 

Notices  of  objection  to  certain  county  voters  were  signed  "J.  B.,  of 
Burnard's  Terrace,  on  the  register  of  electors  for  the  township  of  Bodmin 
Borough."  The  revising  barrister  found  as  a  fact  that  no  one  had  been  misled 
or  inconvenienced  by  reason  of  the  notices  omitting  to  state  the  name  of  the 
town  in  which  the  said  terrace  was  situate  : — 

Held,  that  the  place  of  abode  of  the  objector  was  sufficiently  described  under 
the  Eegistration  Order,  1889,  Forms  5  (a)  (&). 

Case  stated  by  the  revising  barrister  for  the  Bodmin  Division 
of  Cornwall. 

At  a  Court  held  for  the  revision  of  the  lists  of  voters  for  the 
South-Eastern,  or  Bodmin  Division,  of  the  county  of  Cornwall, 
it  appeared  that  notices  of  objection  had  been  served  upon  a 
number  of  persons  resident  in  different  parishes  in  the  said 
Division,  objecting  to  their  names  being  retained  on  the  owner- 
ship list,  or  on  the  lodgers  or  occupiers  lists,  as  the  case  was. 
The  notices  of  objection  were  signed,  in  the  case  of  the  owner- 
ship voters,  by  the  respective  objectors  as  follows  :  "  John 
Badgery  (place  of  abode),  Burnard's  Terrace,  on  the  register  of 
electors  for  the  township  of  Bodmin  Borough,"  and  "  Thomas 
Brock  (place  of  abode),  St.  Nicholas  Street,  on  the  register  of 
electors  for  the  township  of  Bodmin  Borough ;  "  and  the  notices 
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of  objection  to  lodgers  and  occupiers  were  signed :  "  John  Bad-  1892 
gery  (place  of  abode),  Barnard's  Terrace,  on  the  list  of  parlia-  Hicks 
mentary  electors  (and  county  electors  or  burgesses)  for  the  town-  stokes. 
ship  of  Bodmin  Borough,"  and  "  Thomas  Brock  (place  of  abode), 
St.  Nicholas  Street,  on  the  list  of  parliamentary  electors  (and 
county  electors  or   burgesses)  for  the  township  of  Bodmin 
Borough." 

It  was  contended  by  the  appellant  that  the  notices  of  ob- 
jection were  invalid  on  the  ground  that  the  addresses  of  the 
objectors  at  "  Burnard's  Terrace "  and  St.  Nicholas  Street " 
respectively,  were  insufficient  without  the  addition  of  the  name 
of  the  town  in  which  those  streets  were  situate.  The  revising 
barrister  was  of  opinion  that  the  form  of  the  notices  shewed  that 
the  place  of  abode  of  the  objectors  was  in  Bodmin,  and  held 
as  a  fact  that  no  one  had  been  misled  or  inconvenienced  by 
the  omission.  He  further  held  that  if  the  addresses  were  insuf- 
ficient, he  had  power  to  amend,  and  did  amend  accordingly, 
by  adding  in  each  instance  the  word  "  Bodmin."  One  of  the 
voters  objected  to  appealed  on  behalf  of  himself  and  the  others. 

DuJce,  for  the  appellant..  The  forms  of  notice  of  objection 
under  the  Eegistration  Order,  1889,  applicable  to  the  present 
cases — Forms  5  (a)  (h)  of  the  Forms  for  Ownership  Electors,  and 
Form  I.,  No.  2,  of  the  Forms  for  Parliamentary  Occupation 
Electors  and  County  Electors  in  a  Parish  not  in  a  Parliamentary 
Borough — require  that  the  "  place  of  abode  "  of  the  objector  should 
be  stated.  The  statement  of  the  street  in  which  the  objector 
resides  is  not  of  itself  enough.  It  is  true  that  in  Sheldon  v. 
Flatcher  (1)  a  notice  of  objection  was  held  sufficient  which  was 
signed  "  J.  F.,  of  5,  Sherborne  Street,  on  the  list  of  voters  for 
the  parish  of  Cheltenham."  But  there  the  vote  objected  to  was 
a  vote  for  the  borough  of  Cheltenham,  and  the  objector  must 
consequently  have  been  resident  in  that  borough  ;  it  was  un- 
necessary, therefore,  to  state  that  Sherborne  Street  was  in  Chel- 
tenham. But  here  the  vote  objected  to  is  a  county  vote,  and 
the  objector  may  reside  in  any  part  of  England.  There  is 
nothing,  therefore,  to  shew  the  voter  that  the  Burnard's  Terrace 

(1)  17  L.  J.  (CP.)  34. 
Vol..  I.  1803.  L  2 
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Hicks 

V. 

Stokes. 


or  St.  Nicholas  Street,  in  the  notices  of  objection,  are  the 
streets  of  that  name  in  the  town  of  Bodmin.  In  Woollett  v. 
Davis  (1),  the  notice  of  objection  was  signed  "  James  Birch,  of 
'The  Oaks,'  on  the  register  of  voters  for  the  parish  of  St. 
Woollos  ;  "  and  in  Humphrey  v.  Earle  (2),  it  was  signed  "  George 
Chapman,  of  Churchyard,  on  the  list  of  parliamentary  voters  for 
the  parish  of  Petersfield."  In  both  those  cases  the  votes  objected 
to  were  county  votes,  and  in  both  the  notice  of  objection  was 
held  insufficient.  Secondly,  if  the  notices  were  insufficient,  the 
revising  barrister  had  no  power  to  amend.  No  doubt  the  power 
of  amendment  given  by  41  &  42  Yict.  c.  26,  s.  28,  sub-s.  2, 
is  very  wide,  providing,  as  it  does,  that  a  revising  barrister  "  may 
correct  any  mistake  which  is  proved  to  him  to  have  been  made 
in  any  claim  or  notice  of  objection  ;  "  but  it  was  not  intended  to 
apply  to  a  case  in  which  the  exercise  of  it  would  defeat  the 
object  of  the  Act.  In  Adams  v.  Bostock  (3)  no  doubt  the 
omission  of  the  objector's  place  of  abode  was  held  to  be  a  mistake 
which  the  barrister  had  power  to  amend,  but  there  the  vote 
objected  to  was  a  borough  vote,  and  that  case  consequently 
stands  on  the  same  footing  as  Sheldon  v.  Flatcher,  (4) 
T.  J.  Bullen,  for  the  respondent,  was  not  called  upon. 

LoKD  CoLEKiDGE,  C.J.  Two  points  have  been  argued  for 
the  appellant  in  this  case :  first,  that  the  notices  were  bad,  and 
secondly,  that  if  they  were  bad  the  revising  barrister  had  no 
power  to  amend.  I  do  not  think  it  necessary  to  decide  the  latter 
point  as  to  amendment,  for  I  am  of  opinion  that  the  notices 
were  sufficient  without  it.  According  to  the  authority  of  Sheldon 
V.  Flatcher  (4),  and  according  to  good  sense,  I  think  that  the 
objectors'  places  of  abode  were  sufficiently  described.  The 
decision  in  Sheldon  v.  Flatcher  (4)  seems  to  me  to  be  directly  in 
point.  We  have  been  pressed  with  the  case  of  Humphrey  v. 
Earle  (2),  but  the  distinction  between  that  case  and  the  present 
is  that  there  there  was  no  finding  that  the  persons  objected  to  had 
not  been  misled ;  and  the  Court  seem  to  have  thought  that  the 
omission  of  the  word  "  the  "  before  "  Churchyard  "  might  have 


(1)  4  C.  B.  115. 

(2)  20  Q.  B.  D.  294. 


(3)  8  Q.  B.  D.  259. 

(4)  17  L.  J.  (CP.)  34. 
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misled  them  into  supposing  that  the  address  did  not  refer  to  the  1892 

churchyard  in  Petersfield,  whereas  here  the  revising  barrister  Hicks 

has  found,  as  a  fact,  that  no  one  has  been  misled  or  incon-  stokes. 
venienced  by  the  omission. 

Hawkins  and  Cave,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  appellant :  Law  &  Worssam,  for  Bond,  Pearee,  & 
JBicMe,  Plymouth. 

Solicitors  for  respondent :  Bush  &  Co,,  jor  Btdkes,  Bodmin. 

J.  F.  C. 


PEASE  V.  TOWN  CLEKK  OF  MIDDLESBROUGH.  1892 

NoV'  J 

Parliament — Begistration  —  OhjecUon  to  Name  heing  on  List  of  Voters  —  _j  

Qualification  of  Ohjedor — Objector^ s  Name  struck  off  List  hef ore  Objection 
heard— 6  &  7  Vict.  c.  18,  s.  17. 

By  s.  17  of  6  &  7  Vict.  c.  18  :  "  Every  person  whose  name  shall  have  been 
inserted  in  any  list  of  voters  for  any  city  or  borough  may  object  to  any  other 
person  as  not  having  been  entitled  on  the  (15th)  day  of  July  next  preceding  to 
have  his  name  inserted  in  any  list  of  voters  for  the  same  city  or  borough, 
and  every  person  so  objecting"  shall  give  notice  of  objection  as  therein 
prescribed  :— 

Held,  that,  under  this  section,  an  objector  is  qualified  for  the  purposes  of 
his  objection  if  his  name  was,  at  the  time  of  service  of  notice  of  his  objection, 
upon  any' of  the  lists  of  voters  prepared  by  the  overseers,  even  though  before 
such  objection  is  heard  his  name  has  been  struck  olf  such  list  by  the  revising 
barrister. 

Case  stated  by  revising  barrister. 

At  a  court  held  for  the  revision  of  lists  of  voters  for  the 
parliamentary  and  municipal  borough  of  Middlesbrough,  one 
James  Walton  appeared  to  object  to  the  name  of  Arthur  Pease 
(the  appellant)  being  retained  on  the  Occupiers  List,  Div.  I.,  for 
tlie  township  of  Middlesbrough  within  the  said  borough.  On 
behalf  of  the  appellant,  objection  was  taken  that  there  was  no 
jurisdiction  to  hear  the  objection  made  by  AValton,  on  the 
ground  that  Walton's  name  was  not  on  the  existing  register  of 
voters  for  Middlesbrough,  nor  at  the  time  when  his  objection 
came  on  to  be  hear  J  was  it  on  any  list  of  voters  for  IMiddlesbrough. 

L  2 
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1892  Walton's  name  had  been  inserted  by  the  overseers  of  Linthorpe 
Pease  (another  township  in  the  borough  of  Middlesbrough)  in  the 
Tow/clerk  Occupiers  List,  Div.I.,  for  that  township,  which  was  duly  published 
OF  Middles-  by  them  on  August  1,  1892.  On  August  20,  Walton  gave  notice 
in  due  iform  to  the  appellant  and  to  the  overseers  of  the  township 
of  Middlesbrough  of  his  objection  to  the  appellant's  name.  On 
the  same  date  Walton  received  notice  from  a  duly-qualified 
objector  of  an  objection  to  his  own  name  being  retained  on  the 
above-mentioned  list.  The  hearing  of  the  objections  to  the  names 
both  of  the  appellant  and  of  Walton  came  on  upon  the  same  day  ; 
but  the  objections  to  the  Linthorpe  list  were  heard  first,  and 
Walton's  name  was  struck  out.  The  revising  barrister  held  that 
Walton  was  none  the  less  qualified  to  object  to  the  appellant's 
name,  and,  having  heard  the  objection,  removed  the  appellant's 
name  from  the  list,  subject  to  a  case  for  the  Court  as  to  whether 
he  had  jurisdiction  under  the  circumstances  to  entertain  the 
objection  made  by  Walton. 


MacasMe,  for  the  appellant.  The  qualification  of  the  objector 
must  exist  at  the  time  when  his  objection  is  heard.  Sect.  17  of 
6  &  7  Yict.  c.  18,  no  doubt,  says  that  any  person  "whose  name 
shall  have  been  inserted  in  any  list  of  voters  "  may  object ;  but 
the  lists  prepared  by  the  overseers  do  not  become  "  lists  of 
voters  "  within  the  meaning  of  that  section  until  they  hajre  been 
passed  and  signed  by  the  revising  barrister.  If  it  were  other- 
wise, hardship  might  arise  from  objections  being  made  by  un- 
qualified persons  whose  names  had  by  the  wilful  misconduct  or 
negligence  of  the  overseers  been  improperly  placed  upon  the  list. 
Sect.  6  of  the  same  Act  provides,  with  reference  to  county  voters, 
that,  for  the  purposes  of  objections,  inter  alia,  the  list  of  claim- 
ants, together  with  the  copy  of  the  existing  register,  "  shall  be 
deemed  to  be  the  list  of  voters."  But  there  is  no  corresponding 
provision  with  reference  to  borough  voters. 

JDighy,  amicus  curise,  referred  to  the  case  of  Barr  v. 
Chambers.  (1)] 

No  counsel  appeared  for  the  respondent. 


(1)  L.  K.  Ir.  22  C.  L.  264. 
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LoKD  CoLEKiDGE,  C.J.    The  objector  was,  in  fact,  on  the  list  1892 

of  voters  at  the  time  of  service  of  notice  of  objection,  and  that  is  pease 

enough.    The  appeal  must  be  dismissed.  Tow/clerk 

OF  Middles- 
Hawkins  and  Cave,  JJ.,  concurred.  brough. 

Ap][>eal  dismissed. 

Solicitors  for  the  appellant :   Williamson,  Hill  &  Co.,  for 
F.  Brewster,  Middleshrough, 

J.  F.  C. 


EOBERTSON  v.  JOHNSON.  1892 
Fishery  Acts — Oysters — Close  Time- — Oysters  taken  in  Foreign   Waters  and  7>  !!• 

relaid  in  English  Waters — Fisheries  {Oyster,  Grab,  and  Lobster)  Act,  1877 
(40  &  41  Vict.  42),  s.  4. 
By  s.  4  of  tlie  Fislieries  (Oyster,  Crab,  and  Lobster)  Act,  1877,  which  imposes 
a  penalty  on  persons  selling  oysters  between  May  14  and  August  4,  in  any  year, 
it  is  provided  that  a  person  shall  not  be  guilty  of  an  ofifence  under  the  section 
if  he  satisfies  the  Court  that  the  oysters  "  were  taken  within  the  waters  of  some 
foreign  State." 

The  appellant  was  convicted  of  having  sold  oysters  on  a  day  within  the 
period  specified  in  the  Act.  It  appeared  that  these  oysters  having  been  origi- 
nally taken  in  French  waters  had  been  brought  in  a  mature  state  to  this 
country  in  February  or  March,  and  laid  down  for  the  purpose  of  storage  at  a 
depth  of  some  fathoms  in  part  of  a  creek  used  only  for  the  reception  of  similar 
French  oysters,  where  they  did  not  breed,  and  from  which  they  were  dredged 
when  required  for  sale  during  the  close  period : — 

J/eld,  that  the  oysters  were  "  taken  within  the  waters  of  a  foreign  State,"  so 
as  to  be  excluded  from  the  operation  of  the  Act,  and  that  the  conviction  must 
therefore  be  quashed. 

Case  stated  by  an  alderman  of  the  City  of  London,  sitting  as 
a  magistrate. 

The  appellants  were  convicted  under  s.  4  of  the  Fisheries 
(Oyster,  Crab,  and  Lobster)  Act,  1877  (1),  for  having  sold  on 

(1)  By  the  Fisheries  (Oyster,  Crab,  other  than  those  aforesaid,  between 

and  Lobster)  Act,  1877  (40  &  41  Vict.  the  fourteenth  day  of  May  in  any  year 

c.  42),  s.  4  :  "A  person  shall  not  sell,  and  the  following  fourth  day  of  Au- 

oxpose  for  sale,  consign  for  sale,  or  buy  gust. 

for  sale  (1.)  any  oysters  known  at  the  "  Every  person  who  acts  in  contra- 
passing  of  this  Act  in  the  oyster  trade  vention  of  this  section  shall  be  liable 
as  "  deep  sea  oysters,"  between  the  to  a  fine  not  exceeding  21.  for  the  first 
tiftecuth  day  of  .luue  in  any  year  and  ofience  and  101.  for  the  second  or  any 
the  following  fourth  day  of  August;  or  subsequent  ofl'ence,  and  also  to  forfeit 
"  ('J.)  Any  description   of  oysters  all  oysters  exposed  for  sale,  consigncnl 
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1892  July  4,  1892,  during  the  period  of  close  time  provided  by  the 
EoBERTsoN  Act,  one  hundred  oysters. 

JoHNsox.       "^^^  ^^s®  following  facts,  which  were  either  proved 

or  admitted  at  the  hearing  : — 

"  (a.)  That  on  the  4th  July,  1892,  during  the  period  of  close 
time  provided  by  the  Fisheries  (Oyster,  Crab,  and  Lobster) 
Act,  1877,  the  appellant,  Ernest  John  Eason  (who  is  an  assistant 
to  the  appellant  Eobertson),  sold  at  the  shop  of  the  said  Eobert- 
son,  at  120,  Pudding  Lane,  in  the  City  of  London,  100  oysters 
for  the  sum  of  7s.  to  one  George  Alfred  Hammond,  a  fishmeter 
of  the  Fishmongers'  Company,  who  had  asked  for  French  oysters 
relaid  at  Stangate  Creek,  in  the  Medway. 

"  (h.)  That  the  said  Eobertson  was  one  of  the  proprietors  of 
the  business  carried  on  at  120,  Pudding  Lane,  aforesaid,  and  was 
responsible  for  the  sale  of  the  said  100  oysters. 

(c.)  That  these  oysters  were  not  deep  sea  oysters,  but  were 
French  oysters  relaid  at  Stangate  Creek,  in  the  Eiver  Medway. 

"  (d.)  That  the  said  100  oysters  so  sold  by  the  said  appellants 
were  opened,  and  that  one  of  them  was  dead,  nine  were  spawning, 
fifty-seven  had  just  spawned,  and  the  remaining  thirty -three 
were  in  fair  condition. 

"  (e.)  That  foreign  oysters  differ  from  English  oysters ;  but 
the  French  oyster  is  the  most  like  the  English  oyster  in  appear- 
ance and  size. 

"  (/.)  That  it  is  a  practice  to  bring  over  French  oysters  in 
February  or  March,  before  the  hot  weather  begins,  and  relay 
them  in  the  water  on  a  muddy  bottom  at  some  fathoms  deep,  at 
Stangate  Creek  aforesaid. 

"  (g.)  That  the  said  100  oysters  so  sold  were  a  portion  of  those 
brought  over  from  France  in  February  or  March,  and  so  depo- 
sited at  Stangate  Creek,  and  that  they  were  mature  oysters. 

"  (h.)  That  the  oysters  so  brought  from  France  were  laid  with 
due  care  from  a  boat,  and  were  placed  in  a  particular  part  of  the 

for  sale,  or  bought  for  sale  in  contra-  alleged  to  have  been  sold,  exposed  for 

vention  of  this  section :  sale,  consigned  for  sale,  or  bought  for 

"  Provided  that  a  person  shall  not  be  sale,  were  taken  within  the  waters  of 

guilty  of  an  offence  under  this  section  some  foreign  State." 
if  he  satisfies  the  Court  that  the  oysters 
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beds  called  '  the  Shade  ; '  this  part  was  entirely  empty  of  oysters  1892 
at  the  beginning  of  February  last,  and  in  it  no  oysters  but  robektsox 
matured  French  oysters,  imported  in  February  or  March,  were  johnson 
placed.    The  oysters  so  placed  in  'the  Shade  '  were  beaconed  off 
from  other  parts  of  the  grounds  occupied  by  the  appellant 
Kobertson,  and  they  were  re-dredged  by  the  appellant  Robertson's 
servants  and  sent  to  his  London  shop  at  Pudding  Lane  aforesaid, 
as  and  when  they  were  required  for  sale  there. 

"  {i.)  That  these  oysters  are  brought  over  in  a  mature  state, 
and  are  practically  fully  grown ;  and  if  used  at  the  time  they 
were  imported  would  have  been  fit  for  food.  It  was  proved 
to  my  satisfaction  that  the  oysters  so  brought  were  nurtured  at 
the  said  beds,  and  that  if  they  were  not  placed  and  nurtured 
there  they  would  not  live. 

"  (y.)  That  the  nurture  of  these  oysters  is  derived  from  the 
water  and  natural  causes,  and  is  not  effected  artificially. 

"  {h.)  That  French  oysters  relaid  in  the  waters  at  Stangate 
Creek  both  grow  larger  and  *  spat '  or  spawn ;  but  that  spat 
or  spawn  is  unproductive ;  and  that  mature  oysters  cannot  be 
reared  from  the  spat  of  imported  French  oysters.  At  Stangate 
Creek  no  cultivation  of  the  spawn  of  French  oysters  takes  place, 
and  there  is  no  recognised  oyster  bed  or  bank." 

After  stating  these  facts,  the  case  proceeded  : 

"  I  was  of  opinion  that  the  oysters  relaid  in  beds,  as  described, 
were  alive  when  brought  into  this  country,  and  that  while  lying 
in  English  waters  for  four  months  or  thereabouts  they  materially 
changed  in  their  condition,  and  could  not  be  treated  as  the  same 
oysters  as  if  they  had  been  sold  within  a  reasonable  period  of 
their  being  brought  from  foreign  waters  and  without  the  oppor- 
tunity of  such  change  taking  place. 

"  That  the  said  appellants  had  not  satisfied  me  that  the  said 
100  oysters  so  sold  as  aforesaid  were  within  the  meaning  of  the 
statute  'taken  within  the  waters  of  some  foreign  State.' 

"  I  was  also  of  opinion  that  the  oysters  having  been  relaid  in 
English  waters  had  so  changed  their  condition  as  to  render  them 
to  a  large  extent  not  suitable  for  human  food,  as  nine  were 
spawning,  fifty-seven  had  spawned,  and  thirty-three  only  were 
iu  fair  condition. 
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"  Finally,  I  was  of  opinion  that  the  statute  was  passed,  not  only 
to  provide  a  close  time  for  English  oysters,  but  to  prevent  oysters 
being  consumed  at  a  time  when  they  were  not  in  an  edible  con- 
dition, and  that  the  words  'taken  within  the  waters  of  some 
foreign  State,'  meant  taken  for  the  purpose  of  as  early  consump- 
tion as  the  time  of  transit  and  sale  would  permit,  and  I  therefore 
convicted  the  said  appellants." 

Finlay,        and  G,  W.  Mathews^  for  the  appellants. 
Poland,  Q.C.y  and  Tr avers  Humphreys,  for  the  respondent. 

Cur,  adv.  vult. 

1892.  Nov.  11.  Pollock,  B.  This  was  an  appeal  from  a 
conviction  by  an  alderman  of  the  City  of  London,  sitting  as 
a  magistrate,  who  stated  a  case  for  the  opinion  of  this  Court, 
The  alderman  convicted  the  appellants  under  an  information 
which  charged  that  they  in  July,  1892,  in  the  City  of  London 
unlawfully  sold  100  oysters  contrary  to  the  statute. 

The  statute  under  which  the  conviction  is  sought  to  be  main- 
tained is  the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877. 
By  s.  4  of  that  Act  it  is  provided  that  "  a  person  shall  not  sell, 
expose  for  sale,  consign  for  sale,  or  buy  for  sale  " :  (1.)  deep  sea 
oysters  between  certain  dates ;  or  "  (2.)  any  description  of  oysters 
other  than  those  aforesaid  between  the  14th  of  May  and  the  4th 
of  August,"  and  then  there  is  a  provision  for  a  fine,  and  also  the 
proviso,  "  that  a  person  shall  not  be  guilty  of  an  offence  under 
this  section  if  he  satisfies  the  Court  that  the  oysters  alleged  to 
have  been  sold,  &c.,  were  taken  within  the  waters  of  some  foreign 
State."    Those  are  the  important  words. 

Now  the  alderman  here  has  found  certain  facts.  In  the  first 
place  he  has  found  the  sale  of  100  oysters  by  the  defendant  at 
Pudding  Lane  in  the  City  of  London.  He  has  found  that  those 
oysters  were  not  deep  sea  oysters,  but  were  French  oysters  relaid 
in  Stangate  Creek,  in  the  Medway  ;  that  they  were  opened,  and 
that  one  of  them  was  dead,  nine  were  spawning,  fifty-seven  had 
just  spawued,  and  the  remaining  thirty-three  were  in  a  fair  con- 
dition; that  foreign  oysters  differ  from  English  oysters,  but 
that  the  French  oyster  is  most  like  the  English  oyster ;  that  it 
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is  a  practice  to  bring  over  French  oysters  in  February  and  March,  1892 
and  relay  them  in  the  water  on  a  muddy  bottom  some  fathoms  Robertson 
deep  at  Stangate  Creek ;  4ihat  these  oysters  were  a  portion  of  john'son 
those  brought  over  from  France  in  February  or  March,  and  so  p^i^J^g 
deposited  at  Stangate  Creek ;  and  that  they  were  then  mature 
oysters  and  alive,  and  that  if  they  had  been  used  at  the  time  they 
were  imported  they  would  have  been  fit  for  food.    He  further 
found  that  the  oysters  so  brought  were  nurtured  in  Stangate 
Creek,  and  that  if  they  were  not  nurtured  they  would  not  live, 
and  that  the  nurture  of  those  oysters  was  derived  from  the  water 
in  the  natural  course  and  was  not  effected  artificially ;  and  he 
further  found  that,  while  lying  in  English  waters  for  four 
months  or  thereabouts,  the  oysters  had  materially  changed  in 
their  condition,  and  were  to  a  large  extent  not  suitable  for 
human  food. 

With  regard  to  that  part  of  the  finding  I  cannot  help  thinking 
that  it  has  a  material  effect  upon  the  case,  because  if  the  alder- 
man found  that  it  was  within  the  compass  of  the  Act  to  aid  an 
illegality  by  reason  of  these  oysters  being  unfit  for  human  food, 
I  need  not  say  that  his  mind  would  be  very  much  influenced  by 
that  consideration.  It  is  clear  to  me  that  the  Act  which  we  are 
now  considering,  and  under  which  the  alderman  had  to  decide, 
ha-s  no  reference  whatever  to  the  question  of  the  fitness  of  the 
oysters  for  human  food.  That  fitness  or  unfitness  is  dealt  with 
by  other  Acts  of  Parliament,  which  were  passed  with  the  express 
purpose  of  preventing  the  sale  of  food  unfit  for  human  use,  and 
in  no  sense  is  dealt  with  by  this  Act  of  Parliament.  I  cannot 
help  thinking  that  this  finding  of  the  alderman  probably  led 
him  to  a  great  extent  to  come  to  the  conclusion  to  which  he  has 
come. 

A  further  point  upon  this  case  to  which  1  ought  to  allude  is 
this,  that  besides  referring  to  the  Act  of  Parliament,  by  the  case 
a  power  is  given  to  this  Court  to  refer  to  the  report  of  the  com- 
mittee of  the  House  which  sat  before  the  Act  was  passed,  and 
upon  which  the  Act  was  based.  I  need  not  say  that  this  reference 
to  the  report  in  no  sense  enables  us  to  control  the  meaning  of 
the  words  in  the  Act  of  Parliament  by  anything  that  passed 
either  in  the  report  or  in  the  evidence  given  under  the  report ; 
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1892       but  it  was  very  proper  that  the  report  should  be  referred  to, 
RoBEETsoN  because  it  contains  the  history  of  the  previous  usage  of  persons 
Johnson     interested  in  the  sale  and  purchase  (if  oysters  in  this  country  as 
poTkdT  B    ^^g^^^^s  the  importation  of  foreign  oysters.    It  is  plain  that  long 
before  1877,  and  ever  since  1877  down  to  the  present  time,  there 
has  been  a  bona  fide,  course  of  dealing  to  a  considerable  extent 
both  in  American  oysters  and  in  French  oysters,  which  are  taken 
in  foreign  waters  and  brought  to  this  country  and  relaid  in  the 
manner  in  which  these  oysters  were  relaid,  and  then,  when  a 
convenient  season  arrives,  they  are  sold  to  the  public  for  con- 
sumption.   That  has  a  material  bearing  on  this  case,  because  it 
is  not  contended  that  anything  was  done  here  in  a  peculiar  or 
surreptitious  manner.    The  appellant  acted  according  to  a  well- 
known  course  of  dealing. 

The  only  question  that  remains,  therefore,  is,  whether  that 
dealing,  however  open  and  well  known,  was  a  contravention  of 
the  statute. 

No  question  arose  before  the  magistrate  or  before  us  as  to 
whether  these,  being  foreign  oysters,  came  within  the  words  of 
this,  an  English  Act  of  Parliament.  A  somewhat  similar  case 
was  dealt  with  in  Giiyer  v.  Beg.  (1),  which  was  referred  to 
by  the  alderman.  In  that  case  the  subject-matter  dealt  with 
was  dead  partridges  sold  in  this  country.  It  was  admitted 
they  were  not  English  partridges — it  was  admitted  they  were 
foreign  birds,  and  that  they  had  never  been  alive  in  this 
country.  It  was  held  there  that  the  Act  had  no  application  to 
any  such  birds  at  all.  The  law  takes  no  cognizance  of  birds 
killed  abroad  and  brought  to  this  country,  with  reference  to  our 
game  laws,  or  to  any  of  the  provisions  made  for  the  sale  of  game 
in  this  country.  The  present  case  differs  on  this  point,  because  it 
seems  to  me  clear  that  these  oysters,  although  taken  abroad, 
are  within  the  Act,  being  sold  in  England  while  alive. 

Then  comes  the  crucial  question  in  this  case  :  Were  these 
oysters  taken  within  the  waters  of  some  foreign  State,  or  would 
it  be  more  correct  in  point  of  fact  to  hold  in  law  that  these 
oysters  were  "  taken  "  when  they  were  taken  out  of  the  bed  at 
Stan  gate  Creek,  where  they  had  been  relaid  when  they  were 

(1)  23  Q.  B.  D.  100. 
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brought  from  foreign  parts  ?    It  seems  to  me  that  the  bed  where  1892 
the  oysters  are  deposited  is  not  a  fishery  in  the  sense  contem-  Eobertson 
plated  by  the  Act  of  Parliament,  although  it  might  become  a  johnson. 
fishery  if  the  oyster  spat  had  bred  there,  or  possibly,  if  very    p.^^^  g 
sn;Lall  oysters,  that  could  be  nurtured  so  as  to  become  large 
oysters  by  nurturing  and  artificial  feeding,  were  brought  from 
a  foreign  country,  it  might  then  be  said  that  they  had  become 
English  oysters.    In  the  present  case  it  seems  to  me  that  the 
only  two  points  on  which  the  prosecution  can  rely  in  support  of 
their  contention  are  the  size  of  the  oyster  bed  in  which  these 
oysters  were  laid,  and  the  time  during  which  they  remained 
there. 

Nobody  would  argue,  I  suppose,  that  if  the  oysters  were  brought 
over  and  put  into  a  tub  for  three  or  four  days  while  they  were 
waiting  sale,  the  taking  them  from  that  tub  would  make  that  tub 
a  fishery.  It  seems  to  me  that  this  is  a  mere  question  of  degree. 
These  oysters  were  brought  to  England  in  pursuance  of  a  well- 
known  trade  and  course  of  dealing,  and  were  deposited  in  Stan- 
gate  Creek  for  the  convenience  of  those  who  were  going  to  sell 
them.  The  depositing  and  retaking  was  not,  I  think,  the  taking 
that  was  contemplated  by  the  Act,  but  was  merely  a  taking,  from 
a  convenient  storing-place,  oysters,  that  had  been  taken  within 
the  waters  of  some  foreign  State. 

On  these  grounds  it  seems  to  me  that  this  conviction  cannot 
stand,  and  must  be  quashed. 

Hawkins,  J.  I  am  of  the  same  opinion.  It  is  obvious  that 
the  intention  of  the  Legislature  in  passing  40  &  41  Vict.  c.  42, 
was  the  institution  of  a  close  time  for  English  oysters. 

Now  in  the  Act  itself  there  are  very  few  lines  which  I  need 
notice.  It  is  termed  an  Act  to  amend  the  law  relating  to  the 
fishery  of  oysters.  Well,  no  one  can  read  that  and  reflect  on 
the  object  of  it  without  seeing  that  it  was  intended  to  be  an  Act 
which  had  relation  to  the  fishery  of  oysters  in  British  waters, 
because  our  Legislature  could  liave  no  right  to  exercise  any 
authority  over  any  other  country.  In  order  to  enforce  the  object 
with  which  the  Act  was  passed,  the  4th  section  enacts  that  a  person 
shall  not  sell  any  description  of  oysters  other  than  deep  sea 
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1892  oysters,  between  May  14  in  any  year  and  the  following  August  4. 

Robertson  A  penalty  is  enacted  for  contravention  of  the  section,  and  the 

Johnson  section  proceeds :  "  Provided  that  a  person  shall  not  be  guilty  of 

  an  offence  under  this  section  if  he  satisfies  the  Court  that  the 

Hawkins,  J. 

oysters  alleged  to  have  been  sold,  exposed  for  sale,  consigned  for 
sale,  or  bought  for  sale,  were  taken  within  the  waters  of  some 
foreign  State." 

The  sole  question  here  is  whether  the  oysters  in  question  were 
oysters  which,  within  the  meaning  of  the  Act,  were  taken  within 
the  waters  of  a  foreign  State,  or  whether  upon  the  facts  before  us 
we  ought  to  hold  that  they  were  taken  within  the  waters  of  some 
English  fishery. 

The  oysters  were  sold  as  French  oysters,  and  they  were  brought 
over  from  France  in  the  early  part  of  the  year — that  is,  in  the 
month  of  February  or  in  the  month  of  March — and  it  is  stated 
in  the  case  that  it  is  the  practice  to  bring  over  French  oysters  in 
February  or  March  before  the  hot  weather  begins,  and  to  relay 
them  in  the  water  on  a  muddy  bottom  some  fathoms  deep  at 
Stangate  Creek.  The  oysters  were  laid  with  due  care  from  a 
boat,  and  were  placed  in  a  particular  part  of  the  beds  called  *  the 
Shade.'  This  part  was  entirely  empty  of  oysters  at  the  beginning 
of  February  last,  and  in  it  no  oysters  but  matured  French  oysters 
(which  these  were),  imported  in  February  or  March,  were  placed. 
The  oysters  so  placed  in  *  the  Shade '  were  beaconed  off  from  other 
parts  of  the  grounds  occupied  by  the  appellant  Eobertson,  from 
which  they  were  re-dredged  by  the  appellant  Eobertson's  servants 
and  sent  to  his  London  shop  at  Pudding  Lane  as  and  when  they 
were  required  for  sale  there.  The  oysters  were  brought  over  in  a 
mature  state,  and  were  practically  fully  grown,  and  if  used  at  the 
time  they  were  imported  would  have  been  fit  for  food.  It  was 
proved  that  the  oysters  so  brought  were  nurtured  at  the  beds, 
and  that  if  they  were  not  placed  and  nurtured  there  they  would 
not  live.  It  was  also  proved  that  oysters  cannot  be  imported  in 
the  summer-time  direct  from  the  foreign  State,  or  they  would 
die.  This  being  the  state  of  things,  the  question  is,  whether 
this  can  be  said  to  be  a  taking,  within  the  meaning  of  the  Act, 
from  English  or  from  foreign  waters. 

After  a  good  deal  of  consideration  I  have  come  to  the  con- 
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elusion  that  these  are  not  to  be  treated  as  English  oysters,  or  as 
taken  from  an  English  fishery ;  but  that  they  are  French  oysters 
to  all  intents  and  purposes. 

It  is  obvious  that  the  Legislature,  if  they  intended  to  allow 
the  traffic  in  oysters  at  all,  must  have  intended  that  they 
should  be  brought  over  to  this  country  alive ;  and  if  they  are 
to  be  brought  over  alive,  I  can  see  no  ground  for  supposing 
that  the  Legislature  intended  that  the  oysters  should  be  con- 
sumed immediately  on  their  arrival.     A  man  would  not,  of 
course,  have  his  oysters  sent  over  in  small  quantities  merely 
for  each  day's  consumption.     It  might  be  possible  to  do  it ; 
but  at  any  rate  I  am  satisfied,  from  reading  the  Act  of  Par- 
liament, that  there  is  nothing  to  prevent  a  man  from  receiving 
oysters  taken  in  foreign  waters  by  thousands  if  he  thinks  fit  so 
to  do.    If  they  are  to  be  brought  over  for  the  purpose  of  mer- 
chandise, why  are  they  not  to  be  stored  somewhere  ?    If  stored 
in  a  tank,  or  in  any  confined  building  where  the  proper  water 
could  be  provided  for  them,  no  one  could  contend  that  the  mere 
taking  them  from  such  water  would  be  taking  them  from  an 
English  fishery.    Here  the  appellants  have  a  place  which  seems 
to  be  devoted  to  the  reception  of  these  French  oysters,  which 
are  kept  separate  altogether  from  English  oysters.    They  are 
deposited  in  a  particular  place  in  Stangate  Creek.    The  place 
where  they  are  deposited  is  marked  off  in  the  ordinary  way  by 
buoys  or  beacons  ;  and  there  they  remain  until  they  are  wanted 
for  use.     They  do  not  breed  in  this  country.     They  cannot 
breed  here,  as  is  found  by  the  case^     And,  looking  at  the 
whole  question,  I  have  come  to  the  conclusion  myself  that, 
although,  no  doubt,  this  Stangate  Creek,  where  these  oysters 
were  deposited,  and  from  whence  they  were  taken,  covers  a 
considerable  area  of  land,  yet  that  there  is  no  reason  why  a  store 
for  oysters  should  not  be  extended  over  a  considerable  area 
of  land,  just  as  if  a  man  wanted  to  keep  rabbits,  where  they 
might  be  taken  at  any  hour  of  the  day,  he  might  store  them  in 
a  largo  field  or  inclosure  which  might  cover  acres  of  ground. 
The  question,  to  my  mind,  is  rather  more  one  of  fact  than  of  law — 
whether  these  oysters  were  placed  in  this  place  for  the  purpose 
of  storage  ?    If  that  were  the  bona  fide  object  of  depositing  the 
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1892  oysters  there,  and  if  they  never  assumed  any  other  character  than 
BoBERTsoN  French  oysters — that  is,  by  being  mixed  with  English  oysters, 
Johnson,  ^r  breeding  on  English  soil — I  cannot  see  how  the  penalty  can 
Ea"^kil8  J  attach  for  putting  them  in  that  creek  and  taking  them  from  it 
when  once  they  were  lawfully  in  this  country.  I  quite  agree 
that  if  these  oysters  had  been  brought  over  when  they  were  very 
small  for  the  mere  purpose  of  being  laid  down  on  an  English 
oyster-bed  in  order  that  they  might  mingle  with  English  oysters, 
and  grow  up  there,  so  that  when  they  were  dredged  it  would  be 
impossible  to  say  whether  they  were  French  oysters  or  English 
oysters,  I  should  myself  have  come  to  the  conclusion  that  would 
bring  oysters  originally  taken  in  France  within  the  very  mischief 
which  this  Act  was  intended  to  provide  against,  and  that  they 
would  be  oysters  in  an  English  fishery  for  which  a  close  time 
ought  to  be  observed.  But  if  the  appellants  did  use  this  creek, 
and  intended  to  use  it  only  as  a  store  for  the  purpose  of  keeping 
alive  and  in  good  condition  the  oysters  which  they  had  a  lawful 
right  to  buy,  and  store  somewhere — if  that  be  all — I  cannot  myself 
conceive  ihat  the  Legislature  intended  to  make  their  acts  an 
offence  punishable  by  English  law. 

That  being  so,  I  agree  with  my  brother  Pollock  that  this 
conviction  ought  to  be  quashed. 

There  is  one  thing  I  would  observe.  Some  comments  have 
been  made  in  the  course  of  the  case  about  the  oysters  being  unfit 
for  food  and  some  of  them  having  spawned.  I  have  passed  all 
that  over  because  I  think  that  that  is  absolutely  immaterial. 
The  sole  question  here  is,  whether  or  not — it  being  agreed  and 
admitted  that  when  the  oysters  arrived  in  this  country  they 
were  properly  and  lawfully  the  objects  of  merchandise — the 
appellants  had  a  right  to  store  them  if  they  thought  fit  to  do  so. 
I  cannot  think  that  storing  them  in  the  way  they  did  was  ever 
meant  to  be  an  offence  by  the  Act. 

Conviction  quasJied. 

Solicitors  for  appellants  :  Powell  &  Burt. 
Solicitors  for  respondent :  G.  0.  Humphreys  &  Sons. 

A.  P.  R  K. 
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PAXTON  V.  BAIRD. 

Nov.  24. 

Practice— Writ  specially  Indorsed — Application  for  Judgment— Amendment  of  

Indorsement  after  Appearance  and  lefore  Summons  taJcen  out— Order  iii., 
r.  6 ;  Order  xiv.,  r.  1. 
The  defendant  appeared  to  a  writ  which  contained  a  claim  for  interest  (not 
alleged  to  be  due  by  statute  or  under  any  contract),  and  which  was  therefore  not 
a  writ  specially  indorsed  under  Order  iii.,  r.  6.    The  plaintiff  obtained  an  order 
to  amend  the  writ  by  striking  out  the  claim  for  interest,  and  having  amended 
it  accordingly,  he  took  out  a  summons  for  judgment  under  Order  xiv.,  r.  1  :— 
Held,  that  the  writ  having,  by  the  amendment,  become  a  good  specially 
indorsed  writ  under  Order  iii.,  r.  6,  the  appearance  was  an  appearance  to  a 
specially  indorsed  writ,  and  Order  xiv.,  r.  1,  applied. 

Appeal  from  chambers. 

The  writ  was  issued  on  September  24,  1892,  and  was  indorsed 
as  follows  : — "  Statement  of  claim  :  The  plaintiff's  claim  is 
675Z.  14s.  ld,f  balance  for  money  lent,  and  interest."  The 
particulars  were  then  set  out :  "  The  plaintiff  also  claims  interest 
at  the  rate  of  6  per  cent,  per  annum  on  595?.  15s.,  part  of  the 
above  amount,  from  the  date  of  the  writ  until  payment  or 
judgment." 

The  defendant  entered  an  appearance  in  due  course. 

On  October  21  the  plaintiff  took  out  a  summons  for  judgment 
under  Order  xiv.,  r.  1 ;  but  the  master  held  that  the  writ  was  not 
a  specially  indorsed  writ  under  Order  iii.,  r.  6,  there  being  a 
claim  for  interest,  and  no  contract  shewn.  He,  therefore,  gave 
the  defendant  unconditional  leave  to  defend. 

The  plaintiff  then  took  out  a  summons  for  leave  to  amend  the 
writ ;  and  on  November  1  the  master  made  an  order  (to  which  the 
defendant  was  a  party),  "  that  the  plaintiff  be  at  liberty  to  amend 
the  writ  of  summons  in  this  action,  and  the  copy  thereof  filed  at 
the  central  office,  by  striking  out  the  claim  for  interest  in  the 
indorsement  of  claim  on  the  said  writ,  and  substituting  595Z.  15s. 
for  the  figures  675Z.  14s.  Id. ;  and  that  the  appearance  entered 
herein  by  the  defendant  do  stand  as  an  appearance  to  the  said 
writ  as  amended."  The  plaintiff  then  took  out  a  fresh  summons 
for  judgment  under  Order  xiv.,  r.  1,  and  on  November  12  the 
master  made  an  order  giving  him  leave  to  sign  final  judgment 
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1892  in  the  action.  This  order  was  upheld  by  Charles,  J.,  at  chambers, 
Paxton     and  the  defendant  appealed. 

V. 

Baikd. 

F.  M.  Abrahams,  for  the  defendant.  Order  xiv.,  r.  1,  does  not 
apply.  The  original  writ,  to  which  the  defendant  appeared,  was 
not  a  specially  indorsed  writ  under  Order  ill.,  r.  6 :  Elliott  v. 
Boherts.  (1)  There  is  no  power  to  amend  it,  so  as  to  make  it  a 
specially  indorsed  writ Gurney  v.  Small.  (2) 

T.  Willes  Chitty,  for  the  plaintiff.  The  point  was  expressly 
left  open  in  Gurney  v.  Small  (2),  which  only  decided  that  the 
writ  must  be  a  good  specially  indorsed  writ  under  Order  in.,  r.  6, 
at  the  time  when  the  summons  for  judgment  under  Order  xiv. 
is  taken  out.  Here  a  fresh  summons  was  taken  out  after  the 
indorsement  had  been  amended. 

Alrahams,  replied. 

Lord  Coleridge,  C.J.  The  point  raised  by  this  case  is  an 
extremely  technical  one  ;  but  it  has  never  yet  come  before  a 
Court  for  absolute  decision.  It  was  noticed  in  the  case  of  Gurney 
V.  Small  (2),  and  Wills,  J.,  in  deciding  that  case,  indicated  the 
yiew  which  he  took  of  the  point,  and  Charles,  J.,  concurred  in 
his  judgment. 

Although  the  point  is  a  technical  one,  it  is  right  that  it  should 
be  raised.  Order  xiv.  is,  undoubtedly,  an  order  which  requires 
to  be  watched,  and  we  must  see  that  proceedings  taken  under  it 
are  regular.  The  law  is,  that,  in  order  that  Order  xiv.,  r.  1, 
should  apply,  the  writ  must  be  a  specially  indorsed  writ  under 
Order  in.,  r.  6,  and  there  must  be  an  appearance  to  that  writ.  In 
this  case  the  writ  as  first  issued  was  admittedly  not  a  specially 
indorsed  writ  under  Order  in.,  r.  6.  An  appearance  was  entered 
by  the  defendant;  and,  on  a  summons  for  judgment  under 
Order  xiv.,  r.  1,  the  defendant  obtained  unconditional  leave  to 
defend.  Then  the  plaintiff,  by  the  leave  of  the  master,  amended 
his  writ,  and  by  that  amendment  turned  it  into  a  specially 
indorsed  writ  under  Order  in.,  r.  6.  It  is  contended  that,  even 
if  that  amendment  makes  the  writ  a  specially  indorsed  writ, 
there  has  been  no  appearance  to  the  writ  as  amended. 


(1)  36  Sol.  J.  92. 


(2)  [1891]  2  Q.  B.  584. 
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I  have,  however,  come  to  the  conclusion  that  the  appearance  1892 

to  the  original  writ  is  sufficient.    It  is  not  necessary  that  there  Paxtox 

should  be  a  fresh  appearance  where  a  writ  is  amended.    The  jbmed 

technicality  is,  therefore,  satisfied  by  that  appearance.    There  is  Lordc^idge 
a  specially  indorsed  writ  under  Order  iii.,  r.  6,  to  which  the 
defendant  has  appeared.    Order  xiv.,  r.  1,  therefore,  applies; 
and  this  appeal  must  be  dismissed. 

Wills,  J.  I  am  glad  to  be  able  to  come  to  the  same  conclu- 
sion, as  otherwise  it  is  evident  that  there  would  be  costs  thrown 
away  where  the  writ  was  originally  not  specially  indorsed  under 
Order  iii.,  r.  6. 

I  adhere  to  the  view  I  expressed  in  Gurney  v.  Small.  (1)  In 
that  case  the  substantial  decision  is  that  Order  xiv.,  r.  1, 
cannot  apply  unless  when  a  person  takes  out  a  summons  for 
judgment  under  it  he  has  his  tackle,  so  to  speak,  in  order.  There 
seems  to  me  no  reason,  either  in  policy,  justice,  or  good  sense,  for 
saying  that  where  before  the  summons  is  taken  out  the  writ  has 
been  amended  so  as  to  make  it  a  specially  indorsed  writ,  and  the 
defendant  has  appeared,  Order  xiv.,  r.  1,  will  not  apply.  The 
writ  by  amendment  has  become  a  specially  indorsed  writ,  and 
the  appearance  is  still  standing,  and  is,  therefore,  an  appearance 
to  the  amended  writ.  There  is,  therefore,  an  appearance  to  a 
specially  indorsed  writ,  which  is  what  Order  xiv.,  r.  1,  requires. 
Charles,  J.,  who  was  a  party  to  the  decision  in  Gurney  v.  Small  (1), 
appears  to  me  to  have  come  to  a  right  decision,  and  this  appeal 
must  be  dismissed. 

That  part  of  the  master's  order,  which  directed  the  appearance 
already  entered  to  stand  as  an  appearance  to  the  amended  writ, 
seems  to  me  unnecessary  and  inoperative,  as  the  appearance 
when  once  entered  stands,  and  there  is  no  need  for  a  fresh 
appearance  to  a  writ  when  it  has  been  amended. 

A;p;peal  dismissed. 

Solicitor  for  plaintiff :  Vincent  A.  AppUn. 
Solicitors  for  defendant :  Blair  &  W,  B.  Girling. 

(1)  [1891]  2  Q.  B.  584. 

A.  P.  P.  K. 

Vol.  I.  1893.  M  2 
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[IN  THE  COURT  OF  APPEAL.] 
HAERISON  V.  DUKE  OE  RUTLAND  and  Others. 


1892 

Nov.  10; 
Dec.  3. 


Highway — Tresspass  to  Land — Use  of  Eighway  otherwise  than  as  such — 
Practice — Declaratory  Judgment. 


The  defendant  was  the  owner  of  a  grouse  moor  crossed  by  a  highway,  the 
soil  of  which  was  vested  in  him.  On  the  occasion  of  a  grouse  drive  upon  this 
moor,  the  plaintiff  went  upon  the  highway,  not  for  the  purpose  of  using  it  as  a 
highway,  but  solely  for  the  purpose  of  using  it  to  interfere  with  the  defend- 
ant's enjoyment  of  his  right  of  shooting,  by  preventing  the  grouse  from  flying 
towards  the  butts  occupied  by  the  shooters.  The  defendant's  keepers  having 
forcibly  prevented  the  plaintiff  from  such  interference,  he  brought  an  action 
for  assault  against  the  defendant,  in  which  the  defendant  justified  on  the 
ground  that  the  plaintiff  was  a  trespasser  upon  his  land  on  the  occasion  in 
question,  and  by  way  of  coimter-claim  asked  for  a  declaration  to  that  effect : — 

Seld,  that,  inasmuch  as  the  plaintiff  was  upon  the  highway  for  purposes 
other  than  its  use  as  a  highway,  he  was  a  trespasser ;  and,  by  Lopes,  L.  J.,  and 
Kay,  L.J.,  Lord  Esher,  M.R._,  dissenting,  that  the  Court  ought  to  make  a 
declaration  to  that  effect. 

Motion  by  the  plaintiff  in  an  action  for  assault  for  a  new  trial 
or  to  enter  judgment  for  plaintiff  on  the  claim.  Cross-motion  by 
the  defendants  for  a  new  trial  or  for  judgment  on  certain  issues  on 
the  claim  and  on  the  counter-claim. 

The  pleadings,  the  event  of  the  trial,  and  the  facts,  fully 
appear  from  the  judgments,  and  are  stated  in  detail  in  the  judg- 
ment of  Lopes,  L.J. 

The  plaintiff  in  person. 


Sir  E.  James,  Q.G.,  and  B.  M.  Bray,  for  the  defendants.  (1) 


Dec.  8.    The  following  judgments  were  delivered  : — • 

LoKD  EsHEE,  M.E.  In  this  case  the  plaintiff  brought  his 
action  against  the  Duke  of  Kutland  and  the  other  defendants, 
who  acted  by  the  Duke's  authority,  for  assault  and  false  imprison- 
ment.   The  defendants  justified,  and,  alternatively,  brought  into 

(1)  It  has  been  thought  unnecessary  judgments  in  their  favour,  and,  the 

to  report  the  arguments,  because  the  plaintiff  appearing  in  person,  there 

arguments  for  the  defendants,  who  was  substantially  no  argument  of  the 

succeeded,  sufficiently  appear  from  the  points  of  law  on  his  side. 


Cm.  adv.  vult. 
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Court  the  amount  of  5s.,  as  being  sufficient  to  satisfy  the  plain-  C.  A. 
tiff's  claim  ;  and  there  was  also  a  counter-claim  by  the  Duke  of  1892 


Eutland.  Hakeison 
The  case  came  before  the  Lord  Chief  J ustice  for  trial,  when    dxtkie  of 
the  jury  gave  a  verdict  for  the  defendants  on  the  claim  ;  and  on  Rptlaitd. 
the  counter-claim  the  Lord  Chief  Justice  directed  a  verdict  for  Lord  Esher,  m.e. 
the  plaintiff.    The  plaintiff  appealed  to  this  Court  on  the  ground 
that  the  verdict  for  the  defendants  on  the  claim  was  wrong  ;  the 
defendants  also  brought  a  cross-appeal  against  the  Lord  Chief 
Justice's  ruling. 

The  main  facts  of  the  case  are  really  not  in  dispute.  The 
Duke  of  Kutland,  with  his  friends,  had  a  right  to  shoot  on 
certain  moors,  and  was  on  the  occasion  in  question  exercising 
that  right.  The  plaintiff,  from  some  perverted  notion  of  desiring 
to  interfere  with  the  shooting,  went  on  to  a  highway  which 
crosses  these  moors,  knowing  that  it  was  close  to  the  place  where 
the  Duke  and  his  friends  were  exercising  their  undoubted  right. 
The  land  on  both  sides  of  this  highway  belonged  to  the  Duke, 
and  therefore  the  soil  of  the  highway  was  vested  in  him.  The 
plaintiff  went  on  to  this  highway,  not  for  the  purpose  of  going  to 
or  coming  from  any  place,  not  for  the  purpose  of  using  the  high- 
way as  a  highway  at  all,  but  merely  for  the  purpose  of  using  the 
highway  itself  in  order  to  incommode  the  Duke  and  his  friends 
and  prevent  the  exercise  of  their  right.  He  went  on  to  the 
highway  near  the  butts,  towards  which  grouse  were  to  be  driven 
by  the  Duke's  keepers,  solely  for  the  purpose  of  preventing  the 
grouse  from  coming  in  the  direction  of  the  butts,  and  so  interfer- 
ing with  the  Duke's  exercise  of  his  right.  He  did  so  interfere 
by  obvious  means,  such  as  waving  his  pocket-handkerchief  and 
opening  and  shutting  his  umbrella,  for  the  mere  purpose  of 
keeping  the  grouse  away.  He  was  asked  to  desist,  but  he  refused 
to  do  so.  Thereupon  the  Duke's  servants  forcibly  laid  hold  of 
him  and  held  him  down  on  the  ground  for  the  purpose  of  pre- 
venting him  from  interfering  with  the  exercise  of  the  Duke's 
right,  until  the  drive  was  over  and  he  could  no  longer  interfere. 
They  held  him  down  only  so  long  as  was  necessary  for  that  pur- 
pose. That  they  did  not  do  so  with  any  unnecessary  degree  of 
violence  seems  to  me  to  be  clearly  made  out  by  the  evidence.  The 
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0.  A.      defendants,  as  I  have  said,  in  case  there  was  some  excess,  brought 
1892       5s.  into  Court,  and  they  also  pleaded  a  justification  on  the  ground 
Hareison    that  the  plaintiff  was  trespassing  upon  the  Duke's  land  for  the 
Duke  OP    Purpose  of  interfering  with' the  Duke's  enjoyment  of  his  rights 
BuTLAND.    over  his  land,  and  that  they  used  no  more  force  than  was  neces- 
LardE8her,M.E.  gary  to  prevent  the  plaintiff  from  doing  so.    There  was  therefore 
the  issue  on  this  plea  of  justification,  and  the  other  issue  would 
be  whether,  assuming  that  the  defendants  had  exceeded  their 
rights  in  what  they  did  to  the  plaintiff,  the  amount  of  5s.  was 
sufficient  by  way  of  damages.    The  jury  found  a  verdict  for  the 
defendants  on  the  claim.    That  was  a  general  verdict,  and  it  may 
have  been  that  the  jury  thought  that,  if  there  was  an  excess  of 
force  used,  the  amount  paid  into  Court  was  sufficient.    The  Lord 
Chief  Justice,  in  his  anxiety  to  maintain  the  rights  of  the  public 
over  highways  to  their  fullest  legal  extent — an  anxiety  with  which 
I  fully  sympathise — appears  to  me  not  to  have  taken  into  con- 
sideration certain  matters  in  the  case  which  should  have  been 
considered,  and  he  directed  the  jury  that,  as  a  matter  of  law,  the 
plaintiff  was  not  trespassing  on  the  highway,  and  therefore  was 
not  trespassing  on  the  land  of  the  Duke.  Notwithstanding 
that  direction,  the  verdict  for  the  defendants  on  the  claim  is 
right,  because,  whichever  way  the  case  is  looked  at,  the  amount 
paid  into  Court  may  be  sufficient,  and  it  appears  to  me  that  it  is. 
But  the  direction  to  the  jury  prevented  the  entry  of  a  verdict 
for  the  defendants  on  the  issue  of  justification,  and  the  verdict 
has  been  entered  on  that  issue  for  the  plaintiff ;  and  it  prevented 
the  entry  of  a  verdict  for  the  defendant,  the  Duke  of  Kutland, 
on  the  counter-claim,  upon  which  accordingly  the  verdict  has 
been  entered  for  the  plaintiff.    The  plaintiff  appealed  against 
the  verdict  for  the  defendants  on  the  claim  on  the  ground 
that  it  was  against  the  evidence.    I  am  clearly  of  opinion  that 
that  appeal  cannot  be  entertained,  because  I  think  that,  which- 
ever way  the  case  is  looked  at,  the  verdict  of  the  jury  on  the 
claim  was  right.    On  the  cross-appeal,  the  defendants'  counsel 
asked  the  Court  to  enter  the  verdict  for  the  defendants  on  the 
issue  on  their  plea  of  justification,  and  to  enter  a  verdict  and 
judgment  for  the  Duke  of  Eutland  on  the  counter-claim.    As  to 
the  result  in  respect  of  a  portion  of  what  is  asked  for  on  the  cross- 
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appeal,  I  liave  no  doubt.  I  think  that  the  verdict  should  be  0.  A. 
entered  for  the  defendants  as  regards  the  issue  on  the  defendants'  i892 

justification.    And  on  the  counter-claim,  if  it  be  asked  for,  I  HARmsox" 

think  there  should  be  a  verdict  for  the  Duke  for  at  the  least  „  ^- 

xJUElE  OF 

nominal  damages.  I  know  that  a  claim  to  further  relief  was  Rutland. 
made  in  the  counter-claim;  but  I  will  deal  with  that  hereafter.  LordEsher.M.E. 
The  great  difficulty  to  my  mind  in  this  case  is  to  express  the 
reasons  for  our  judgment  so  carefully  that  we  may  not,  in  up- 
holding the  legal  right  of  the  owner  of  the  land,  interfere  with 
the  largest  possible  rights  of  the  public  to  the  enjoyment  of 
the  highway  as  such.  The  servants  of  the  Duke  in  this  case 
were  no  doubt  taking  a  very  strong  course.  The  plaintiff  was 
undoubtedly  on  a  highway ;  he  was  not  merely  told  to  move  on, 
but  he  was  actually  controlled  and  imprisoned  for  a  time.  That 
is  a  very  strong  measure,  which  ought  to  be  employed  with 
great  care,  and  which  puts  the  person  who  employs  it  in  con- 
siderable jeopardy  in  a  civil  action.  The  plea  of  justification 
is  founded  on  the  allegation  that  the  plaintiff  was  trespassing 
on  the  soil  of  the  highway.  The  question  is  whether  that  is 
so.  What  is  the  true  rule  of  law  as  to  the  user  of  a  highway  ? 
It  has  been  laid  down  in  Beg.  v.  Pratt.  (1)  The  Lord  Chief 
Justice  at  Nisi  Prius,  where  a  judge  cannot  examine  cases  so 
closely  as  we  can  here,  seems  to  have  thought  that  the  decision 
in  that  case  depended  in  some  way  on  its  being  a  criminal 
case;  but  I  think,  if  the  judgments  are  examined,  it  will 
appear  that  the  decision  of  that  criminal  case  depended  on 
whether  the  appellant  was  or  was  not  a  trespasser,  and  required 
the  judges  to  say  whether  he  had  or  had  not  committed  a 
trespass.  In  that  case  the  land  in  question  was  a  highway,  and 
the  prosecutor  was  the  owner  of  the  soil.  The  appellant  was 
charged  with  the  offence  of  trespassing  on  land  in  pursuit  of 
game.  The  foundation  of  that  charge  was  a  trespass.  The 
appellant  there,  like  the  plaintiff  in  this  case,  did  not  go  on  to 
the  highway  for  the  purpose  of  using  it  as  a  highway  at  all ;  but 
he  went  on  to  it  only  for  the  purpose  of  searching  for  game. 
That  is  so  stated  by  Lord  Campbell,  C.  J .  He  said :  "  I  think 
that  the  magistrates  were  perfectly  justified  in  concluding  that 

(1)  4  E.  &  B.  8G0. 
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0.  A.      Pratt  was  trespassing  on  land  in  the  occupation  of  Mr.  Bowyer 
1892      in  search  of  game.    He  was  beyond  all  controversy  on  land,  the 
Harbison    soil  and  freehold  of  which  was  in  the  owner  of  the  adjoining 
Duke  of    ^^^^ — ^^^^  -bowyer.    It  is  true  the  public  had  a  right  of 

Rutland,  way  there ;  but,  subject  to  that  right,  the  soil  and  every  right 
Lord  Esher,  M.K.  incident  to  the  ownership  of  the  soil  was  in  Mr.  Bowyer.  The 
road,  therefore,  must  be  'considered  as  Mr.  Bowyer's  land.  Then 
Pratt,  being  on  that  land,  was  undoubtedly  a  trespasser,  if  he 
went  there,  not  in  the  exercise  of  the  right  of  way,  but  for  the 
purpose  of  seeking  game,  and  that  only.  If  he  did  go  there  for 
that  purpose  only,  he  committed  the  offence  named  in  the  Act." 
So,  if  a  man  goes  on  to  part  of  a  highway,  the  soil  of  which 
belongs  to  the  owner  of  the  adjoining  land,  not  for  the  purpose 
of  using  such  part  of  the  highway  as  a  highway,  but  only  for 
some  other  purpose,  "  lawful  or  unlawful " — to  use  the  words  of 
Crompton,  J.,  in  the  same  case — he  is  in  so  doing  committing  a 
trespass  against  the  owner  of  the  soil.  That  case  is  founded  on 
other  cases  which  had  gone  before,  and  there  are  subsequent 
cases  in  which  it  has  been  followed.  Therefore,  on  the  ground 
that  the  plaintiff  was  on  the  highway,  the  soil  of  which  belonged 
to  the  Duke  of  Eutland,  not  for  the  purpose  of  using  it  in  order 
to  pass  and  repass,  or  for  any  reasonable  or  usual  mode  of  using 
the  highway  as  a  highway,  I  think  he  was  a  trespasser.  But  I 
must  observe  that  I  think  that,  if  the  language  of  Erie,  J.,  and 
of  Crompton,  J.,  in  Beg.  v.  Pratt  (1),  were  construed  too  largely, 
the  effect  might  be  to  interfere  with  the  universal  usage  as 
regards  highways  in  this  country  in  a  way  which  would  be  mis- 
chievous, and  would  derogate  from  the  reasonable  exercise  of  the 
rights  of  the  public.  Construed  too  strictly,  it  might  imply  that 
the  public  could  do  absolutely  nothing  but  pass  or  repass  on  the 
highway,  and  that  to  do  anything  else  whatever  upon  it  would 
be  a  trespass.  I  do  not  think  that  is  so.  Highways  are,  no 
doubt,  dedicated  prima  facie  for  the  purpose  of  passage;  but 
things  are  done  upon  them  by  everybody  which  are  recognised 
as  being  rightly  done,  and  as  constituting  a  reasonable  and 
usual  mode  of  using  a  highway  as  such.  If  a  person  on  a 
highway  does  not  transgress  such  reasonable  and  usual  mode  of 

(1)  4  E.  &  B.  860. 
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using  it,  1  do  not  think  that  he  will  be  a  trespasser.  Again,  I  0.  A. 
do  not  think  that  such  a  trespass  can  be  made  out,  except  where  1892 
acts  other  than  the  reasonable  and  ordinary  user  of  a  highway  as  Harrison 
such  have  been  done  on  that  particular  portion  of  the  highway,  qf 
the  soil  of  which  belongs  to  the  owner  alleging  a  trespass  to  his  Rutland. 
land.  If  a  person  is  passing  along  a  part  of  a  highway  which  LordEsher,M.R. 
belongs  to  a  particular  owner,  in  order  to  do  something  beyond, 
on  land  which  does  not  belong  to  that  owner,  then,  so  far  as  that 
owner  is  concerned,  he  is  merely  passing  along  that  part  of  the 
highway,  and,  whatever  it  may  be  his  intention  to  do  further  on, 
there  would  be  no  trespass  as  against  such  owner.  Again,  if  a 
man  is  passing  along  a  highway,  only  intending,  so  far  as  the 
highway  is  concerned,  to  pass  along  it,  though  he  intends  to  go 
from  it  and  goes  into  other  land  of  the  same  owner,  and  does 
something  contrary  to  his  rights,  I  do  not  think  that  there  will 
be  any  trespass  on  the  highway.  But  the  plaintiff  in  this  case, 
it  should  be  observed,  was  doing  that  which  comes  within  what 
Lord  Campbell,  C.J.,  said  in  Beg.  v.  Pratt  (1) — he  was  using 
this  part  of  the  highway  solely  for  the  purpose  of  interfering 
with  the  rights  which  the  owner  of  the  land  was  exercising  on 
another  part  of  his  land.  He  did  not  intend  to  go  on  the  land 
of  the  Duke  by  the  side  of  the  highway,  and  thence  interfere 
with  the  Duke's  sport.  He  knew  that  would  be  a  trespass.  He 
stood  on  the  highway,  and  walked  up  and  down  on  it  for  the 
purpose  of  doing  things  which  interfered  with  the  Duke's  enjoy- 
ment of  his  land  near  the  highway.  He  was,  therefore,  not 
there  for  the  purpose  of  using  the  highway  as  such  in  any  of  the 
ordinary  and  usual  modes  in  which  people  use  a  highway.  Under 
those  circumstances,  I  think  that  he  was  a  trespasser.  Cases 
might  arise  in  which  it  would  be  a  question  whether  what  a 
person  was  doing  was  a  reasonable  and  usual  use  of  a  highway. 
In  such  cases  there  might  be"  a  question  for  a  jury  as  to  whether 
such  person  was  using  the  highway  as  a  highway  for  passing,  in 
accordance  with  the  reasonable  and  ordinary  user  of  it  for  that 
purpose.  In  this  case,  on  the  undisputed  facts,  it  appears 
to  me  clear  that  the  plaintiff  was  a  trespasser,  and,  therefore, 
on  the  cross-appeal,  I  think  that  the  defendants  are  entitled 

(1)  4:  E.  &  B.  860. 
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0.  A.  ^  verdict  on  the  issue  of  justification.    With  regard  to  the 

1892      counter-claim,  I  have  the  misfortune  to  differ  to  some  extent 

""haekison   ^^^^         learned  brothers.    What  was  originally  asked  for 
V.        on  the  counter-claim  was  not  damages  only,  but  an  injunction 
KuTLAND.   but  the  counsel  for  the  defendants,  in  argument  before  us,  asked 

Lord  Esher,  M.R.  Hot  for  an  injunction,  but  a  declaration.  I  have,  and  always 
have  had,  a  disinclination  to  have  imported  into  ordinary 
common  law  actions  the  procedure  of  the  Court  of  Chancery, 
which  I  have  no  doubt  is  excellent  for  the  purposes  for  which  it 
was  usually  employed  in  that  Court.  I  think  it  is  a  misfortune 
that  such  procedure  should  be  introduced  into  common  law 
actions  unless  in  exceptional  cases.  What  is  the  nature  of  the 
case  before  us  ?  It  is  a  case  of  an  ordinary  trespass  by  a  man  of 
obstinate  and  ill-regulated  mind  for  which  no  one  could  sugge&t 
that  any  considerable  damages  ought  to  be  given.  If  the  trespass 
were  repeated,  a  fresh  action  might  be  brought,  in  which,  no 
doubt,  a  jury  would  give  larger  damages.  What  would  be  the  con- 
sequence of  granting  an  injunction  ?  If  the  plaintiff  repeated 
the  trespass,  he  might  be  sent  toTprison  for  an  indefinite  time. 
It  does  not  seem  to  me  necessary  to  bring  into  an  ordinary 
common  law  action  such  as  this,  this  very  severe  procedure  of 
the  Court  of  Chancery.  But  the  defendants'  counsel  do  not 
venture  to  press  for  an  injunction,  and  say  that  they  will  be 
satisfied  with  a  declaration.  I  really  do  not  see  what  the  use  of 
such  a  declaration  in  a  case  like  this  will  be.  Such  a  declaration 
ought,  if  the  defendants'  contention  is  correct,  to  have  been 
made  by  the  judge  at  JSTisi  Prius.  That  is  to  say,  after  he  has 
directed  the  jury  as  matter  of  law,  that  the  plaintiff's  conduct  on 
the  particular  occasion  amounted  to  a  trespass — a  direction  which 
might  afterwards  be  vouched  against  the/plaintiff — he  is  to  go 
on  to  make  a  declaration  which  is  in  effect  that  the  direction  he 
has  just  given  to  the  jury  was  right  in  law.  A  declaration  of  this 
sort  may  be  very  usual  and  .valuable  in  Courts  of  Equity  for  some 
purposes,  as  where  the  direction  of  the  judge  on  a  matter  of  law 
has  to  be  carried  out  by  others ;  but  I  think  it  is  misplaced  and 
unnecessary  in  a  case  of  this  ^kind.  It  is  now  becoming  the 
practice  in  every  ordinary  common  law  action  of  this  kind  fo-r 
the  pleader,  as  a  matter  of  course,  to  ask  for  an  injunction  or  a 
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declaration,  thus  increasing  expense  and  overloading  the  case      0.  A. 
with  unnecessary  complications.    The  intention  of  the  J udicature  1892 
Acts,  no  doubt,  was  that,  where  the  principles  of  law  and  of  equity  haerison 
differed,  the  principles  of  equity  should  prevail;  but  I  do  not  jyjj^^g^ 
think  the  intention  was  that  the  procedure  of  the  Court  of  Eutland. 
Chancery  should  be  exercised  in  ordinary  common  law  actions.  Lord  Esher,  m.r^ 
I  think  that  the  Duke  of  Eutland  ought  to  have  judgment  on 
the  counter-claim  for  nominal  damages,  but  not  for  a  declaration, 
which,  to  my  mind,  would  in  this  case  be  futile,  and  have  no 
effect.    The  result  is  that  the  plaintiff's  appeal  fails,  and  the 
defendants'  appeal  must  be  allowed. 

Lopes,  L.J.  This,  to  my  mind,  is  a  case  of  great  importance, 
which  must  be  my  excuse  for  delivering  a  somewhat  lengthy 
judgment. 

This  is  an  action  of  trespass  to  the  person  brought  by  the 
plaintiff  against  the  defendants,  claiming  damages  and  an  in- 
junction. The  defendants,  amongst  other  defences,  justified  the 
alleged  trespass  on  the  ground  that  the  plaintiff  was  trespassing 
upon  the  soil  of  the  defendant,  the  Duke  of  Eutland,  for  the 
purpose  of  interfering  with  the  legal  right  of  shooting  belonging 
to  the  said  Dake,  which  by  his  friends  and  keepers  duly  autho- 
rized in  that  behalf  he  was  then  exercising,  and  alleging  the  use 
of  no  greater  force  than  was  necessary  for  the  purpose  of  abating 
such  trespass.  The  defendant,  the  Duke  of  Eutland,  also 
counter-claimed  against  the  plaintiff  in  respect  of  a  trespass  by 
the  plaintiff  to  the  soil  of  the  said  Duke,  and  for  his  inter- 
ference with  the  exercise  by  the  said  Duke  of  his  legal  right  of 
sporting  over  his  said  lands,  alleging  threats  to  continue  and 
repeat  such  unlawful  interference,  and  claiming  an  injunction 
and  damages.  Alternatively,  the  defendants  brought  into  Court 
the  sum  of  5s.  in  satisfaction  of  all  the  causes  of  action  of  the 
plaintiff.  The  plaintiff  joined  issue  on  the  defendants'  defence 
and  denied  the  allegations  in  the  counter-claim. 

The  case  came  on  to  be  tried  before  the  Lord  Chief  Justice. 
So  far  as  material,  the  facts  may  be  stated  as  follows :  At  the 
times  in  question  the  Duke  of  Eutland  was  lawfully  exercising 
sporting  rights  over  certain  moors  belonging  to  him.  These 
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CJA.      moors  were  in  certain  parts  intersected  by  certain  highways. 
1892       The  soil  of  such  highways,  subject  only  to  the  easement  of 
Haeeison   passing  and  repassing  which  belonged  to  the  public,  was  vested 
DuKi]  OF  ^^^^  Duke,  he  being  the  owner  of  the  lands  on  each  side 

KuTLAND.  adjoining  the  said  highways.  Butts  were  erected,  at  some  places 
Lopes,  L.J.  near  the  said  highways,  at  other  places  at  a  distance  of  200  yards 
from  the  highways,  for  -the  purpose  of  the  sportsmen  concealing 
themselves  from  the  grouse  which  were  to  be  driven  towards 
them.  The  vision  of  the  grouse  is  signally  acute,  and  very 
little  will  induce  them  to  shy  away  from  the  butts  and  follow  a 
course  which  would  be  out  of  reach  of  the  guns  of  the  sportsmen 
occupying  the  butts.  The  plaintiff,  knowing  this  and  believing 
that  he  had  cause  of  annoyance  with  the  Duke  or  with  his  pre- 
decessor in  title,  placed  himself,  avowedly  and  admittedly,  on 
the  highway  in  such  a  position  and  so  acted  as  to  prevent  the 
grouse  from  approaching  the  butts.  The  plaintiff  had  done  this 
on  former  occasions,  and  had  threatened  to  continue  so  to  act 
whenever  the  Duke  drove  his  moors.  Some  years  before  the 
moors  had  been  let  to  a  tenant.  During  that  time  the  plaintiff, 
who  had  been  paid  by  the  tenant,  had  desisted  from  any  inter- 
ference with  the  shooting  on  the  moors ;  but,  so  soon  as  the  Duke 
resumed  the  shooting  on  his  moors,  so  soon  did  the  plaintiff 
renew  his  interference  with  the  sport.  It  was  an  undisputed  fact 
in  the  case  that  the  plaintiff  did  not  use  the  soil  of  the  highway 
as  one  of  the  public  for  passing  and  repassing,  or  for  the  legiti- 
mate purpose  of  travel,  but  was  at  the  times  in  question  using  it 
for  the  purpose  of  interfering  with  and  obstructing  the  legal 
right  of  the  Duke  to  exercise  sporting  rights  over  his  said  moors. 
There  was  a  conflict  of  evidence  as  to  the  amount  of  force  used 
by  the  defendants  in  their  attempts  to  prevent  the  plaintiff 
interfering  with  the  sport.  In  these  circumstances  the  Lord 
Chief  J ustice  directed  the  jury  that  the  plaintiff  was  not  a  tres- 
passer, and  that  therefore  what  the  defendants  did  could  not  be 
justified;  that  the  defendants  had  no  cause  of  action  on  their 
counter-claim ;  and  that  the  only  question  which .  they  would 
have  to  consider  was  whether  5s.  was  enough  to  compensate  the 
plaintiff  for  the  acts  of  the  defendants.  The  Lord  Chief  Justice 
said :  "  I  do  not  think  the  plaintiff  was  a  trespasser.    I  do  not 
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think,  therefore,  that  what  was  done  to  him  was  lawful "  :  and  C.  A. 
again :  "  The  trespass  is  hardly  denied,  and  is  attempted  to  be  1892 
justified  on  grounds  that,  in  my  judgment,  fail.  The  trespass, 
therefore,  remains  a  trespass,  not  a  lawful  act.  It  is  an  unlawful 
act.  Five  shillings  has  been  paid  in  respect  of  that  unlawful 
act.  In  your  judgment,  is  5s.  enough  ?  If  5s.  is  enough,  verdict  Lopes,  l.j. 
for  the  defendants.  If  5s.  is  not  enough,  then  verdict  for  the 
plaintiff,  with  such  an  addition  to  the  5s.  as  you  think  on  the 
whole  necessary."  The  jury  thereupon  found  a  verdict  for  the 
defendants  on  the  claim,  thinking  5s.  enough,  and  the  Lord 
Chief  Justice  ordered  judgment  to  be  entered  for  the  defendants 
on  the  claim,  and  for  the  plaintiff  on  the  counter-claim  and  pleas 
justifying  the  trespass.  The  result  is  that,  while  the  defendants 
succeed  on  the  issue  raised  as  to  the  5s.  paid  into  Court,  the 
plaintiff  has  had  entered  for  him  the  issues  raised  by  the  pleas  of 
justification,  and  has  judgment  on  the  counter-claim.  This  arises 
from  the  holding  of  the  Lord  Chief  Justice  that  the  plaintiff  was 
not,  under  the  circumstances,  a  trespasser.  The  plaintiff  and 
defendants  have  both  appealed  to  the  Court,  the  plaintiff  seeking 
judgment  for  him  on  the  claim  so  far  as  the  issue  with  regard  to 
5s.  being  enough  to  satisfy  the  claim  is  concerned,  alleging  the 
5s.  to  be  contemptuous  and  inadequate  ;  and  the  defendants  seek- 
ing to  have  judgment  entered  for  them  on  the  pleas  justifying 
the  trespass  and  on  the  counter-claim. 

With  great  deference  I  am  of  opinion  that  the  Lord  Chief 
Justice  was  wrong  in  directing  the  jury  that  on  the  facts  as 
admitted  the  plaintiff  was  not  a  trespasser.  In  my  opinion,  the 
Lord  Chief  Justice  ought  to  have  told  the  jury  that  the  plain- 
tiff, on  the  admitted  facts,  was  a  trespasser,  and  that  the  pleas 
justifying  the  trespass  and  the  counter-claim  must  be  found  for 
the  defendants,  and  that  the  only  question  they  had  to  consider 
was  whether  there  had  been  an  excess  of  force  used  in  abating 
the  trespass,  and,  if  so,  whether  5s.  was  enough  to  compensate 
the  phiintiff  for  such  excess.  The  Lord  Chief  Justice  ought 
further  to  have  told  the  jury  that  if  there  was  no  excess  then 
they  must  find  everything  for  the  defendants  ;  but  if  there  was 
an  excess,  then  if  5s.  was  enough,  they  ought  still  to  liiul  every- 
thing for  the  defendants ;  but  if,  on  the  other  hand,  they  thought 
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0.  A.  5a.  was  not  enough,  then  they  should  find  for  the  plaintiff  for 
1892  such  sum  as  in  their  opinion  he  was  entitled  to  beyond  the  5s. 
Harbison  The  jury  were  of  opinion  that  5s.  was  enough  to  cover  everything 
UuKB  OF  which  the  plaintiff  was  entitled.  Their  finding  on  that  issue 
EuTLAND.  is  therefore  conclusive,  and  the  verdict  and  judgment  in  that 
Lopes,  L.J.  respect  must  stand.  But  ought  the  Lord  Chief  Justice  to  have 
told  the  jury  that  the  plaintiff  was  not  a  trespasser  ? 

The  interest  of  the  public  in  a  highway  consists  solely  in  the 
right  of  passage ;  the  soil  and  freehold  over  which  that  right  of 
way  is  exercised  is  vested  in  the  owner  or  owners  of  the  adjoining 
land,  who  may  maintain  actions  of  trespass  against  persons  in- 
fringing his  or  their  rights  therein ;  as,  for  instance,  by  per^ 
mitting  cattle  to  depasture  thereon.  In  Dovaston  v.  Payne  (1), 
BuUer,  J.,  says  :  "  Whether  the  plaintiff  was  a  trespasser  or  not 
depends  on  the  fact  whether  he  was  passing  and  repassing  and 
using  the  road  as  a  highway,  or  whether  his  cattle  were  in  the 
road  as  trespassers."  Again,  Heath,  J.,  says  :  "  If  it  be  a  way, 
he  must  shew  that  he  was  lawfully  using  the  way  ;  for  the  pro- 
perty is  in  the  owner  of  the  soil,  subject  to  an  easement  for  the 
benefit  of  the  public."  In  the  case  of  Beg.  v.  Fratt  (2),  Pratt 
had  been  convicted  by  justices  under  1  &  2  Wm.  4,  c.  32,  s.  3Q, 
of  committing  a  trespass  by  being  in  the  daytime  on  land  in  the 
occupation  of  one  Bowyer,  in  search  of  game.  On  appeal,  a  case 
was  reserved  by  the  sessions  for  the  opinion  of  the  Court,  and  the 
facts  appeared  to  be  that  Pratt  was  in  the  daytime  on  a  public 
road  (the  soil  of  which  as  well  as  the  land  on  both  sides  belonged 
to  Bowyer)  carrying  a  gun  and  accompanied  by  a  dog,  that  Pratt 
sent  the  dog  into  a  cover  by  the  roadside  which  was  in  the  actual 
occupation  of  Bowyer,  and  that  a  pheasant  flew  across  the  road 
from  the  cover  and  was  fired  at  by  Pratt,  who  was  still  standing 
upon  the  road.  Upon  these  facts  the  Court  held  that  the  con- 
viction was  right,  the  road  being  land  in  the  occupation  of 
Bowyer,  subject  only  to  the  right  of  way  of  the  public  ;  and  the 
evidence  shewed  that  Pratt  was  not  on  the  road  in  the  exercise 
of  the  right  of  way,  but  for  another  purpose,  namely,  the  search 
for  game,  and  that  thus  he  was  a  trespasser.  "  On  these  facts," 
said  Lord  Campbell,  C.  J.,  "  I  think  that  the  magistrates  were 
(1)  2  H.  BL.  527.  (2)  4  E.  &  B.  860. 
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perfectly  justified  in  concluding  that  Pratt  was  trespassing  on  0.  A. 
land  in  the  occupation  of  Mr.  Bowyer  in  search  of  game.  He  1892 
was,  beyond  all  controversy,  on  land  the  soil  and  freehold  of  Haerisox 
which  was  in  the  owner  of  the  adjoining  land,  that  is,  Mr.  Bowyer.  -^^^^ 
It  is  true  the  public  had  a  right  of  way  there  ;  but  subject  to  Rutland. 
that  right  the  soil  and  every  right  incident  to  the  ownership  of  Lopes,  l.j. 
the  soil  was  in  Mr.  Bowyer.  The  road,  therefore,  must  be  con- 
sidered as  Mr.  Bowyer's  land.  Then  Pratt,  being  on  that  land, 
was  undoubtedly  a  trespasser  if  he  went  there,  not  in  exercise  of 
the  right  of  way,  but  for  the  purpose  of  seeking  game  and  that 
only.  If  he  did  go  there  for  that  purpose  only,  he  committed 
the  offence  named  in  the  Act :  he  trespassed  by  being  on  the 
land  in  pursuit  of  game.  The  evidence  of  his  being  there  for 
that  purpose  is  ample.  He  waved  his  hand  to  the  dog  ;  the  dog 
entered  the  cover  and  drove  out  a  pheasant,  and  Pratt  fired  at  it. 
The  magistrates  were  fully  justified  in  drawing  the  conclusion 
that  he  went  there,  not  as  a  passenger  on  the  road,  but  in  search 
of  game."  Erie,  J.,  in  the  same  case,  says :  "  There  can  be  no 
doubt,  in  fact,  that  Pratt  was  on  land,  and  that  he  was  in  search 
of  game ;  but  it  is  said  he  could  not  be  a  trespasser  because  it 
was  a  highway.  But  I  take  it  to  be  clear  law  that,  if  in  fact  a 
man  be  on  land  where  the  public  have  a  right  to  pass  and  repass, 
not  for  the  purpose  of  passing  and  repassing,  but  for  other  and 
different  purposes,  he  is  in  law  a  trespasser,  like  the  cattle  in 
Dovaston  v.  Payne''  (1)  Crompton,  J.,  in  the  same  case,  says  : 
"  I  take  it  to  be  clear  law  that  if  a  man  use  the  land,  over  which 
there  is  a  right  of  way,  for  any  purpose  lawful  or  unlawful  other 
than  that  of  passing  and  repassing,  he  is  a  trespasser."  I  do  not 
think  the  language  used  by  the  learned  judges  in  that  case  too 
large  or  that  it  in  any  way  imperils  the  legitimate  use  of  high- 
ways by  the  public.  The  Lord  Chief  Justice,  however,  appears 
to  have  thought  that  this  decision  was  founded  on  the  fact  that 
Pratt  was  committing  an  offence  on  the  highway.  The  Lord 
Chief  Justice  says — I  quote  his  own  words  :  "  As  he  was  using 
the  highway  not  to  pass  and  repass  but  to  be  guilty  of  a  criminal 
offence,  the  judges  held  that,  he  being  on  the  highway  for  the 
purpose  of  committing  that  criminal  offence,  he  was  none  the 

(1)  2  H.  Bl.  527. 
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less  doing  that  criminal  offence  because  he  was  on  the  highway ; 
but  they  could  not  take  exception  and  say  he  had  a  right  to  be 
there  as  he  had  for  aH  purposes,  and  try  to  make  that  a  defence 
for  being  there  for  a  criminal  purpose."  In  my  opinion  that  is 
not  the  ground  of  the  decision.  The  ground  of  the  decision  is 
Lopes,  L.J.  that  Pratt  was  using  the  highway  for  purposes  other  than  those 
of  legitimate  travel,  and  was,  therefore,  a  trespasser  on  the  soil 
and  freehold  of  the  adjoining  owner ;  he  could  not  have  been 
convicted  unless  he  had  been  a  trespasser. 

The  conclusion  which  I  draw  from  the  authorities  is  that,  if  a 
person  uses  the  soil  of  the  highway  for  any  purpose  other  than 
that  in  respect  of  which  the  dedication  was  made  and  the  ease- 
ment acquired,  he  is  a  trespasser.  The  easement  acquired  by 
the  public  is  a  right  to  pass  and  repass  at  their  pleasure  for  the 
purpose  of  legitimate  travel,  and  the  use  of  the  soil  for  any  other 
purpose,  whether  lawful  or  unlawful,  is  an  infringement  of  the 
rights  of  the  owner  of  the  soil,  who  has,  subject  to  this  easement, 
precisely  the  same  estate  in  the  soil  as  he  had  previously  to  any 
easement  being  acquired  by  the  public. 

If  this  is  the  law,  the  plaintiff,  on  the  admitted  facts,  was  a 
trespasser.  He  was  using  the  soil  of  the  highway,  not  for  the 
purpose  of  passing  and  repassing,  but  for  the  purpose  of  inter- 
fering with  the  exercise  of  a  legal  right  by  the  defendant,  the 
Buke  of  Kutland.  In  these  circumstances  the  defendants  are 
entitled  to  judgment  on  the  pleas  of  justification,  and  also  on 
their  counter-claim  for  nominal  damages.  The  plaintiff's  appeal 
will,  therefore,  be  dismissed,  and  the  defendants'  appeal  be 
allowed  with  costs.  Sir  H.  James,  on  the  part  of  the  Duke,  does 
not  press  for  an  injunction ;  if  he  had  I  should  have  thought  it 
ought  to  be  granted;  but  he  asks  for  a  declaration  that  the 
plaintiff,  on  the  facts  appearing,  was,  at  the  time  when  he  inter- 
fered with  the  legal  right  of  the  Duke,  a  trespasser.  This  I  think 
he  ought  to  have.  An  injunction  is  constantly  granted  by  the 
Queen's  Bench  Division  for  trespasses  threatened  to  be  repeated. 
It  is  the  effect  of  the  Judicature  Act  and  a  most  wholesome 
remedy.  This  action  might  have  been  brought  in  the  Court  of 
Chancery,  and  an  injunction  on  the  facts  appearing  would,  in 
my  opinion,  have  been  readily  granted ;  and  under  Order  xxv.. 
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r.  5,  there  is  full  power  to  make  a  declaration  sucK  as  we 
make. 

Kay,  L.J.  The  soil  of  a  highway  belongs  prima  facie  to  the 
owner  of  the  land  adjoining  it.  If  the  land  on  either  side  is  the 
property  of  different  owners,  each  is  owner  of  the  soil  on  his  side 
ad  medium  filum  of  the  highway.  But  this  ownership  is  subject 
to  the  right  of  the  public  to  use  the  highway.  Any  use  of  the 
soil  of  the  highway  other  than  the  legitimate  use  of  it  for  the 
purposes  of  a  highway  is  a  trespass  upon  that  soil  as  against 
the  owner  to  whom  it  still  belongs.  These  propositions  are 
amply  established  by  judicial  decisions.  The  only  difficulty  in 
applying  them  is  in  determining  whether  the  particular  act 
complained  of  is  or  not  a  user  of  the  soil  as  a  highway. 

The  legitimate  use  of  a  highway  is  generally  described  as  a 
"  right  of  passage,"  or  a  "  right  of  passing  and  repassing."  In 
1  Kolle's  Abridg.  392  B,  pi.  1,  2,  referred  to  and  adopted  by 
Lord  Mansfield  in  Goodtitle  v.  Alher  (1),  the  law  as  to  highways 
is  thus  stated :  "  The  King  has  nothing  but  the  passage  for 
himself  and  his  people,  but  the  freehold  and  all  profits  belong 
to  the  owner  of  the  soil."  In  the  last-mentioned  case  it  was 
held  that  trespass  would  lie  for  any  interference  with  the  owner's 
rights  in  the  soil  of  a  highway,  and  that  he  may  maintain 
ejectment  for  an  exclusion  as  by  a  building  upon  the  soil  of  the 
highway.  In  Sir  John  Lade  v.  Shepherd  (2),  an  action  of  trespass 
was  brought  by  the  owner  of  the  soil  for  building  a  bridge 
across  a  ditch,  "the  end  whereof  rested  on  the  highway."  The 
plaintiff  had  judgment,  the  Court  saying:  "It  is  certainly  a 
dedication  to  the  public  so  far  as  the  public  has  occasion  for  it, 
which  is  only  for  a  right  of  passage.  But  it  never  was  under- 
stood to  be  a  transfer  of  the  absolute  property  in  the  soil." 
Following  these  decisions,  the  grass  or  trees  growing  on  the  sides 
of  the  highway  are  held  to  be  the  property  of  the  owners  of  the 
soil :  Turner  v.  Bingwood  Highivay  Board  (3)  ;  Curtis  v.  Kesteuen 
County  Council  (4) 

The  right  of  the  public  upon  a  highway  is,  in  the  language  of 
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(1)  1  Burr.  133,  at  p.  143. 

(2)  2  Str.  1004. 


(3)  Law  Ecp.  9  Eq.  41S. 

(4)  45Cli.  D.  504. 


156 


QUEEN'S  BENCH  DIVISION. 


[1893] 


C.  A.      the  judges  which  I  have  quoted,  described  as  a  right  of  passage. 
1892       In  other  cases  it  is  defined  as  a  right  of  passing  and  repassing. 
Haekison    Probably  this  is  sufficiently  accurate  and  precise  to  enable  any 
Duke  op  determine  what  in  each  particular  instance  is  an  improper 

Rutland.  •  nse  of  the  soil.  Many  of  such  instances  may  be  too  trivial  to 
Kay,  L.J.  justify  any  action  or  prosecution.  That  is  so  in  the  case  of  every 
trespass.  If  a  man  walks  into  the  field  of  another  without  per- 
mission, he  is  a  trespasser;  but  an  action  for  such  a  trespass, 
unless  it  were  in  assertion  of  a  fancied  right,  would  not  be  very 
likely  to  succeed.  So,  if  by  the  side  of  a  highway  an  artist  set 
up  his  easel  and  made  a  sketch,  he  might  be  a  trespasser.  But 
no  one  in  his  senses  would  bring  an  action  against  him  for  an 
occasional  trespass  of  that  kind.  There  is  no  more  danger  of 
abuse  of  the  law  in  the  one  case  than  in  the  other,  and  it  is  no 
argument  against  this  well-settled  law  relating  to  highways  to 
say  that  it  is  capable  of  such  abuse.  The  answer  is  that  the  law 
of  trespass,  whether  on  the  soil  of  a  highway  or  on  land  over 
which  the  public  have  no  rights  at  all,  may  be  pushed  to  an 
extreme  in  certain  cases.  But  the  discretion  of  a  Court  of  Justice 
is  as  capable  of  controlling  any  excessive  assertion  of  right  in  the 
case  of  a  highway  as  in  any  other  case. 

The  other  reported  instances  of  trespass  deserve  consideration. 
In  Dovaston  v.  Payne  (1)  cattle  were  taken  by  the  defendant 
damage  feasant  Jon  his  land,  which  adjoined  to  a  highway.  It 
was  pleaded  that,  being  on  the  highway,  they  had  escaped  into 
the  land  by  reason  of  the  owner  not  having  kept  the  fence  which 
divided  it  from  the  road  in  repair.  The  plea  was  held  bad 
because  it  did  not  aver  distinctly  that  the  cattle  were  using  the 
highway  for  the  purpose  of  passing  and  repassing.  So  that  they 
might  have  been  trespassing  upon  it,  and  an  escape  from  land  on 
which  they  were  trespassing  would  not  be  a  defence.  Heath,  J., 
said  that  it  was  no  excuse  that  the  fences  were  out  of  repair  if 
the  cattle  were  trespassers,  and  it  was  necessary  to  shew  that  they 
were  lawfully  using  the  road  ;  for  "  the  property  is  in  the  owner 
of  the  soil  subject  to  an  easement  for  the  benefit  of  the  public," 
and  on  the  plea  it  did  not  appear  "whether  the  cattle  were 
passing  and  repassing,  or  whether  they  were  trespassing  on  the 

(1)  2  H.  Bl.  527. 
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highway."    In  Stevens  v.  Whistler  (1)  it  was  held  by  the  Court      C.  A. 
of  King's  Bench  that  depasturing  cattle  upon  a  highway  on  one  1892 
side  of  which  the  plaintiff  had  land  was  a  trespass  on  that  part  of  Haebison 
the  soil  of  the  highway  which  belonged  to  the  plaintiff.    In  Beg,  -^^^^ 
V.  Pratt  (2)  it  was  decided  that  a  person  who  went  upon  the  high  Eutland. 

road  with  a  gun,  and  attempted  to  shoot  a  pheasant  which  flew  Kay,  l. 
oyer  it,  was  properly  convicted  of  a  trespass  in  search  of  game  under 
1  &  2  Wm.  4,  c.  32,  s.  30,  upon  the  soil  of  the  highway  which 
belonged  to  the  owner  of  the  close  adjoining  such  highway.  "  He 
was  on  land,"  said  Lord  Campbell,  C.  J.,  "  the  soil  and  freehold  of 
which  was  in  the  owner  of  the  adjoining  land.  It  is  true  the 
public  had  a  right  of  way  there,  but  subject  to  that  right  the  soil 
and  every  incident  to  the  ownership  of  the  soil  was  in  "  the  owner 
of  the  adjoining  land.  Wightman,  J.,  said  :  "  Though  the  public 
have  a  right  to  pass  and  repass  on  land  which  is  a  highway,  they 
have  no  right  to  use  the  land  for  any  other  purpose  than  as  a 
highway,  and  the  appellant  being  on  such  land  in  pursuit  of 
game  was  prima  facie  a  trespasser."  Erie,  J.,  said :  "  It  is  said 
he  could  not  be  a  trespasser  because  it  was  a  highway.  But  I 
take  it  to  be  clear  law  that  if,  in  fact,  a  man  be  on  land  where 
the  public  have  a  right  to  pass  and  repass,  not  for  the  purpose  of 
passing  and  repassing,  but  for  other  and  different  purposes,  he 
is  in  law  a  trespasser  like  the  cattle  in  Bovaston  v.  Payne''  (3) 
Crompton,  J.,  said  :  "  If  a,  man  use  the  land  over  which  there  is 
a  right  of  way  for  any  purpose  lawful  or  unlawful  other  than  that 
of  passing  and  repassing  he  is  a  trespasser."  These  authorities 
were  considered  and  followed  by  the  Court  of  Queen's  Bench  in 
St.  Mary  Newington  v.  Jacobs  (4),  where  the  law  is  stated  thus: 

The  owner  who  dedicates  to  public  use  as  a  highway  a  portion  of 
his  land  parts  with  no  other  right  than  a  right  of  passage  to  the 
public  over  the  land  so  dedicated,  and  may  exercise  all  other 
rights  of  ownership  not  inconsistent  therewith."  Mellor,  J.,  who 
delivered  the  judgment  of  the  Court,  comments  thus  on  Beg.  v. 
Pratt  (2) :  "  Whether  or  not  that  case  is  open  to  doubt  as  to  the 
construction  put  upon  the  Game  Act,  it  truly  expresses,  as  we 
think,  the  true  limit  of  the  public  rights  over  a  highway."  The 


(1)  11  East,  51. 

(2)  4  E.  &  B.  8G0. 
Vol.  I.  1893. 
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(3)  2  II.  Bl.  527. 

(4)  Law  Kep.  7  Q.  B.  47. 
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0.  A.  Court  held  that  the  owner  of  premises  adjoining  a  highway,  who 
1892  had  offered  to  take  np  the  flags  of  a  footpath  and  replace  them 
Haeeison  l>y  hard  materials  to  enable  him  to  cart  heavy  machinery 
Duke  OF  ^^^^  J^^^f  not  liable  for  damage  done  to  the  flags 
Rutland,  by  carting  the  machinery  over  them,  when  his  offer  had  been 
Kay,  L.J.  rcfused. 

According  to  these  authorities,  the  right  of  the  public  upon  a 
highway  is  that  of  passing  and  repassing  over  land  the  soil  of 
which  may  be  owned  by  a  private  person.  Using  that  soil  for 
any  other  purpose  lawful  or  unlawful  is  a  trespass.  I  understand 
those  words  to  mean  that  the  purpose  need  not  be  unlawful  in 
itself;  as  for  example,  to  commit  an  assault  or  a  felony  upon 
the  high  road.  It  is  enough  that  it  should  be  a  user  of  the 
soil  of  the  high  road  for  a  purpose  other  than  that  which  is  the 
proper  use  of  a  highway,  namely  that  of  passing  and  repassing 
along  it. 

The  peculiarity  of  the  decision  in  Beg.  v.  Pratt  (1)  is  that  the 
trespasser  was  passing  along  the  highway,  but  his  purpose  in 
doing  so  made  that  passing  a  trespass.  The  purpose,  however, 
was  to  do  an  act  upon  the  highway  itself  which  was  beyond  his 
right  merely  to  pass  and  repass.  If  he  had  gone  along  the 
highway  with  the  purpose  of  reaching  a  covert  near  the  highway 
and  taking  game  in  that  covert,  though  he  might  be  a  trespasser 
in  that  covert,  I  should  not  think  he  was  a  trespasser  upon  the 
highway.  But,  if  a  man  goes  along  a  highway  for  the  purpose  of 
cutting  down  the  trees  or  bushes  which  grow  along  the  side  of  it, 
or  taking  the  grass,  or  setting  up  a  show  upon  the  highway,  or 
doing  upon  the  highway  itself— in  the  words  of  Crompton,  J. — 
any  act  "lawful  or  unlawful  other  than  that  of  passing  and 
repassing,  he  is  a  trespasser."  The  words  must  be  read  with  the 
obvious  qualification  that  the  "  purpose  "  they  refer  to  must  be  a 
purpose  of  using  the  soil  of  the  highway  itself  otherwise  than  by 
merely  passing  and  repassing. 

In  this  case  the  highway  was  a  cart  and  carriage-road  across  a 
moor.  The  Duke  of  Eutland  had  the  right  of  sporting  over  the 
moor.  The  soil  in  it  and  in  the  highway,  I  understand,  belonged 
to  him.    He  had  butts,  in  which  people  stood  to  shoot  grouse 

(1)  4  E.  &  B.  860. 
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driven  over  them  from  the  moor.  These  butts  were  some  two 
hundred  yards  from  the  road,  so  that  shooting  from  them  would 
not  infringe  the  provisions  of  s.  72  of  5  &  6  Wm.  4,  c.  50,  which 
prohibits  any  person  from  wantonly  firing  off  any  gun  within 
fifty  feet  of  the  centre  of  any  carriageway  or  cartway.  Some  old 
butts  were  within  the  prohibited  distance.  It  was  proved  that 
the  plaintiff  went  upon  this  high  road  during  a  grouse  drive  for 
the  express  purpose  of  preventing  the  grouse  from  flying  towards 
the  butts,  and  thus  interfering  with  the  right  of  sporting  which 
was  being  exercised  by  the  Duke's  friends.  On  this  point  the 
evidence  was  so  conclusive  that  we  are  told  the  Lord  Chief 
Jiistice  said  it  was  superfluous  to  produce  any  more  witnesses  to 
prove  it.  The  keepers  seized  the  plaintiff,  threw  him  down  upon 
the  road,  and  held  him  there  during  the  grouse  drive,  to  prevent 
his  further  interference. 

The  Lord  Chief  Justice  directed  the  jury  that  the  plaintiff  was 
not  trespassing.  Under  that  ruling  they  found  that  a  nominal 
sum  of  5s.  paid  into  Court  was  sufficient  damages  for  the  assault 
upon  him.  Counsel  then  said  that,  after  his  Lordship's  ruling, 
he  could  hardly  press  the  counter-claim,  which  asserted  that 
the  act  of  the  plaintiff  was  a  trespass,  and  sought  for  an  injunc- 
tion to  restrain  the  plaintiff  from  repeating  it.  This  counter- 
claim is  in  fact  a  cross-action  seeking  equitable  relief,  which 
may  now  be  brought  in  the  Queen's  Bench  Division:  see 
s.  24,  sub-s.  3,  Judicature  Act,  1873.  Where  a  trespass  is  com- 
mitted in  assertion  of  a  fancied  right,  and  it  is  shewn  that  it 
will  be  repeated  unless  prevented,  the  Court  of  Chancery  has 
constantly  granted  injunctions  to  prevent  a  repetition  of  the 
trespass. 

Upon  this  point  there  is  now  before  us  a  cross-appeal  by  the 
defendants.  They  asked  for  an  injunction ;  but,  upon  being 
pressed  by  me,  counsel  said  he  would  not  insist  upon  the  injunc- 
tion, but  desired  the  decision  of  this  Court  by  declaration  whether 
or  not  the  act  of  the  plaintiff  was  a  misuse  of  the  soil  of  the 
highway  which  amounted  to  a  trespass.  It  is  not  unusual  in  the 
Chancery  Division  to  make  such  a  declaration  without  going 
on  to  grant  an  injunction.  It  clearly  may  be  done  under 
Order  xxv.,  r.  5. 
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Harrison 

V, 

Duke  of 

BUTLAND. 
Kay,  L.J. 
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C.  A.         Whatever  may  be  thought  of  the  so-called  sport  of  standing 
1892      in  a  butt  and  shooting  at  grouse  driven  over,  it  is  not  prohibited 
Haeeison   by  law ;  and,  subject  to  the  provisions  of  the  statute  to  which  I 
Duke  of  referred  for  the  protection  of  wayfarers  upon  the  high  road, 

HuTLAND.  it  is  a  not  unlawful  exercise  of  the  right  of  the  owner  of  the 
Kay,  L.J.  land. 

The  plaintiff  went  upon  this  highway,  not  for  the  purpose  of 
exercising  as  one  of  the  public  his  right  of  passage,  but  of  inter ~ 
fering  with  the  grouse  drive  by  placing  himself  upon  the  soil  of 
the  highway  so  as  to  prevent  the  grouse  from  flying  over  the 
butts.  In  his  own  language,  taken  from  his  evidence,  he  says : 
"  I  certainly  meant  to  take  up  my  position  in  front  of  the  butts  "  : 
"  I  went  there  to  defend  the  public  right."  With  great  deference^, 
I  am  unable  to  agree  that  this  was  a  use  of  the  right  of  passing 
along  the  highway.  I  think  it  was  an  abuse  of  that  right.  In 
other  words,  it  was  a  use  of  the  soil  of  the  highway  for  another 
purpose,  which  use  interfered,  and  was  intended  to  interfere,  with 
a  right  which  was  then  being  exercised  by  the  owner  of  the  soil^ 
and  was  incident  to  that  ownership.  Such  a  misuse  of  the  soil 
of  a  highway  is  a  trespass.  There  seems  to  have  been  sufficient 
evidence  that  the  plaintiff  was  not  only  asserting  a  right  to  da 
what  he  did,  but  also  that  his  intention  was  to  repeat  his  inter« 
ference.  This  strictly  would  entitle  the  defendants  to  the 
assistance  of  the  Court  by  injunction  to  prevent  a  repetition  of 
the  act.  But  this  is  not  pressed  for;  and  I  think  that  the 
defendants  are  entitled  at  any  rate  to  a  declaration  under 
Order  xxv.,  r.  5,  upon  their  counter-claim,  that  under  the 
circumstances  the  plaintiff,  upon  October  8,  1890,  when  stopped 
by  the  Duke's  keepers,  was  trespassing  upon  the  soil  of  the 
highway.  I  am  not  so  much  impressed  with  the  consequences 
of  granting  an  injunction.  The  Court  exercises  the  power  of 
enforcing  such  an  order  by  imprisonment  with  very  great  care 
and  caution. 

The  damages  given  to  the  plaintiff  for  the  alleged  assault 
upon  him  by  the  keepers  on  the  assumption  that  he  was 
not  a  trespasser  were  only  5s.  They  would  not  be  more  on 
the  ruling  that  he  was  a  trespasser,  and  the  defendants  do  not 
ask  to  alter  the  amount.    The  plaintiff's  appeal  fails,  and  must 
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be  dismissed.  The  defendants'  appeal  succeeds.  Plaintiff's  claim 
is  dismissed  with  costs.  The  defendants'  counter-claim  is  allowed 
with  costs. 

Judgment  accordingly. 

Solicitors  for  plaintiff:  Hood  Barrs  &  Co. 
Solicitors  for  defendants :  Eyre  &  Go, 

E.  L. 


C.  A. 
1892 


Harrison 

V. 

Duke  of 

KUTLAND. 


[IN  THE  COUET  OE  APPEAL.]  O.  A. 

EODGER  V.  HARBISON  and  Others.  }^^\ 

Bee,  5. 

Eegistry  Acts  (Yorkshire)— Agreement  for  Sale  of  Land  —  "  Assurance   

Conveyance^'  —  "Memorandum  of  Charge'^ — Yorkshire  Registries  Act, 
1884:  (47  &  48  Vict,  c,  54),  ss.  3,  4,  14. 

A  memorandum  of  agreement  for  tlie  sale  of  land  stated  that,  in  consideration 
of  200?.  then  paid  by  the  purchaser,  the  vendor  agreed  to  complete  certain 
buildings  on  the  land,  and  the  purchaser  agreed  to  purchase  the  same  when 
completed  at  the  price  of  750L,  the  above  sum  of  200L  to  be  considered  as  in 
BO  much  reduction  of  the  purchase-money  : — 

Held,  that  such  memorandum  was  not  an  "  assurance  "  capable  of  registration 
within  the  meaning  of  the  Yorkshire  Registries  Act,  1884. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Mathew  and 
Bruce,  J  J.)  upon  a  special  case  stated  in  an  action  pursuant  to 
Order  xxxiv.,  rr.  1,  2. 

The  special  case  was  in  substance  as  follows : — 

The  action  was  commenced  by  a  writ  of  summons  whereby  the 
plaintiff  claimed  a  declaration  that  he  was  entitled  to  have  the 
premises  comprised  in  a  contract  dated  June  7,  1889,  and  made 
between  Squire  Naylor  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  transferred  to  him  and  the  title  deeds  relating  thereto 
delivered  to  him. 

By  indenture  dated  April  11,  1889,  Squire  Kay  lor  of  Stan- 
ningley,  near  Leeds,  mortgaged  to  the  Leeds  Provincial  Building 
Society,  as  security  for  the  repayment  of  a  sum  of  1500?.  and 
interest  as  therein  provided,  certain  properties,  comprising  (inter 
alia)  a  parcel  of  land  situate  at  Swinnon  in  Bramley,  in  the 
parish  of  Leeds  aforesaid. 

By  another  indenture,  also  dated  April  11,  1889,  the  same 
parcel  of  land  was  conveyed  by  the  said  Squire  Naylor  to  the 
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C.  A.  defendants  by  way  of  mortgage  to  secure  the  principal  sum  of 
1892  240Z.  with  interest  thereon  at  the  rate  of  5  per  cent,  per  annum. 
EoDGEE  This  indenture  was  duly  registered  in  accordance  with  the  pro- 
Iaebisox    "^^^^^^^  Yorkshire  Eegistries  Ad,  1884,  and  the  Acts 

amending  the  same,  on  August  31,  1889. 

By  an  agreement  in  writing  made  June  7,  1889,  between  the 
said  Squire  ISTaylor  and  the  plaintiff,  in  consideration  of  200Z. 
then  paid  by  the  plaintiff  to  the  said  Squire  Naylor,  the  latter 
agreed  to  complete  certain  buildings  on  the  said  parcel  of  land 
and  the  plaintiff  agreed  to  purchase  the  said  buildings  when 
completed  at  the  price  of  750Z.,  the  above  sum  of  200Z.  to  be 
considered  as  in  so  much  reduction  of  the  purchase-money. 

The  plaintiff  accepted  the  title  of  the  said  Squire  Naylor  to 
the  property  comprised  in  the  last-mentioned  agreement ;  but  the 
plaintiff  did  not  pay  the  balance  of  the  purchase-money  or  sum 
of  750Z.  in  consequence  of  the  refusal  by  the  Leeds  Provincial 
Building  Society  to  convey  the  property  to  him,  and  no  convey- 
ance of  the  property  was  executed  in  his  favour.  The  buildings 
were  duly  completed  in  accordance  with  the  agreement  by  the 
mortgagees,  the  Leeds  Provincial  Building  Society. 

On  August  29,  1889,  the  defendants  for  the  first  time  received 
notice  of  the  agreement  of  June  7,  and  on  the  same  date,  by  a 
letter  addressed  to  the  plaintiff's  solicitor,  gave  him  notice  of 
their  mortgage  of  April  11,  1889.  On  August  30,  1889,  but 
before  the  receipt  by  the  plaintiff's  solicitor  of  the  said  letter, 
the  plaintiff  procured  the  agreement  of  June  7  to  be  registered 
at  Wakefield. 

In  the  month  of  September,  1889,  the  plaintiff  tendered  to  the 
Leeds  Provincial  Building  Society  the  amount  due  to  them  for 
principal,  interest,  and  costs  in  respect  of  their  mortgage,  and 
requested  them  to  execute  a  conveyance  to  him  of  the  legal 
estate  in  the  mortgaged  premises  (subject  as  to  the  portion 
thereof  in  which  the  equity  of  redemption  was  vested  in  any 
person  other  than  the  plaintiff  to  such  equity  of  redemption)  and 
to  deliver  up  to  him  the  title  deeds  relating  thereto ;  but  the 
society  refused  to  execute  any  conveyance  of  the  premises  to  the 
plaintiff  or  to  deliver  up  to  him  the  title  deeds. 

The  plaintiff  then  commenced  an  action  in  the  Queen's  Bench 
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Division  against  the  society,  claiming  a  declaration  tliat  lie  was      0.  A. 
entitled  to  have  the  premises  comprised  in  the  society's  mortgage  1892 
conveyed  to  him  (subject  as  in  the  last  paragraph  mentioned)  kodgee 
and  the  title  deeds  relating  thereto  delivered  to  him,  and  an  jj^j^^isoj 
order  requiring  the  said  society  to  convey  the  premises  to  him 
(subject  as  aforesaid),  and  to  deliver  up  to  him  the  said  title 
deeds ;  in  which  action  an  order  was  made  on  November  28, 1890, 
by  a  master,  that,  upon  the  society  undertaking  to  sell  the  pro- 
perty, the  subject-matter  of  the  action,  by  auction  forthwith,  and 
on  payment  of  the  purchase-money  by  the  society's  solicitors  into 
Court  (to  abide  further  order),  after  deducting  thereout  the 
mortgagees'  costs  together  with  the  society's  costs  of  the  said 
action  to  be  taxed,  all  further  proceedings  should  be  stayed. 

By  arrangement  with  and  with  the  consent  of  all  parties  the 
sum  of  247Z.  6s.  Id.,  being  the  balance  of  the  said  purchase -money, 
was  allowed  to  remain  in  the  hands  of  the  society. 

It  was  contended  by  the  plaintiff  that  he  was  entitled  to  the 
balance  of  the  said  purchase-money  as  representing  the  premises 
comprised  in  the  above-mentioned  contract  of  June  7,  1889,  on 
the  ground  that  such  contract  was  registered  before  the  mortgage 
to  the  defendants.  On  the  other  hand,  it  was  contended  by  the 
defendants,  (1.)  that  the  registration  of  the  said  contract  was 
improper  and  invalid,  and  consequently  conferred  no  priority  on 
the  plaintiff  over  the  defendants'  mortgage  of  April  11,  1889, 
and  (2.)  that,  even  if  such  registration  was  proper  and  valid,  the 
plaintiff  did  not  by  the  mere  fact  of  such  registration  under  the 
circumstances  hereinbefore  stated  acquire  any  right  or  interest 
in  the  property  or  in  the  proceeds  of  sale  thereof  in  priority  to 
the  defendants'  mortgage. 

The  questions  submitted  for  the  opinion  of  the  Court  were — 

(1.)  Whether  the  agreement  of  June  7,  1889,  was  an  "  assur- 
ance" entitled  to  be  registered  within  the  meaning  of  the 
Yorkshire  Eegistries  Act,  1884,  s.  14  ; 

(2.)  If  it  were,  such  an  assurance,  then  whether  under  the  cir- 
cumstances hereinbefore  appearing  the  plaintiff  was  entitled  to 
the  proceeds  of  sale  of  the  property  comprised  in  such  agreement, 
or  any  part  thereof,  in  priority  to  the  defendants'  mortgage  of 
April  11,  1889. 
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The  Divisional  Court  held  that  the  first  question  must  be 
answered  in  the  affirmative,  and  therefore  that  the  plaintiff  was 
entitled  to  priority. 

P.  B.  AhraJiam,  for  the  defendants.  The  agreement  of  June  7, 
1889,  is  not  a  document  which  is  entitled  to  registration  under 
s.  4  of  the  Yorkshire  Kegistries  Act,  1884.  (1)  It  is  not  an 
"assurance"  within  the  meaning  of  ss.  4  and  14  of  the  Act. 
It  is  only  an  agreement  for  the  sale  and  purchase  of  land,  and 
does  not  come  within  the  definition  of  assurance  given  in  s.  3. 
It  is  clearly  not  a  "  conveyance  "  :  it  is  not  "  made  by  deed."  Kor 
is  it  a  "  memorandum  of  charge."  It  is  not  such  a  "  memo- 
randum of  lien  or  charge  "  as  is  entitled  to  registration  under 
s.  7.  There  is  no  lien  "  in  respect  of  any  unpaid  purchase-money 
or  by  reason  of  any  deposit  of  title  deeds." 

The  plaintiff  is  really  attempting  to  get  for  200Z.  that  for 
which  he  agreed  to  pay  750?.    Even  if  the  agreement  was  en- 

whicli  any  lands  within  any  of  tlie 


:  "IntMs 
otherwise 


(1)  By  s.  3  of  the  Act 
Act,  unless  the  context 
requires  (inter  alia) — 

*'  The  expression  '  conveyance  '  in- 
cludes any  assignment,  appointment, 
lease,  or  settlement  made  by  deed  on 
a  sale,  mortgage,  demise,  or  settle- 
ment of  any  land  or  appointment  of  a 
new  trustee  in  respect  thereof,  which 
has  been  executed  by  one  or  more  of 
the  parties  by  whom  any  interest  in 
such  land  is  thereby  conveyed. 

"  The  expression  '  memorandum  of 
charge '  shall  include  any  memo- 
randum of  a  lien  or  charge  on  any 
land  which  may  be  registered  under 
the  provisions  of  this  Act. 

"  The  expression  *  assurance '  shall 
include  any  conveyance,  enlargement 
of  term  into  fee  simple,  memorandum 
of  charge,  &c." 

Sect.  4  :  "  From  and  after  the  com- 
mencement of  this  Act,  and  subject  to 
the  provisions  of  this  Act  and  any 
rules  made  under  this  Act,  all  assur- 
ances executed  or  made  after  the 
commencement  of  this  Act  ....  by 


three  ridings  are  affected,  may  be  re- 
gistered under  this  Act." 

By  s.  7  :  "  Where  any  lien  or  charge 
on  any  lands  within  any  of  the  three 
ridings  is  claimed  in  respect  of  any 
unpaid  purchase-money,  or  by  reason 
of  any  deposit  of  title  deeds,  a  memo- 
randum of  such  lien  or  charge,  signed 
by  the  person  against  whom  such  lien 
or  charge  is  claimed,  may  be  registered 
by  any  person  claiming  to  be  inter- 
ested therein  ....  and  no  such  lien 
or  charge  shall  have  any  effect  or 
priority  as  against  any  assurance  for 
valuable  consideration  which  may  be 
registered  under  this  Act,  unless  and 
until  a  memorandum  thereof  has  been 
registered  in  accordance  with  the  pro- 
visions of  this  section." 

By  s.  14:  "Subject  to  the  provi- 
sions of  this  Act,  all  assurances  en- 
titled to  be  registered  under  this  Act 
shall  have  priority  according  to  the 
date  of  registration  thereof,  and  not 
according  to  the  date  of  such  assur- 
ances, or  of  the  execution  thereof." 
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titled  to  registration,  and  is  entitled  to  priority  by  reason  of  the      C.  A. 
registration,  still  the  plaintiff  cannot  claim  the  2471.  6s.  Id.,  as  1892 
representing  the  land,  until  he  has  paid  the  whole  of  the  750?.  eodger 
purchase-money  which  he  agreed  to  pay.    This  he  has  not  done,  jj^j^^jg^jj 

Lyon,  for  the  plaintiff.  The  agreement  of  June  7  comes  within 
the  Yorkshire  Kegistries  Act,  1884,  either  as  being  a  "con- 
veyance "  or  as  being  a  "  memorandum  of  charge." 

The  agreement  is  a  "  conveyance  "  within  the  ordinary  meaning 
of  that  term.  The  definition  in  s.  3  is  not  exhaustive ;  it  only 
says  that  the  word  "  includes  "  certain  things.  It  does  not  exclude 
the  right  to  register  a  conveyance  which  is  not  made  by  deed. 

The  effect  of  such  an  agreement  as  this  is  that  the  beneficial 
interest  in  the  land  is  in  equity  conveyed  to  the  purchaser :  see 
LysagJit  v.  Edwards.  (1) 

[Kay,  L.J.  In  that  case  the  question  was  what  passed  under 
a  devise.  No  doubt,  for  certain  purposes,  an  inchoate  equitable 
interest  in  land  is  created  by  a  valid  contract  for  sale.  The  ques- 
tion here  is  what  the  term  "  conveyance  "  means  in  this  Act.  It 
seems  to  me  incredible  that,  if  the  legislature  had  meant  that 
the  term  should  include  a  contract  for  sale,  it  should  not  have 
expressly  said  so,  seeing  that  it  specifies  various  other  instru- 
ments as  being  included  in  the  term.] 

In  Gredland  v.  Potter  (2)  it  was  held  that  an  equitable  mortgage 
by  memorandum  and  deposit  of  title  deeds  was  a  conveyance 
within  the  West  Eiding  Eegistry  Act  (2  &  3  Anne,  c.  4),  and, 
therefore,  that  the  memorandum  could  be  registered. 

Secondly,  it  is  contended  that  this  agreement  is  a  memoran- 
dum of  charge  within  the  meaning  of  the  Act.  It  appears  on 
the  face  of  it  that  the  purchaser  has  paid  200?.  on  account  of  the 
purchase-money,  and  that  to  that  extent  he  has,  or  may  have,  a 
lien  on  the  land.  That  there  is  such  a  lien  in  favour  of  the 
purchaser  is  shewn  by  Wytlies  v.  Lee.  (3) 

[He  also  cited  Kettlewell  v.  Watson  (4) ;  In  re  Wight's  Mort- 
gage Trust  (5)  ;  Torrance  v.  Bolton.  (6)] 

(1)  2  Ch.  D.  499.  (4)  26  Cli.  D.  501. 

(2)  Law  Hop.  10  Cli.  8.  (5)  Law  Rep.  IG  Eq.  41. 

(3)  3  Drew.  396;  25  L.  J.  (N.S.)        (6)  Law  Kep.  11  Eq.  124;  8  Cli. 
(Ch.)  177.  118. 
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C.  A.        P.  B.  Abraham,  in  reply. 

1892 

KoDGER  LoED  EsHEE,  M.E.  The  question  raised  by  this  case  is, 
Hareison  whether  the  agreement  of  June  7,  1889,  is  an  "assurance" 
entitled  to  be  registered  within  the  meaning  of  the  Yorkshire 
Eegistries  Act,  1884,  s.  14.  By  that  agreement,  which  was  in 
writing,  in  considerati-on  of  200/.  then  paid  by  the  plaintiff  to 
l!^aylor,  the  latter  agreed  to  complete  certain  buildings  on  the 
land  in  question,  and  the  plaintiff  agreed  to  purchase  the  said 
buildings  when  completed  at  the  price  of  750Z.,  the  sum  of  200L 
being  to  be  considered  as  in  so  much  reduction  of  the  purchase- 
money.  The  agreement,  therefore,  which  must  be  taken  not  to 
have  been  under  seal,  was  an  agreement  for  sale  and  purchase  of 
the  buildings,  and,  of  course,  of  the  land  on  which  they  stood, 
subject  to  conditions.  It  was  a  conditional  agreement  for  the 
purchase  of  the  land  after  the  vendor  had  completed  the  build- 
ings ;  and,  secondly,  this  being  an  agreement  for  the  sale  of 
land,  the  ordinary  condition  would  be  imported  that  the  vendor 
must  make  out  a  good  title  before  he  could  call  upon  the  pur- 
€haser  to  complete  the  contract.  There  were,  therefore,  condi- 
tions to  be  fulfilled  before  the  purchaser  could  be  called  upon  to 
*  accept  a  conveyance  of  the  land.    The  question  asked  of  us  is 

whether  such  an  agreement  is  an  "  assurance  "  within  the  meaning 
of  the  Yorkshire  Eegistries  Act.  The  answer  to  that  question 
depends  on  the  terms  of  the  Act.  The  section  which  provides 
for  registration  is  the  4th  section,  which  enacts  that,  from  and 
after  the  commencement  of  the  Act,  and  subject  to  its  pro- 
visions, all  "  assurances  "  executed  or  made  after  the  commence- 
ment of  the  Act,  by  which  any  lands  within  any  of  the  three 
ridings  are  affected,  may  be  registered  under  the  Act.  In 
order,  therefore,  that  the  section  may  apply,  there  must  be  an 
"  assurance "  by  which  lands  are  affected.  Is  a  conditional 
agreement  for  the  sale  and  purchase  of  land,  when  certain  con- 
ditions are  fulfilled,  an  "  assurance  "  in  the  ordinary  sense  of  the 
word  as  used  by  conveyancers  and  lawyers  ?  I  have  not  heard  it 
suggested  that  it  is.  But  the  Act  says  that  the  expression 
"  assurance  '*  shall  include,  among  other  things,  any  "  convey- 
ance "  or  "  memorandum  of  charge."    If  the  Act  stopped  there. 
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the  case  would  depend  on  the  question  whether  this  agreement  C.  A. 
was  a  conveyance  or  a  memorandum,  of  charge  in  the  ordinary  1892 
sense  of  the  term.  Is  it,  then,  a  "  conveyance  "  in  the  ordinary  eodgee 
sense  of  the  term?  I  do  not  think  that  it  can  be  seriously 
argued  that  it  is.  I  do  not  think  that  the  ordinary  use  of  the 
term  would  include  such  an  instrument.  Then  is  it  a  memo- 
randum of  charge  in  the  ordinary  sense  of  the  term  ?  The  term 
"  memorandum  of  charge  "  must,  I  think,  in  its  ordinary  sense j 
import  that  there  is  an  existing  charge,  and  that  there  is  a 
memorandum  of  it.  I  do  not  see  how  this  instrument  could  be  a 
memorandum  of  charge  in  that  sense.  But  we  are  driven  by  the 
Act  to  look  further.  The  Act  interprets  not  only  "  assurance  "  as 
including  "  conveyance  "  and  "  memorandum  of  charge,"  but  it 
also  interprets  the  expressions  "  conveyance  "  and  "  memorandum 
of  charge."  Therefore, "  assurance,"  for  the  purposes  of  the  Act^ 
includes  that  which  is  a  conveyance  either  in  the  ordinary  sense 
of  the  term,  or  in  the  enlarged  meaning  given  to  the  term  by 
the  Act.  The  meaning  of  the  word  "  include  "  in  such  a  defi- 
nition as  is  given  in  this  Act  seems  to  be  this.  The  word 
interpreted  has  its  , ordinary  meaning.  That  meaning  it  still 
has  in  the  Act.  But  then  there  are  other  meanings  that  the 
legislature  wishes  it  to  have  in  the  Act.  So  the  definition  is 
used  to  enlarge  the  meaning  of  the  term  beyond  its  ordinary 
meaning  and  make  it  include  matters  which  the  ordinary 
meaning  would  not  include.  But  this  enlargement  of  meaning 
is  confined  to  the  matters  expressly  mentioned  in  such  definition. 
The  term  "conveyance"  is  made  by  this  Act  to  include  an 
"  assignment,  appointment,  lease,  or  settlement  made  by  deed." 
None  of  these  terms  include  such  an  instrument  as  this.  I  have 
already  said  that  I  do  not  think  it  is  included  in  the  natural 
meaning  of  the  term  "  conveyance."  So  this  agreement  cannot 
be  brought  within  either  the  ordinary  meaning  of  the  term 
"  conveyance,"  or  within  its  meaning  as  expanded  by  the  inter- 
pretation section.  It  was  said  that  in  Credland  v.  Fotter  (1), 
Lord  Cairns  had,  in  relation  to  this  subject-matter,  given  to  the 
word  "  conveyance "  a  meaning  beyond  its  ordinary  meaning, 
and  had  extended  it  to  an  equitable  mortgage  by  memorandum 
(1)  Law  Hep.  10  Ch.  8. 
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C.  A.      and  deposit  of  title  deeds.    If  the  Act  there  in  question  were  to 
^^^^       come  before  us,  and  we  had  to  give  a  meaning  to  the  term  "con- 
KoDGER     veyance  "  as  used  in  it,  it  probably  may  be  that  we  should  think 
Harbison,   it  right  to  follow  Lord  Cairns'  decision  in  that  case.    But  I  do 
LordEsher,  M.R.  11  ot  think  the  interpretation  put  on  that  Act  is  any  authority  for 
the  interpretation  to  be  put  on  the  Act  now  in  question.    If  he 
had  been  giving  an  interpretation  of  the  term  "  conveyance  "  as 
ordinarily  used  in  common  law  or  equity  law,  apart  from  statute, 
his  view  might  be  important ;  but,  as  he  was  only  deciding  upon 
the  meaning  of  the  word  as  used  in  an  Act  which  is  not  this  Act, 
I  do  not  think  his  decision  helps  us  much.    In  relation  to  this 
Act,  I  think  it  is  impossible  to  say  that  this  agreement  is  a  con- 
veyance.  If  it  was  a  conveyance,  when  was  it  so  ?   Was  it  so  when 
it  was  signed  ?   If  not,  then  what  is  there  to  make  it  so  afterwards  ? 

Then  it  was  argued  that  it  was  a  memorandum  of  charge.  As  I 
have  said,  I  think  that  in  its  ordinary  sense  that  term  must 
mean  that  there  is  a  charge  and  a  memorandum  of  that  existing 
charge.  Is  there,  then,  a  charge  existing  under  this  document, 
and  is  this  document  a  memorandum  of  it  ?  The  effect  of  the 
agreement  is  that,  when  certain  conditions  are  performed  by  the 
vendor,  he  is  to  convey,  and,  unless  those  conditions  are  per- 
formed, the  purchaser  is  not  bound  to  take  the  land  at  all.  It 
may  be  that  in  certain  contingencies,  if  these  conditions  are  not 
fulfilled,  a  charge  may  arise ;  but  this  agreement  is  not  a  memo- 
randum of  that  charge.  But  then  the  Act  says  that  the  term 
"memorandum  of  charge"  shall  include  *'any  memorandum  of  a 
lien  or  charge  on  any  land  which  may  be  registered  under  the 
provisions  of  this  Act."  These  latter  words  seem  to  refer  to 
s.  7.  But  that  section  cannot  be  made  applicable  to  this  case, 
because  that  section  is  confined  to  cases  of  vendors'  liens  for 
unpaid  purchase-money  and  charges  by  reason  of  deposit  of  title 
deeds.  In  this  case  the  lien  suggested  is  a  purchaser's  lien  for 
part  of  the  purchase-money  paid  in  advance.  It  does  not  seem 
to  me  that  there  is  a  memorandum  of  charge  in  this  case  either  in 
the  natural  meaning  of  the  word  or  that  given  by  the  interpre- 
•  tation  section.  For  these  reasons  I  do  not  think  it  possible  to  say 

that  this  document  can  be  registered  under  the  Act.  Therefore, 
this  appeal  must  be  allowed. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


169 


Lopes,  L.J.  The  question  in  this  case  is  whether  a  conditional  C.  A. 
agreement  for  the  sale  of  an  equity  of  redemption  is  an  instru-  1892 
ment  capable  of  registration  within  the  meaning  of  the  Yorkshire  Eodger 
Eegistries  Act,  1884.  The  counsel  for  the  plaintiff  says  that  jj^keW 
this  document  is  either  a  "  conveyance  "  or  a  "  memorandum  of 
charge."  Sect.  4  of  the  Act  specifies  what  may  be  registered. 
It  says  that  all  "  assurances  "  executed  or  made  after  the  com- 
mencement of  the  Act,  by  which  any  lands  within  any  of  the 
three  ridings  are  affected,  may  be  registered.  The  first  question, 
therefore,  is  whether  this  is  an  "  assurance."  Sect.  3  provides 
that  the  expression  "assurance"  shall  include,  among  other 
things,  any  "  conveyance  "  or  "  memorandum  of  charge."  But 
then  we  are  compelled  to  look  further,  because  the  terms  "  con- 
veyance "  and  "  memorandum  of  charge  "  are  themselves  defined. 
It  is  provided  that  the  expression  "  conveyance  "  shall  include 
"any  assignment,  appointment,  lease,  or  settlement."  I  read 
that  as  meaning  that,  in  addition  to  its  ordinary  meaning  among 
lawyers,  the  term  is  to  include  these  matters.  But  then  there 
come  the  important  words,  made  by  deed."  It  seems  to  me  im- 
possible, having  regard  to  those  words,  to  say  that  this  agree- 
ment is  a  "conveyance  "  within  the  meaning  of  the  Act.  Some 
difficulty  was  created  in  my  mind  by  what  Lord  Cairns  said  in 
Credland  v.  Potter.  (1)  But  I  think,  when  that  case  is  carefully 
examined,  the  difficulty  is  removed.  Lord  Cairns,  no  doubt,  in 
that  case  gave  a  somewhat  extended  meaning  to  the  word  "  con- 
veyance " ;  but,  if  the  Act  there  in  question  is  looked  at,  it  will 
be  found  that  the  words  are  different ;  it  used  the  words  "  deed 
or  conveyance."  There  was  no  definition  clause  in  that  Act  like 
that  in  this,  in  which  we  find  that  certain  things  are  to  be  in- 
cluded in  the  term  "  conveyance  "  if  made  by  deed.  I  think  it 
might  well  be  held  under  that  Act  that  an  equitable  mortgage 
by  memorandum  and  deposit  of  deeds  was  within  the  term  "  con- 
veyance "  as  used  there ;  but  it  seems  to  me  impossible,  having 
regard  to  the  words  "  made  by  deed  "  in  this  Act,  to  briug  this 
document  within  it.  The  term  "conveyance"  is  well  knouu 
to  conveyancers  as  meaning  an  instrument  which  passes  a  free- 
hold interest  in  real  property.  It  may  perhaps  include  other 
(1)  Law  Pxcp.  10  Ch.  8. 
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0.  A.  things,  but  I  think  that  in  its  ordinary  use  it  implies  that  the 
1892       document  is  under  seal. 

lioDGBR  Then  it  was  argued  that,  if  this  document  does  not  come 
Hakrison    within  the  term  "conveyance,"  it  comes  within  the  term  "mem- 

Lo^^j  o^^^'^d^^  of  charge."  In  connection  with  this  expression,  it 
is  material  to  consider  the  particular  section  which  seems  ap- 
plicable to  such  memorandums,  viz.,  s.  7.  That  section  provides 
that,  "where  any  lien  or  charge  on  any  lands  within  any  of 
the  three  ridings  is  claimed  in  respect  of  any  unpaid  purchase- 
money  or  by  reason  of  any  deposit  of  title  deeds,  a  memorandum 
of  such  lien  or  charge  signed  by  the  person  against  whom  such 
lien  or  charge  is  claimed,  may  be  registered  by  any  person 
claiming  to  be  interested  therein."  In  the  present  case,  the 
lien  suggested  is  not  for  vendor's  unpaid  purchase-money,  but 
in  respect  of  money  paid  by  the  purchaser.  Bearing  that  in 
mind,  when  we  look  at  the  interpretation  of  "  memorandum  of 
charge  "  in  s.  8,  we  find  that  it  is  to  include  any  memorandum 
of  a  lien  or  charge  which  may  be  registered  under  the  provisions 
of  the  Act.  It  is  clear,  therefore,  that  this  agreement  is  not 
within  the  interpretation.  I  do  not  think  that  this  document 
can  be  said  to  be  a  memorandum  of  charge  within  the  meaning 
of  the  Act.  For  these  reasons,  I  think  that  the  judgment  of  the 
•Court  below  cannot  be  maintained. 

Kay,  L.J.  I  am  of  the  same  opinion.  The  4th  section  of  the 
Act  in  question  provides  that,  from  and  after  the  commencement 
of  the  Act,  "  all  assurances  executed  or  made  after  the  commence- 
ment of  this  Act,"  by  which  any  lands  within  any  of  the  three 
ridings  are  affected,  may  be  registered  under  the  Act.  Without 
going  further  into  the  Act,  I  think  that  it  would  never  enter 
into  the  mind  of  a  conveyancer  that  a  contract  for  the  sale  of  land 
oould  be  treated  as  an  "  assurance  "  of  that  land.  It  is  true  that 
it  was  said  in  Lysaght  v.  Edwards  (1)  that,  when  a  contract  for 
the  sale  of  land  is  valid  and  binding,  it  does  create  an  equitable 
interest  in  the  land.  But  that  is  created  by  the  contract  itself, 
not  by  the  memorandum,  which  is  merely  evidence  of  the  con- 
tract.   There  must  be  a  memorandum  in  writing  to  satisfy  the 

(1)  2  Ch.  D.  499. 
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Statute  of  Frauds ;  but  how  that  memorandum  can  itself  be  C.  A. 
treated  as  an  assurance  of  the  land,  I  cannot  see.  But  it  is  1892 
unnecessary  to  dwell  on  that,  because  the  Act  itself  gives  some  eodgee" 
definition  of  the  term  "assurance."  The  term  is  by  s.  3  to  j^^^^j^^q^ 
include,  among  other  things  which  need  not  be  referred  to,  any 
"  conveyance  "  or  "  memorandum  of  charge."  Of  course  a  con- 
veyance is  an  assurance,  and  this  clause  seems  to  mean  that,  in 
addition  to  its  primary  meaning  of  conveyance,  it  is  to  include  the 
other  things  mentioned.  It  has  been  argued  that  the  document 
now  in  question  comes  within  the  term  "  conveyance  "  or  within 
the  term  "  memorandum  of  charge."  I  will  deal  with  the  terms 
separately.  The  first  question  then  is,  whether  a  memorandum 
of  agreement  for  the  sale  of  land,  on  which  a  deposit  of  part 
of  the  purchase-money  has  been  paid,  is  in  the  language  of  con- 
veyancers or  other  legal  persons  a  "  conveyance."  I  have  never 
heard  such  a  document  called  a  conveyance.  There  is,  so  far  as  I 
know,  only  one  case,  as  to  which  I  will  say  something  presently, 
in  which  a  memorandum  evidencing  a  contract  as  to  land  has 
ever  been  spoken  of  as  a  "  conveyance."  We  are  not  left  entirely 
without  guidance  on  this  point  by  the  statute  itself,  for  it  inter- 
prets the  term  "  conveyance."  Sect.  3  provides  that  the  expression 
shall  include  "  any  assignment,  appointment,  lease,  or  settle- 
ment made  by  deed  on  a  sale,  mortgage,  demise  or  settlement 
of  any  land  or  appointment  of  a  new  trustee  in  respect  thereof." 
It  is  to  be  observed  that  all  the  things  which  are  said  to  be  in- 
cluded must  be  made  by  deed.  It  was  pointed  out  that  the 
section  does  not  define  "  conveyance,"  but  only  provides  that  it 
shall  include  certain  things.  That  is  quite  true.  It  leaves  the 
original  meaning  of  the  word  untouched,  and  only  says  that  it 
shall  include  certain  other  things.  But  I  think  that  we  may 
gain  some  guidance  as  to  the  original  meaning  of  the  word  as 
used  in  the  Act  from  the  words  of  the  interpretation  clause, 
which  says  what  it  shall  include.  It  is  to  include  an  assignment, 
appointment,  &c. ;  but  it  is  not  to  include  a  mere  contract  for 
an  assignment  or  an  appointment ;  on  the  contrary,  such  assign- 
ment or  appointment  must  be  made  by  deed.  How  is  it  a 
reasonable  construction  that,  for  the  purposes  of  the  Act,  the 
meaning  of  the  term  "  conveyance  "  shall  include  a  contract  for 
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C.  A.  conveyance,  yet,  when  its  meaning  is  extended  to  an  assignment 
1892  in  the  case  of  a  leasehold  interest  and  an  appointment  which  may 
KoDGER  he  of  a  freehold  interest,  it  shall  not  be  allowed  to  include  a 
contract  for  such  an  appointment  or  assignment  ?  These,  how- 
ever, are  by  the  terms  of  the  interpretation  clause  excluded.  I 
think  that,  except  so  far  as  it  is  extended  by  that  clause,  the 
term  "  conveyance must  have  its  ordinary  meaning  among 
conveyancers,  viz.,  of  a  deed  by  which  a  freehold  interest  in  land 
is  actually  transferred  from  one  person  to  another.  That  my 
view  in  this  respect  is  correct  is,  I  think,  confirmed  by  the  fact 
that  the  plaintiff's  counsel  has  not  succeeded  in  finding  any 
case  in  which  it  has  been  held  or  intimated  that  under  the 
Statute  of  Anne  or  this  Act  the  term  "  conveyance  "  includes  a 
contract  for  the  sale  of  land.  The  only  case  upon  which  reliance 
was  placed  by  the  plaintiff's  counsel  on  this  point  was  Credland 
V.  Potter.  (1)  In  that  case  there  had  been  a  mortgage  by  deed 
which  passed  the  legal  estate;  afterwards  there  was  a  further 
charge  made  by  way  of  memorandum  which  acknowledged  that 
the  mortgagees  held  the  deeds,  including,  I  suppose,  the  mort- 
gage deed  itself,  for  the  purpose  of  securing  a  further  sum  of 
money  in  addition  to  the  sum  secured  by  the  previous  mortgage. 
There  could  not  in  that  case  be  any  conveyance  of  the  legal 
estate ;  all  that  was  intended  to  be  done,  and  that  could  be  done, 
was  to  give  a  charge  on  that  estate  in  addition  to  that  which  the 
original  mortgage  would  have  covered.  Lord  Cairns,  L.C., 
dealing  with  the  statute  2  &  3  Anne,  c.  4,  the  language  of  which 
differs  essentially  from  the  language  of  the  Act  now  in  question, 
held  that  the  word  "  conveyance  "  in  that  Act  might  include 
that  further  charge  which  did  charge  the  equity  of  redemption 
with  a  further  sum  of  money.  It  was  enacted  by  s.  1  of  that  Act 
that a  memorial  of  all  deeds  and  conveyances  "  executed  after  a 
certain  date,  of,  or  concerning,  or  whereby  any  lands,  &c.,  in  the 
West  Kiding  might  be  in  any  way  affected  in  law  or  equity, 
might  be  registered  ;  and  that  "  every  deed  or  conveyance  "  that 
should  be,  at  any  time  after  any  memorial  was  so  registered,  exe- 
cuted in  respect  of  the  lands,  &c.,  comprised  in  any  such  memorial, 
should  be  adjudged  fraudulent  and  void  against  any  subsequent 
(1)  Law  Kep.  10  Ch.  8. 
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purchaser  or  mortgagee  for  valuable  consideration,  unless  such  C.  A. 
memorial  thereof  should  be  registered  as  in  the  Act  directed  before  1892 
the  registering  of  the  memorial  of  the  deed  or  conveyance  under  rodger 
which  such  subsequent  purchaser  or  mortgagee  should  claim. 
It  is  impossible  not  to  see  that  as  used  in  that  Act  the  word 
"  conveyance  "  might  include  something  not  by  deed,  such  as  an 
equitable  charge  by  memorandum  and  deposit  of  deeds ;  so  that 
a  ground  was  laid  for  the  language  of  Lord  Cairns  when  he  said, 
"  There  is  no  magical  meaning  in  the  word  *  conveyance ' ;  it 
denotes  an  instrument  which  carries  from  one  person  to  another 
an  interest  in  land."  Further  on  he  refers  to  and  seems  to  rely 
on  the  words  "  deed  or  conveyance  "  used  in  the  Act.  In  the 
first  place,  that  was  a  decision  on  the  meaning  of  a  very  different 
Act  of  Parliament,  and,  therefore,  is  no  authority  upon  the  mean- 
ing of  this  Act ;  and,  again,  that  case  did  not  go  so  far,  and  there 
is  no  case  that  ever  did  go  so  far,  as  to  say  that  even  under  that 
Act  a  mere  contract  for  the  purchase  and  sale  of  lands  could  be 
registered  as  a  conveyance.  So  I  come  to  the  conclusion  that 
the  word  "  conveyance  "  in  this  act  is  not  intended  to  include 
such  a  document  as  a  mere  memorandum  in  writing  of  a  contract 
for  sale. 

I  might  almost  stop  here,  because  the  special  case  does  not 
appear  to  me  distinctly  to  raise  the  other  question,  viz.,  whether 
this  document  is  a  memorandum  of  charge.  To  raise  that  ques- 
tion it  lies  on  the  purchaser  to  make  out  that  there  is,  under  the 
circumstances  which  have  arisen,  a  charge.  He  says  that  he 
paid  a  sum  of  200/.  as  deposit,  and  now  the  contract  has  gone  off. 
As  a  fact,  I  understand  that  the  property  has  been  sold  by  the 
first  mortgagees,  and  the  only  question  now  is  as  to  the  balance 
of  the  purchase-money  after  satisfying  their  debt.  The  purchaser 
says  that,  under  the  circumstances  which  have  happened,  he  is 
entitled  to  a  charge  on  the  property  in  respect  of  the  deposit. 
But  a  purchaser  is  only  entitled  to  such  a  charge  where  the  sale 
goes  off  by  default  of  the  vendor,  and  then  only  from  the  moment 
wlien  the  default  happens,  and  when  he  can  by  reason  of  the 
default  of  the  vendor  no  longer  obtain  specific  performance  of 
the  contract.  There  is  really  no  statement  in  this  special  case  that 
that  state  of  things  exists  here.    But,  again,  assuming  that  the 
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C.  A.  question  is  really  raised,  the  answer  to  the  plaintiff's  contention 
1892  is  this.  If  there  be  a  lien  for  the  purchase-money  paid,  when  does 
EoDGER  that  lien  come  into  existence  ?  Certainly  not  at  the  date  of  the 
contract.  It  cannot  then  be  assumed  that  the  contract  will  go 
off  by  default  of  the  vendor.  The  purchaser's  right  then  is  to 
have  the  land  itself.  How  can  it  be  supposed  that  this  Act 
intended  that  the  purchaser  directly  he  enters  into  a  contract 
for  purchase  of  land,  of  which  he  obtains  a  memorandum  in 
writing,  should  register  that  memorandum  as  a  memorandum 
of  a  charge  that  may  arise  in  case  the  contract  should  go  off  by 
default  of  the  vendor  ?  The  words  of  the  Act  appear  to  me  to 
afford  very  distinct  guidance  on  this  point.  The  Act  says  that 
the  expression  "  memorandum  of  charge  "  shall  include  "  any 
memorandum  of  a  lien  or  charge  on  any  land  which  may  be 
registered  under  the  provisions  of  this  Act."  When  we  look  to 
s.  7  we  find  a  distinct  provision  that  a  memorandum  in  respect 
of  a  vendor's  lien  may  be  registered ;  but  nothing  is  said  about 
the  possible  and  contingent  lien  of  a  purchaser.  Therefore  it 
seems  to  me  that,  if  the  second  point  is  raised,  it  fails  equally 
with  the  first  point.  For  these  reasons  I  think  the  appeal  must 
be  allowed. 

Appeal  allowed. 

Solicitors  for  plaintiff :  Feiv  &  Co. 

Solicitors  for  defendants:  Faterson,  Snow,  Bloxam,  &  Kinder. 

E.  L. 
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In  EE  POLLITT.    Ex  parte  MINOR.  1892 

Bankruptcy — Assets — Belation  of  Trustees  Title — Money  'paid  to  Solicitor — 
Money  handed  hy  Debtor  to  Solicitor  as  Security  for  future  Costs — Claim 
to  retain  for  Services  rendered  after  Act  of  Bankruptcy — Mutual  Dealings 
— Set-off — Claim  to  set  off  Deht  for  Past  Services  against  Claim  of  Trustee 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  38. 

A  debtor  consulted  a  solicitor  to  whom  he  was  then  indebted  for  costs.  The 
solicitor  declined  to,  act  further  unless  he  were  furnished  with  money  to  meet 
future  costs,  and  the  debtor  placed  money  in  his  hands  for  that,  purpose.  The 
solicitor  then  called  the  debtor's  creditors  together,  and  prepared  a  deed  of 
assignment,  which  the  debtor  executed.  The  debtor  was  afterwards  adjudged 
bankrupt,  the  act  of  bankruptcy  being  the  execution  of  the  deed  of  assign- 
ment. 

On  an  application  for  payment  to  the  trustee  in  bankruptcy  of  the  money  in 
the  hands  of  the  solicitor  : — 

Held,  that  the  solicitor  was  not  entitled  to  retain  the  money  as  payment  for 
services  rendered  by  him  to  the  debtor  after  the  execution  of  the  deed  of 
assignment : 

Held,  also,  that  there  had  not  been  mutual  dealings  between  the  debtor  and 
the  solicitor  within  the  meaning  of  s.  38  of  the  Bankruptcy  Act,  1883,  and, 
therefore,  the  solicitor  could  not  set  off  against  the  claim  of  the  trustee  a  debt 
■due  to  him  from  the  debtor  for  professional  services  rendered  before  the  money 
was  placed  in  his  hands. 

In  re  Sinclair,  Ex  parte  Payne  (15  Q.  B.  D.  616)  distinguished. 

ArPEAL,  by  leave,  from  the  county  court  at  Mancliester. 

The  order  appealed  from  directed  the  appellant,  Mr.  Minor,  a 
solicitor,  to  pay  over  to  the  official  receiver  acting  as  trustee  in 
the  bankruptcy  a  sum  of  121.  3s.  4:d.,  which  was  in  the  possession 
of  the  appellant  under  the  following  circumstances  : — 

The  appellant  had  acted  as  solicitor  for  the  debtor,  and  in 
December,  1891,  about  40?.  was  due  from  the  debtor  to  the  ap- 
pellant for  costs  in  respect  of  professional  services  previously 
rendered. 

On  December  11,  the  debtor,  being  in  difficulties,  called  upon 
the  appellant  to  consult  him  as  to  his  affairs.  The  appellant 
declined  to  act  unless  he  were  furnished  with  money  to  meet 
future  costs.  The  debtor  then  obtained  a  sum  of  15/.,  which  he 
Iianded  over  to  the  appellant  to  secure  any  costs  that  might  be 
incurred.  The  appellant  then  acted  for  the  debtor,  and  caused 
liis  creditors  to  be  called  together,  and  prepared  a  deed  of 
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assignment,  which  the  debtor  executed  on  December  12.  After- 
wards the  debtor  was  adjudged  bankrupt,  the  act  of  bankruptcy 
alleged  in  the  petition  being  the  execution  of  the  deed  of  assign- 
ment of  December  12.  The  sum  now  in  dispute,  12Z.  3s.  4:d.,  was 
that  portion  of  the  above-mentioned  sum  of  Idl.  which  the  appel- 
lant claimed  to  be  entitled  to  retain  in  respect  of  professional 
services  rendered  to  the  debtor  after  the  execution  of  the  deed  of 
assignment. 

Herbert  Beed,  Q.C.,  and  Shearman,  for  the  appellant.  The 
official  receiver  is  not  entitled  to  the  money.  The  appellant, 
having  rendered  professional  services  to  the  debtor  in  the 
management  of  his  affairs,  is  entitled  to  retain  the  money  in 
payment  of  his  costs.  The  case  is  concluded  by  In  re  Sinclair, 
Ex  parte  Payne.  (1) 

Secondly,  if  the  official  receiver  has  any  claim,  the  appellant 
is  entitled,  under  the  mutual  credit  clause  of  the  Bankruptcy 
Act,  1883  (46  &  47  Yict.  c.  52),  s.  38,  to  set  off  against  it  the 
debt  due  to  him  by  the  bankrupt  for  costs  incurred  before  the 
act  of  bankruptcy. 

M.  J.  Muir  Mackenzie,  for  the  official  receiver.  From  the  date 
of  the  commission  of  the  act  of  bankruptcy,  the  money  belonged 
to  the  official  receiver  as  trustee,  and  the  appellant  has  no  title 
to  it.  In  re  Sinclair,  Ex  parte  Payne  (1),  is  distinguishable,  for 
here  the  costs  were  incurred,  not,  as  in  that  case,  in  resisting 
hostile  proceedings,  but  in  enabling  the  debtor  himself  to  take 
proceedings  which  resulted  in  his  bankruptcy.  Moreover,  the 
doctrine  of  that  case  ought  not  to  be  extended :  In  re  Spachman, 
Ex  parte  Foley.  (2) 

There  have  been  no  mutual  dealings  within  the  meaning  of 
the  Act. 

Shearman,  replied. 

[In  addition  to  the  authorities  above  mentioned,  the  following 
were  referred  to :  Ex  parte  Dewhurst,  In  re  Vanlohe  (3)  ;  Wadling 
V.  Oliphant  (4) ;  Collyer  v.  Isaacs  (5) ;  Ex  parte  Edwards,  In  re 


(1)  15  Q.  B.  D.  616. 

(2)  24  Q.  B.  D.  728. 


(3)  Law  Eep.  7  Ch.  185. 

(4)  1  Q.  B.  D.  145. 


(5)  19  Ch.  D.  342. 
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Chapman  (1) ;  Cohen  v.  Mitchell  (2)  ;  In  re  Bogers,  Ex  parte  Wood-  1892 
thorpe  (3) ;  Stumore  v.  Campbell  &  Co.  (4)  ]  In  be 

POLLITT. 

Vaughan  Williams,  J.  I  am  of  opinion  that  this  appeal  ^mi^oT^ 
ought  to  be  dismissed. 

The  material  facts  of  the  case  are  these.  The  bankrupt,  being 
in  difficulties,  consulted  his  solicitor,  the  appellant,  to  whom  he 
was  then  indebted  in  a  sum  of  about  40Z.  for  costs  in  respect  of 
professional  services  previously  rendered.  The  solicitor  said  that 
he  would  not  give  his  services  unless  he  were  paid  for  future 
work,  and  in  consequence  a  sum  of  15Z.  was  deposited ;  and  after- 
wards the  solicitor  acted  on  behalf  of  the  debtor  in  preparing  a 
deed  of  assignment  and  calling  the  creditors  together.  It  is 
common  ground  that  some  small  services  were  rendered  before 
the  execution  of  the  deed  of  assignment,  and  this  accounts  for 
the  difference  between  the  above-mentioned  sum  of  15Z.  and  the 
sum  of  12Z.  3s.  4cZ.  now  in  dispute.  The  debtor  committed  an 
act  of  bankruptcy  by  the  execution  of  the  deed  of  assignment, 
and  was  ultimately  adjudged  bankrupt.  After  the  act  of  bank- 
ruptcy had  been  committed,  and  necessarily  with  full  knowledge 
of  the  act  of  bankruptcy,  the  solicitor  rendered  to  the  debtor  the 
services  in  respect  of  which  he  claims  to  be  entitled  to  retain  the 
balance  of  the  15Z.  He  contends  that  he  is  not  accountable  to 
the  trustee  in  bankruptcy  for  this  balance,  but  is  entitled  to  keep 
it  as  payment  for  his  professional  services ;  and  he  further  con- 
tends that,  if  this  is  not  so,  and  if  the  trustee  is  rightly  claiming 
the  balance  of  the  15Z.,  there  have  been  mutual  dealings  between 
the  bankrupt  and  himself,  and  that  he  is  entitled  to  set  off 
against  the  claim  of  the  trustee  the  money  due  to  him  for  services 
rendered  to  the  bankrupt  before  the  act  of  bankruptcy.  In  my 
judgment,  he  has  neither  the  one  right  nor  the  other.  It  is 
admitted  that  the  trustee  is  entitled  to  any  unexpended  balance 
which  there  may  be  of  the  15Z. — that  is,  any  balance  in  respect 
of  which  no  services  have  been  rendered ;  but  it  is  contended 
that  he  is  not  entitled  to  have  the  remainder  of  the  money 
handed  over.    The  authority  chiefly  relied  upon  in  support  of 


(1)  13  Q.  B.  D.  747. 

(2)  25  Q.  B.  D.  262. 


(3)  8  Morrcll  Bank.  Cas.  236. 

(4)  [1892]  1  Q.  B.  314. 
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the  appellant's  first  contention  is  In  re  Sinclair ,  Ex  parte  Payne.  (1) 
In  that  case,  where  proceedings  were  taken  against  a  debtor  with 
a  view  to  making  him  bankrupt,  it  was  held  that  a  solicitor  was 
entitled  as  against  the  trustee  in  bankruptcy  to  retain  money 
paid  to  him  in  respect  of  costs  incurred  in  opposing  those  pro- 
ceedings. That  decision  proceeded  on  the  ground  of  what  I  may 
call  legal  necessity,  for  .proceedings  had  been  taken  against  the 
bankrupt,  and  it  was  only  just  that  he  should  be  enabled  to 
defend  himself.  If  the  law  were  otherwise,  a  debtor  against 
whom  bankruptcy  proceedings  had  been  commenced  would  be 
defenceless.  It  may  be  that  this  exception  was  first  established 
as  matter  of  authority  by  In  re  Sinclair,  Ex  parte  Payne  (1) ; 
but  I  can  remember  myself  that,  as  a  matter  of  practice,  for 
years  before  that  case  was  decided  this  exception  existed.  But 
the  exception  is  one  which  ought  not  to  be  extended.  That 
this  is  so  is  clear  from  the  judgment  of  Cave,  J.,  himself  in 
In  re  Spachman,  Ex  parte  Foley.  (2)  He  says  in  that  case : 
"isTow  here  to  my  mind  it  is  quite  impossible  to  say  that 
what  was  done  by  these  appellants  was  in  any  sense  a  necessary 
within  the  principle  laid  down  in  In  re  Sinclair.  (1)  They 
were  engaged  in  doing  the  very  thing  which  the  trustee  of 
such  a  deed  of  arrangement  is  engaged  in  doing.  In  the  case 
of  such  a  deed,  the  object  is  to  make  arrangements  by  which 
bankruptcy  may  be  avoided  altogether,  and  the  estate  withdrawife 
from  the  Bankruptcy  Court ;  and  we  have  never  yet  held  that 
the  estate  which  ultimately  finds  its  way  into  bankruptcy  can  be 
charged  with  the  costs  of  taking  proceedings  of  that  kind."" 
That  is  precisely  what  is  sought  to  be  done  in  the  present  case. 
But  what  follows  is  even  more  directly  in  point,  for  Cave,  J.^ 
refers  to  this  specific  case,  and  says  that  the  exception  is  not  to 
be  extended.  He  proceeds  as  follows :  "  It  would  seem  to  me 
still  more  extraordinary  if  solicitors,  who  are  not  trustees  under 
a  deed  of  arrangement,  who  have  no  duties  imposed  upon  them, 
and  who  know,  or  ought  to  know,  the  law,  should  be  allowed  to 
spend  that  money  which  they  know  will  become  the  money  of 
the  trustee,  if  the  petition  is  presented  in  due  time,  in  trying  to 
get  the  creditors  to  come  together  and  agree  not  to  take  pro- 
(1)  15  Q.  B.  D.  616.  (2)  24=  Q.  B.  D.  728. 
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ceedings  in  bankruptcy.  I  am  therefore  of  opinion  in  this  case  1892 
that  the  facts  do  not  bring  the  appellants  at  all  within  the  doc-  in  ke 
trine  of  In  re  Sinclair  (1),  a  case  Which  I  am  certainly  not  pre-  Po^litt. 

Ex.  PARTE 

pared  at  the  present  time  to  extend  beyond  the  lines  which  were  :minopv. 
laid  down  in  the  case  itself  in  either  of  the  directions  in  which 
it  is  sought  to  be  extended."  (2)  It  is  true  that  the  judgment 
from  which  I  have  quoted  was  reversed  in  the  Court  of  Appeal, 
but  on  another  ground,  and  the  Court  appears  to  have  agreed 
with  the  view  of  Cave,  J.,  that  the  doctrine  of  In  re  Sinclair,  Ex 
parte  Payne  (1),  ought  not  to  be  extended.  This  is  not  the  first 
time  that  an  attempt  to  extend  that  doctrine  has  been  made. 
In  In  re  Forster,  Ex  parte  Bawlings  (3),  under  very  similar  cir- 
cumstances, it  was  ordered  that  the  money  should  be  paid  to  the 
trustee.  It  is  true  that  in  that  case  the  motion  was  made  against 
the  trustee  under  a  deed  of  arrangement,  who  had  paid  over  the 
money  to  the  solicitor,  and  not,  as  here,  against  the  solicitor 
himself;  but  that  can  make  no  difference  in  principle. 

Then  as  to  the  other  point.  It  is  sought  to  set  off  the  money 
due  to  the  appellant  for  services  rendered  to  the  bankrupt  before 
the  act  of  bankruptcy  against  the  money  claimed  by  the  trustee. 
But,  according  to  the  case  of  the  appellant  himself,  the  money 
was  deposited  for  a  particular  purpose — that  is,  in  respect  of 
services  to  be  rendered  in  the  future — and  the  appellant  now 
seeks  to  apply  it  to  past  services,  that  is,  to  apply  it  for  a 
purpose  other  than  that  for  which  it  was  deposited,  or,  in  other 
words,  to  misapply  it.  The  attempt  to  use  the  money  deposited 
as  security  for  another  purpose  than  that  for  which  it  was  de- 
posited is  an  attempt  to  do  wrong.  The  judgment  in  Turner  v. 
Thomas  (4)  is  an  authority  against  the  appellant's  contention  on 
this  point.  It  is  true  that  if  there  were  no  bankruptcy,  but  all 
parties  were  sui  juris,  if  the  debtor,  Pollitt,  had  brought  an 
action  against  the  appellant  to  recover  the  15Z.,  the  appellant 
could  have  set  off  the  4.01.  due  to  him  for  past  services  ;  but  in 
the  present  case  the  appellant  fails  as  to  his  second  point,  first, 
because  he  is  attempting  to  create  a  security  by  doing  what  is 

(1)  15  Q.  B.  1).  016.  (3)  58  L.  T.  (N.S.)  114;  1  :\IoiTell 

(2)  124  Q.  B.  D.  at  pp.  734,  735.  Bank.  C  as.  292. 

(1)  Law  Uep.  6  0.  T.  610. 
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In  EE      the  same,  and  the  dealings  are  not  mutual ;  for  in  order  to  give 
PoLLiTT.    effect  to  the  appellant's  contention  it  would  be  necessary  to 

!jX  parte 

MiNOE.     treat  the  debtor  as  if  he  were  placed  in  a  twofold  capacity. 

For  the  reasons  which  I  have  given,  I  have  come  to  the 
conclusion  that  this  appeal  ought  to  be  dismissed  with  costs. 

Weight,  J.  I  am  of  the  same  opinion.  The  151.  which  was 
deposited  remained  the  bankrupt's  property  in  the  hands  of  his 
solicitor,  and  if  no  work  had  been  done  it  would  have  come 
back  to  him  if  there  had  been  no  bankruptcy.  Therefore,  so  far 
as  no  work  was  done,  it  vested  in  the  trustee.  Then  the 
question  is  raised,  whether,  in  consequence  of  certain  work 
having  been  done  to  which  the  money  deposited  would  be 
applicable,  the  transaction  comes  within  s.  49  of  the  Bankruptcy 
Act,  1883  (46  &  47  Yict.  c.  52),  and  is  protected.  It  is  argued 
for  the  appellant  that  the  present  case  is  governed  by  In 
re  Sinclair,  Ex  parte  Fayne  (1) ;  but  I  agree  with  Yaughan 
Williams,  J.,  for  the  reasons  which  he  has  given,  that  the  two 
cases  are  distinguishable,  and  that  the  principle  of  that  decision 
ought  not  to  be  extended. 

As  to  the  other  point,  with  regard  to  set-off,  I  have  felt  more 
difficulty,  but  I  agree  as  to  that  point  also.  I  cannot  see  how 
there  can  be  said  to  have  been  any  mutual  dealings,  so  that  an 
account  can  be  taken  of  what  is  due  from  one  party  to  the  other, 
according  to  the  provisions  of  s.  38  of  the  Bankruptcy  Act, 
1883. 

Afi^eal  dismissed.    Leave  to  appeal  given. 

Solicitors  for  appellant :  Nicliolson  dt  Crouch,  for  Minor,  Man- 
Chester. 

Solicitor  for  respondent :  The  Solicitor  to  the  Board  of  Trade. 
(1)  15  Q.  B.  D.  616. 

P.  B.  H. 
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Od.  26,  27. 

Banhruptcy — Gift  of  Jewels  hy  Husband  to  Wife — "  Settlement  " — BanJa^uptcy  — 

Act,  1883  (46  &  47  Vict.  c.  52),  s.  47. 

By  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  47  :  "  (1.)  Any  settle- 
ment of  property  not  being  a  settlement  made  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  and 
for  valuable  consideration,  or  a  settlement  made  on  or  for  the  wife  or  children 
of  the  settlor  of  property  which  has  accrued  to  the  settlor  after  marriage  in 
right  of  his  wife,  shall,  if  the  settlor  becomes  bankrupt  within  two  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee  in  the  bankruptcy." 

"  (3.)  '  Settlement '  shall,  for  the  purposes  of  this  section,  include  any 
conveyance  or  transfer  of  property." 

Upon  an  application  under  the  above  section  to  avoid  a  gift  of  valuable 
jewellery  by  the  bankrupt,  it  appeared  that  such  jewellery  had  been  given  by 
him  as  a  present  to  his  wife  within  two  years  of  his  bankruptcy.  There  was 
no  transfer  in  writing : — 

Held,  that  to  bring  a  transfer  of  personal  property  within  the  section  it  must 
be  manifest  from  the  nature  and  circumstances  of  the  case  that  it  was  the 
object  of  the  transferor  that  the  subject-matter  of  the  transfer  should  per- 
manently remain  the  property  of  the  transferee ;  that  it  must  be  taken  that 
the  bankrupt  contemplated  the  retention  by  his  wife  of  the  present  which  he 
had  given  her;  and  that  the  gift  was  void  against  the  trustee  in  the 
bankruptcy. 

This  was  an  application  by  the  trustee  in  bankruptcy  for  a 
declaration  that  all  the  jewellery  and  shares  in  a  company  given 
by  the  bankrupt  to  his  wife  between  December  8,  1889,  and 
December  8,  1891,  and  pawn-tickets  representing  part  of  such 
jewellery,  were  the  property  of  the  trustee  in  bankruptcy. 

It  appeared  that  the  debtor  and  his  wife  were  married  on 
February  24,  1881.  There  was  no  settlement.  Between  Decem- 
ber 8,  1889,  and  December  8,  1891,  the  bankrupt  presented  his 
wife  with  certain  valuable  jewellery.  He  also,  in  November,  1890, 
Transferred  some  shares  in  the  Bengal  Trust  Company  to  his  wife. 
The  occasions  selected  for  making  the  presents  were  Christmas 
Day,  the  anniversary  of  their  wedding-day  in  1891,  and  another 
occasion  when  the  horse  of  the  bankrupt  won  a  race.  Sub- 
sequently the  bankrupt  pawned  part  of  the  jewels  for  80/.,  and 
afterwards,  being  pressed  by  a  bankruptcy  notice,  he  handed 
over  some  more  to  Messrs.  Hirsch  for  a  temporary  loan. 
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On  December  8,  1891,  a  receiving  order  was  made  against  the 
bankrupt  on  a  creditor's  petition,  and  on  January  9, 1892,  he  was 
adjudicated  bankrupt. 

Witt,  Q.C.,  and  B.  A.  Germaine,  for  the  trustee.  On  the  evi- 
dence there  was  no  gift  at  all  to  the  wife.  It  was  a  mere 
contrivance  to  keep  the  jewels  from  the  creditors.  But  assuming 
that  there  was  a  gift,  it  was  a  voluntary  settlement — that  is,  a 
transfer  of  property  within  the  meaning  of  s.  47  of  the  Bank- 
ruptcy Act,  1883.  (1) 

Yate  Lee,  for  the  wife  of  the  bankrupt.  The  section  was  never 
intended  to  apply  to  a  case  like  the  present  one.  If  it  does, 
every  gift  by  a  husband  to  his  wife  within  ten  years  of  his 
bankruptcy  is  liable  to  be  set  aside.  The  section  must  be  taken 
to  refer  to  a  settlement  in  the  ordinary  sense  of  the  word — that 
is  to  say,  a  disposition  of  property  to  be  held  for  the  enjoyment 
of  some  other  person.  It  must  be  shewn  that  the  interest  of  the 
settlor  in  such  property  passed  to  the  trustee  of  the  settlement 
upon  the  execution  of  the  instrument :  In  re  Player.  (2) 

Witt,  Q.O.,  in  reply. 

Citr.  adv.  milt 

Oct.  27.  The  following  written  judgment  was  delivered  by 

Yaughan  Williams,  J.  It  is  extremely  difficult  to  extract  from 
the  decided  cases  any  clear  definition  of  the  transfers  of  property 
which  will  and  which  will  not  fall  within  the  operation  of  this 
section.  The  section,  as  Cave,  J.,  points  out  in  In  re  Player  (2), 
has  a  history.  The  word  "settlement"  did  not  appear  in  the 
original  statute,  1  Jac.  1,  c.  15,  s.  5.  The  words  there  were, 
"  shall  convey  or  procure  or  cause  to  be  conveyed  to  any  of  his 


(1)  Sect.  47  of  the  Bankruptcy  Act, 
1883,  enacts  that : — 

"  (1.)  Any  settlement  of  property 
not  being  a  settlement  made  before  and 
in  consideration  of  marriage,  or  made 
in  favour  of  a  purchaser  or  incum- 
brancer in  good  faith  and  for  valuable 
consideration,  or  a  settlement  made 
on  or  for  the  wife  or  children  of  the 
settlor  of  property  which  has  accrued 


to  the  settlor  after  marriage  in  right 
of  his  wife,  shall,  if  the  settlor  be- 
comes bankrupt  within  two  years  after 
the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bank- 
ruptcy." 

"  (3.)  '  Settlement '  shall,  for  the 
purposes  of  this  section,  include  any 
conveyance  or  transfer  of  property." 

(2)  15  Q.  B.  D.  682. 
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children  or  other  person  any  lands,  goods,  chattels,  or  transfer 
his  debts  into  other  men's  names,  it  shall  be  in  the  power  of  the 
commissioners  to  dispose  thereof  as  if  the  bankrupt  had  been 
actually  possessed  thereof."  Lord  Ellenborough  held,  in  Ken- 
sington V.  Chantler  (1),  that  money  did  not  fall  within  the  section, 
which  was  confined  to  things  which  were  the  subject  of  convey- 
ance and  capable  of  being  conveyed  or  procured  to  be  conveyed. 
Lord  Ellenborough  did  not  mean  by  this  that  the  section  only 
extended  to  land  and  did  not  extend  to  personal  property ;  he 
meant  apparently  that  the  section  did  not  apply  to  a  gift  of 
money  which  if  given  directly  to  the  "  donee  "  could  not  have 
been  intended  to  be  preserved,  and  seems  to  have  mentioned  the 
fact  that  money  was  not  included  in  the  words  of  the  statute 
rather  as  an  illustration  that  the  statute  was  not  intended  to  apply 
to  gifts  of  personal  property  not  intended  to  be  preserved  by  the 
"  donee  "  than  as  a  definition  of  the  subject-matter  of  the  section. 
Indeed,  in  the  very  case  of  Kensington  v.  Chantler  (1),  a  portion  of 
the  property,  the  transfer  of  which  was  held  not  to  be  within  the 
section,  was  flats  or  boats  given  by  the  bankrupt  to  his  son  for  the 
purpose  of  a  salt-works  business  carried  on  by  the  son,  w^hich  flats 
were  still  in  the  possession  of  the  bankrupt  down  to  the  date  of  his 
father's  bankruptcy.  I  infer  from  this  and  other  decisions  referred 
to  in  the  text-books  that  the  judges  so  read  the  section  as  to  make 
the  application  of  it  depend  on  the  intention  of  the  "  donor,"  at 
all  events,  to  this  extent,  that  the  section  did  not  apply  to  cases 
where  the  circumstances  of  the  gift  made  it  manifest  that  the 
subject-matter  of  the  gift  was  not  intended  to  be  preserved  by 
the  "  donee,"  as  would  be  manifest  in  the  case  of  a  gift  of  money 
to  a  son  to  advance  him  in  business,  or  to  a  son  for  his  main- 
tenance. The  words  of  the  original  section  so  far  as  they  affect  the 
point  under  discussion  remained  unaltered  until  1869,  when  for 
Ihe  first  time  the  word  ''settlement"  was  introduced  in  the 
IJankruptcy  statute  and  substituted  for  the  words  which  I  have 
cited.  Perhaps  the  object  of  the  change  was,  on  the  one  hand, 
to  indicate  that  the  section  was  not  intended  to  apply  to  transfers 
of  property  which,  from  the  nature  and  circumstances  of  the 
transfer  shewed  that  the  "donor"  did  not  contemplate  the 

(1)  12  M.   s.  no. 
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preservation  of  the  actual  subject-matter  of  transfer  by  the 
transferee,  and,  on  the  other  hand,  to  indicate  that  the  section 
did  apply  to  the  transfer  even  of  a  sum  of  money  when  the 
intention  was  manifest  that  the  money  should  be  preserved 
either  in  its  original  form  or  in  some  other  form  of  investment. 
It  is  difficult  to  account  for  the  use  of  the  word  "settlement" 
in  substitution  for  the  words  "  transfer  or  conveyance  "  unless 
the  legislature  intend'ed  to  indicate  that  the  transaction  to 
fall  within  the  statute  must  manifest  a  contemplation  by  the 
"  donor "  of  the  permanency  of  the  subject-matter  of  transfer 
as  the  property  of  the  "transferee."  This  is  what  I  under- 
stand Cave,  J.,  to  mean  when  he  says  the  word  to  look  at 
is  "settlement"  (1):  "One  must  look  at  the  whole  of  the 
language  of  the  section  in  applying  that  definition,  and  consider 
what  is  meant  by  *  settlement.'  Although  *  settlement,'  by  the 
3rd  sub-section  *  shall  for  the  purpose  of  this  section  include  any 
conveyance  or  transfer  of  property,'  yet  I  think  the  view  of  my 
brother  Mathew  is  well  founded,  and  that  a  settlement  in  the 
ordinary  sense  of  the  word  is  intended.  The  transaction  must 
be  in  the  nature  of  a  settlement,  though  it  may  be  effected  by  a 
conveyance  or  transfer.  The  end  and  purpose  of  the  thing  must 
be  a  settlement — ^that  is,  a  disposition  of  property  to  be  held  for 
the  enjoyment-  of  some  other  person."  Taking  this  view,  I  am 
afraid  that  a  present  of  diamonds  by  a  man  to  his  wife  is  a 
present  which  I  ought  to  hold  is  a  settlement  on  his  wife.  It 
seems  to  me  that,  to  use  the  words  of  Cave,  J.,  the  purpose  of 
the  transaction  was  the  preservation  of  the  thing,  whatever  its 
form,  for  the  enjoyment  of  another  person.  I  think  the  "  donor  " 
contemplated  the  retention  by  his  wife  of  the  present  which  he 
gave  her.  I  should  have  held  just  the  same  if  he  had  given  her 
money  to  buy  herself  a  present.  It  will  be  observed  that  in  the 
case  of  In  re  Player  (1),  where  the  transfer  of  the  shares  was  held 
to  fall  within  the  section,  the  actual  gift  was  of  money  to  buy 
the  shares. 

I  wish  to  add,  that  if  I  had  to  construe  the  section  apart  from 
previous  decisions,  I  am  not  at  all  sure  I  should  not  have  limited 
its  operation  to  written  transfers.    I  am  not  sure  that  this  is  not 
(1)  15  Q.  B.  D.  682. 
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what  Lord  Ellenborough  meant  in  Kensington  v.  Chantler  (1) ;  1892 
but  it  is  quite  impossible  at  this  time  to  introduce  such  a  limita-      In  be 
tion  into  the  section,  which  up  to  the  present  time  has  never  been  ^^^^^^^-^^^ 

.  .  .  Ex  PAETE 

introduced,  at  all  events,  expressly,  in  any  of  the  judgments  in  Brown. 
any  of  the  decided  cases. 

Therefore,  the  application  of  the  trustee  in  bankruptcy  must 
be  allowed. 

Solicitors  for  trustee :  K.  dt  E.  Bastard, 

Solicitors  for  respondent :  Sanderson,  Holland  &  Co, 

H.  L.  F. 


[IN  THE  COUKT  OF  APPEAL.]  C.A. 

IQOO 

DAYEY  V,  BENTINCK.  ^  : 

Dec.  1. 

Practice — Order  for  Particulars — Terms  on  luTiich  Order  can  he  made — Action 
to  he  dismissed  unless  Particulars  given — Order  xix.,  r.  7. 

By  Order  xix.,  r.  7,  "A  further  and  better  statement  of  the  nature  of  the 
claim  or  defence,  or  further  and  better  particulars  of  any  matter  stated  in  any 
pleading,  notice,  or  written  proceeding  requiring  particulars,  may  in  all  cases 
be  ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as  may  be  just." 

Jleld^  affirming  an  order  of  the  Queen's  Bench  Division,  that  where  a  plaintiff 
is  ordered  to  give  particulars,  one  of  the  terms  of  the  order  may  be  that  the 
action  shall  be  dismissed  unless  the  particulars  are  delivered  within  a  certain 
time. 

Appeal  from  an  order  of  the  Divisional  Court. 

The  action  was  brought  for  services  performed  and  money  paid 
by  the  plaintiff  for  the  defendant  at  his  request,  and  on  an 
account  stated ;  there  was  also  a  claim  for  damages  for  libel.  An 
order  for  particulars  was  made  by  a  master  at  the  instance  of 
the  defendant.  No  particulars  having  been  delivered,  a  further 
order  was  made  by  the  master  directing  the  plaintiff  to  deliver 
them  in  ten  days ;  and  at  a  later  date  another  order,  that  the 
action  should  be  dismissed  with  costs  unless  the  plaintiff  de- 
livered his  particulars  within  a  week.  Particulars  were  then 
delivered,  and,  as  these  were  deemed  insufficient,  a  summons  was 
issued  by  the  defendant  that,  notwithstanding  the  so-called  par- 
ticulars, the  plaintiff  should  deliver  further  particulars ;  and  an 
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C.  A.      order  was  made  on  July  20  for  proper  particulars,  and  that  unless 
1892      they  were  delivered  in  ten  days,  certain  paragraphs  in  the  state- 
Pavey     ment  of  claim  should  be  struck  out.    A  second  set  of  particulars 
iBNTiNCK  delivered  on  July  30,  1892.    These  were  also  deemed  in- 

sufficient, as  not  disclosing  what  were  the  services  rendered  or 
the  persons  to  whom  the  alleged  libel  (which  was  contained  in  a 
letter  from  tlie  defendant  to  the  plaintiff)  was  published.  A 
summons  was  accordingly  taken  out  on  August  4  (i.)  to  strike 
out  the  statement  of  claim,  under  Order  xxv.,  r.  4,  on  the  ground 
that  the  claim  was  frivolous  and  vexatious,  and  an  abuse  of  the 
process  of  the  Court ;  (ii.)  to  dismiss  the  action  with  costs,  unless 
the  plaintiff  within  seven  days  should  deliver  proper  particulars, 
pursuant  to  previous  orders  in  that  behalf.  This  summons  was 
heard,  and  an  order  made  on  August  10  dismissing  the  action 
with  costs. 

An  appeal  to  a  judge  at  chambers  was  dismissed. 

On  appeal  to  a  Divisional  Court,  an  order  was  made  on 
October  28  dismissing  the  action  with  costs  unless  the  plaintiff 
should  deliver  his  particulars  within  fifteen  days. 

The  plaintiff  did  not  deliver  particulars  within  the  specified 
time,  but  appealed  on  notice  to  set  aside  the  order  of  the  master 
of  August  10,  and  the  order  of  the  judge  affirming  the  same,  and 
the  order  of  the  Divisional  Court. 


/.  E.  Fox,  in  support  of  the  appeal.  There  is  nothing  on  the 
face  of  the  pleadings  to  shew  that  the  action  is  frivolous  or 
vexatious,  and  consequently  there  was  no  power  under  Order  xxv., 
r.  4  (1),  to  order  the  action  to  be  dismissed.  It  is  submitted  that 
the  particulars  furnished  are  sufficient,  or  at  all  events  that  the 
plaintiff  has  furnished  such  particulars  as  he  is  able,  and  that 
there  is  no  power  in  such  case  to  dismiss  the  action. 

J,  Eldon  BankeSy  for  the  defendant.  The  particulars  delivered 
are  merely  illusory  ;  they  contain  only  a  repetition  of  the  state- 

(1)  Order  xxv.,  r.  4  :  "  The  Court  shewn  by  the  pleadings  to  be  frivolous 

or  a  judge  may  order  any  pleading  to  or  vexatious,  the  Court  or  a  judge 

be  struck  out,  on  the  ground  that  it  may  order  the  action  to  be  stayed  or 

discloses  no  reasonable  cause  of  action  dismissed,  or  judgment  to  be  entered 

or  answer,  and  in  any  such  case  or  in  accordingly,  as  may  be  just." 
case  of  the  action  or  defence  being 
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ments  in  the  claim,  and  shew  that  the  publication  of  the  alleged      C.  A. 
libel  was  only  to  the  plaintiff  himself.    Under  these  circum-  1892 
stances  there  is  a  right  to  consider  the  particulars  in  determining  Davey 
whether  the  action  is  frivolous  and  vexatious.    At  any  rate,  the  benttnck. 
order  of  the  master  and  that  of  the  Divisional  Court  can  be  sup- 
ported under  Order  xix.,  r.  7,  which  gives  authority  to  impose 
terms  in  an  order  for  further  and  better  particulars.  (1) 

J,  E.  Fox,  in  reply.  The  authority  given  by  Order  xix.,  r.  7, 
to  impose  terms  "as  to  costs  and  otherwise,"  applies  only  to 
matters  incidental  to  the  action,  and  not  to  the  dismissal  of  the 
action. 

LoED  EsHEK,  M.E.  In  this  case  an  order  was  made  by  a 
master  dismissing  the  action,  and  this  has  been  affirmed  by  a 
judge.  The  Divisional  Court,  on  appeal,  ordered  that  the  action 
should  be  dismissed  unless  the  particulars  were  delivered  within 
fifteen  days. 

The  summons  on  which  the  order  of  the  master  was  made 
states  two  grounds :  first,  that  the  action  is  frivolous  and  vexa- 
tious, and  should  on  that  ground  be  struck  out ;  and,  secondly, 
that  orders  previously  made  for  particulars  to  be  given  in  a 
certain  time  had  not  been  complied  with.  The  effective  part  of 
the  order  is  that  the  action  should  be  dismissed ;  and  it  seems  to 
me  that  if  either  of  the  matters  stated  in  the  summons  was  made 
out  the  order  of  the  master  was  justified,  and  I  have  come  to  the 
conclusion  that  under  the  circumstances  of  this  case  the  master 
not  only  had  jurisdiction  to  make  the  order,  but  that  he  rightly 
exercised  it. 

As  to  the  question  whether  an  order  dismissing  the  action  as 
frivolous  and  vexatious  is  right,  such  an  order  might  be  sup- 
ported on  either  of  two  grounds — that  is,  either  directly  under 
Order  xxv.,  r.  4,  or  under  the  inherent  jurisdiction  of  the  Court 
to  prevent  oppression.  Whether  the  case  can  be  brought  within 
Order  xxv.,  r.  4,  depends  on  whether  for  that  purpose  such 

(1)  Order  xix.,  r.  7 :  "A  further  proceeding  requiring  particulars,  may 

and  better  statement  of  the  nature  of  in  all  cases  be  ordered  upon  such 

the  claim  or  defence,  or  further  and  terms,  as  to  costs  and  otherwise,  as 

bettor  particulars  of  any  matter  stated  may  be  just." 
in  any  pleading,  notice,  or  written 
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0.  A,  particulars  as  have  been  ordered  in  this  case  can  be  considered  as 
1892  part  of  the  pleadings.  I  incline  to  that  opinion,  and  to  the  view 
Davey  that  the  rule  should  be  construed  in  its  largest  sense,  so  that 
Bentinck.  where  particulars  shew  that  the  grounds  on  which  a  party  is 
LordE^M.E  either  bringing  or  defending  an  action  are  frivolous  or  vexatious 
that  is  sufficient  to  warrant  an  order  to  dismiss  the  action  or 
strike  out  the  defence,,  as  the  case  may  be.  It  is  not  necessary 
finally  to  decide  this  point,  because  I  have  no  doubt  that  the 
Court  at  any  stage  of  the  proceedings,  if  it  appears  that  the 
action  is  frivolous  or  vexatious  or  that  the  defence  is  so,  has  by 
its  inherent  jurisdiction  power  to  stop  the  proceedings  or  to 
strike  out  the  defence.  If  so,  there  is  no  question  in  my  mind 
on  the  facts  of  this  case  that  the  action  was  oppressive.  The 
plaintiff  has  been  asked  for  particulars  of  the  services  rendered, 
and  all  he  has  done  is  to  repeat  the  statement  that  services  were 
rendered,  without  giviug  any  further  particulars  as  to  what  they 
were ;  and  as  to  the  libel  he  says  he  is  not  in  a  position  to  give 
particulars  of  the  persons  to  whom  it  was  published.  The  con- 
clusion is  irresistible  that  there  were  no  such  services  and  no 
such  publication,  and  without  these  there  is  no  cause  of  action 
and  the  action  is  frivolous  and  vexatious  and  oppressive. 

The  other  ground  on  which  the  order  may  be  supported  is 
that  Order  xix.,  rr.  6,  7,  give  to  the  Court  power  in  certain 
cases  to  order  particulars  and  to  impose  terms,  and  that  this 
includes  the  power  to  add  as  a  consequence  that  if  the  order 
is  not  complied  with  in  a  certain  time  the  action  shall  be 
dismissed. 

The  orders  appealed  against  can  be  supported  on  either  of 
these  grounds,  and  the  appeal  must  be  dismissed. 

Lopes,  L.J.  There  are  three  grounds  on  which  it  is  said  the 
orders  of  the  master,  the  judge,  and  the  Divisional  Court  can  be 
supported.  Either  as  coming  under  Order  xxv.,  r.  4,  or  under 
the  inherent  jurisdiction  of  the  Court,  or  as  authorized  by 
Order  xix.,  rr.  6,  7.  It  is  not  necessary  to  decide  whether 
Order  xxv.,  r.  4,  applies,  and  whether  within  the  meaning  of  that 
rule  particulars  are  part  of  the  pleadings,  though  I  am  inclined 
to  think  that  that  is  so ;  but  I  am  clear  that  the  order  may  be 
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supported  either  under  tlie  inherent  jurisdiction  of  the  Court  to      C.  A. 
put  an  end  to  oppressive  proceedings,  or  under  the  power  given  1892 
by  Order  xix.,  rr.  6,  7,  to  attach  a  condition  or  term  to  come  Dayet 
into  force  on  non-compliance  with  an  order  for  particulars.    In  bextinck. 
this  case  that  term  was  properly  imposed,  and  the  order  to 
dismiss  the  action  was  justified. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Fox  &  Joy. 
Solicitors  for  defendant :  Lewis  &  Lewis. 

A.  M. 


[IN  THE  COURT  OF  APPEAL.]  C.A. 

JAY  V.  JOHNSTONE.  1892 

Bee.  8 

Limitations,  Statute  of—''  Judgment  "—3  &  4  Wm.  4,  c.  27,  s.  40—3  &  4  .  

Wm.  4,  c.  42,  s.  Z—Real  Property  Limitation  Act,  1874  (37  &  38  Vict, 
c.  57),  s.  8— Order  xvii.,  r.  4. 

By  s.  8  of  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57) : 
"No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  any  sum 
of  money  secured  by  any  mortgage,  judgment  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any  legacy,  but 
within  twelve  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same  " : — 

lieldj  affirming  the  decision  of  the  Queen's  Bench  Division,  that  the  expres- 
sion "  judgment "  in  s.  8  of  the  Real  Property  Limitation  Act,  1874,  refers  to 
judgments  generally,  and  is  not  restricted  to  judgments  which  operate  as 
charges  upon  land. 

Watson  V.  Birch  (15  Sim.  523)  followed. 

Appeal  from  a  decision  of  a  Divisional  Court  (Lord  Cole- 
ridge, C.J.,  and  Wills,  J.)  (1),  holding  that  the  remedy  upon  a 
judgment  recovered  by  the  plaintiff  in  an  action  of  covenant 
was  barred  by  the  lapse  of  twelve  years.  The  personal  represen- 
tatives of  the  plaintiff  appealed. 

Witt,  Q.C.,  and  Montague  Lush,  for  the  appellants,  pursued  the 
same  line  of  argument  as  in  the  Divisional  Court.  [They  referred 
to  the  statutes  3  &  4  Wm.  4,  c.  27,  s.  40 ;  3  &  4  Wm.  4,  c.  42, 
s.  3 ;  1  &  2  Vict.  c.  110,  ss.  1,  2,  3,  5 ;  27  &  28  Vict.  c.  112,  s.  1 : 


Vol.  I.  1893. 


(1)  Ante,  p.  25. 
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C.  A.      37  &  38  Vict.  c.  57,  s.  8,  and  cited  the  following  authorities : 
1892       White  V.  Parnther  (1)  ;    Willaume  v.  Gorges  (2)  ;   O'Kelly  v. 
Jay      Bodkin  (3) ;  Hunter  v.  Nocholds  (4) ;   Sheppard  v.  Bulce  (5)  ; 
HNSTONE.  ^(^'^son  V.  Birch  (6) ;  Sutton  v.  Sutton  (7) ;  Allison  v.  Frisby  (8) ; 
Eebhlethwaite  Y,  Peever,  (9)] 

Finlay,  Q.G.,  and  fi".  T.  JJve,  for  the  respondent,  were  not 
called  upon. 

LiNDLEY,  L.J.  The  question  raised  by  this  appeal  is  a  very- 
important  one — namely,  whether  proceedings  can  be  taken  to 
enforce  a  judgment  after  twelve  years,  there  having  been  no  pay- 
ment or  acknowledgment  in  the  meantime.  Undoubtedly  some 
difficulty  has  been  occasioned  by  the  course  which  the  legislature 
has  taken  in  dealing  with  the  subject.  In  the  year  1833,  Parlia- 
ment, for  some  reason  or  other,  passed  two  separate  Acts  relating 
to  limitations,  one,  the  3  &  4  Wm.  4,  c.  27,  which  relates  to 
actions  for  the  recovery  of  land,  and  also  to  actions  for  the 
recovery  of  money  in  certain  cases ;  and  the  other,  the  3  &  4 
Wm.  4,  c.  42,  relating  to  debts  by  specialty,  and  certain  other 
debts.  Why  the  two  statutes  were  not  blended  in  one  I  cannot 
understand ;  nor  was  it  material,  because  the  period  of  limitation 
under  both  Acts  was  the  same — namely,  twenty  years.  While  that 
was  the  state  of  the  law,  the  question  arose  before  Shadwell,  Y.C., 
in  Watson  v.  Birch  (6),  as  to  which  of  the  two  Acts  governed 
judgments.  Judgments  are  specially  mentioned  in  3  &  4  Wm.  4, 
c.  27,  and  not  in  the  other  Act ;  although,  being  specialties, 
they  might  be,  and  prima  facie  would  be,  included  in  that  Act. 
But  the  Vice- Chancellor  decided  that,  upon  the  true  construc- 
tion of  the  two  statutes,  judgments  were  governed  by  3  &  4 
Wm.  4,  c.  27,  and  that  a  judgment  could  not  be  enforced  even 
as  against  the  personal  estate  of  a  judgment  debtor  after  twenty 
years.  That  decision  has  been  accepted  and  acted  upon  by 
everybody  without  question  ever  since ;  and  the  law,  as  settled 
by  that  authority  and  by  other  decisions  that  followed  it,  was 

(1)  1  Knapp,  179.  (5)  9  Sim.  567. 

(2)  1  Camp.  217.  (6)  15  Sim.  523. 

(3)  3  Ir.  Eq.  390.  (7)  22  Cli.  D.  511. 

(4)  1  Mac.  &  a.  640.  (8)  43  Ch.  D.  106. 

(9)  [1892]  1  Q.  B.  124. 
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Lindley,  L.J- 


shortly  to  this  effect — that  under  that  Act  a  judgment  was  C.A. 
barred  after  twenty  years.  It  is  true  that,  at  the  date  of  that  1892 
Act,  in  1833,  and  long  afterwards,  judgments  were  charges  on  Jay 
real  estate  and  payable  out  of  real  estate ;  and  it  is  also  true  johnstoxe. 
that  by  reason  of  a  change  in  the  law  relating  to  the  registration 
of  judgments  a  modification  was  introduced.  In  1864,  the  law 
relating  to  the  registration  of  judgments,  which  is  well  known  to 
have  been  extremely  intricate  and  troublesome,  was  simplified  by 
27  &  28  Yict.  c.  112,  and  a  judgment  ceased  per  se  to  be  a  charge 
on  land.  Instead  of  that,  the  writ  of  elegit  was  registered,  and 
then,  and  not  before,  was  there  any  charge  on  the  land  in  respect 
of  the  judgment  debt.  The  effect  of  this  was  to  render  it 
unnecessary  for  purchasers  of  land  to  search  for  judgments ;  all 
that  they  had  to  do  was  to  search  for  writs.  But  it  would  be 
straining  that  Act,  which  was  passed  for  the  sole  purpose  of 
improving  the  law  relating  to  registration,  too  much  to  construe 
it  so  as  to  effect  a  totally  different  purpose — namely,  to  alter 
the  time  within  which  a  judgment  can  be  enforced.  In  my 
opinion,  notwithstanding  the  alteration  made  in  the  registration 
of  judgments  by  the  Act  of  1864,  the  true  construction  of  the 
Act  of  3  &  4  Wm.  4,  c.  27,  is  in  no  way  altered.  There  is  no 
reported  case  in  which  the  Act  of  1864  has  been  held  to  have 
this  effect. 

We  now  come  to  the  Act  of  1874  (37  &  38  Yict.  c.  57),  the 
Act  now  in  force  relating  to  the  time  of  enforcing  judgments. 
The  key  to  that  Act  is  to  be  found,  not  in  s.  8,  but  in  the 
preamble  and  s.  9.  The  preamble  says :  "  Whereas  it  is  ex- 
pedient further  to  limit  the  times  within  which  actions  or 
suits  may  be  brought  for  the  recovery  of  land  or  rent  and  of 
charges  thereon "  ;  and  then  s.  9  provides  in  effect  that  the 
Act  should  be  read  with  3  &  4  Wm.  4,  c.  27.  That  section  is  as 
follows :  "  From  and  after  the  commencement  of  this  Act  all  the 
provisions  of  the  3  &  4  Wm.  4,  c.  27,  except  those  contained  in 
the  several  sections  thereof  next  hereinafter  mentioned,  shall 
remain  in  full  force,  and  shall  be  construed  together  with  this 
Act,  and  shall  take  effect  as  if  the  provisions  hereinbefore  con- 
tained were  substituted  in  such  Act  for  the  provisions  contained 
in  the  sections  thereof  numbered  2,  5,  16, 17,  23,  28,  and  40 
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C.  A.  respectively  (which  several  sections  from  and  after  the  commence- 

1892  ment  of  this  Act  shall  be  repealed),  and  as  if  the  term  of  six 

Jay  years  had  been  mentioned  instead  of  the  term  of  ten  years  in  the 

JohnI'tone  section  of  the  said  Act  numbered  18,  and  the  period  of  twelve 

- — •  ^  years  had  been  mentioned  in  the  said  section  18  instead  of  the 

Lmdley,  L.J. 

period  of  twenty  years."  It  was  clearly  the  purpose  of  this  Act 
to  substitute  twelve  years  for  twenty  years  in  the  sections  of  the 
previous  Act,  referred  to  in  s.  9.  The  object  was  not  to  change 
the  meaning  of  the  language  used  in  the  earlier  Act,  but  in  other 
respects  to  preserve  it.  Sect.  8,  which  more  immediately  applies 
to  the  present  case,  simply  repeats  the  language  of  s.  40  of  the 
earlier  Act.  [The  Lord  Justice  read  s.  8.  (1)  ]  There  is  not  a 
single  indication  of  any  intention  to  alter  the  meaning  of  the 
words  of  the  section  in  the  earlier  Act,  or  to  give  them  any  new 
meaning,  but  only  to  substitute  twelve  years  for  twenty  years.  It 
was  ingeniously  argued  by  the  appellants'  counsel  that  the  effect 
of  the  Act  of  1864  (27  &  28  Vict.  c.  112),  was  that  judgments 
ceased  to  be  a  charge  on  the  land,  and,  therefore,  were  untouched 
by  the  present  Keal  Property  Limitation  Act.  I  do  not  agree 
with  that  view.  It  is  true  that  judgments  have  ceased  in  one 
sense  to  be  a  charge  on  the  land  ;  but  I  think  that  Wills,  J.,  was 
right  in  his  view  of  the  Act  of  1864,  and  that  it  was  not  intended 
to  have  any  such  effect.  To  adopt  the  argument  of  the  appel- 
lants, would  be  to  produce  an  effect  not  dreamt  of  by  any  one, 
and  to  reverse  the  decisions  of  forty  years.  I  am  of  opinion 
hat  the  decision  appealed  from  was  right,  and  the  appeal  must 
be  dismissed. 

BowEN,  L.J.    I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  appellants :  H.  J.  Comyns. 

Solicitors  for  respondent :  Eardley-Eolt,  Hulbert,  &  Huhhard. 

M.  W. 

(1)  See  ante,  p.  26,  n. 
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[IN  THE  COUET  OF  APPEAL.] 


O.A. 


PERKINS  V.  BELL. 


1892 
Dec.  13,  17. 


Sale  of  Goods — Sale  hy  Sample — Acceptance — Inspection  at  place  of  Delivery — 
Right  of  Purchaser  to  reject. 

The  plaintiff  sold  barley  to  the  defendant  by  sample,  to  be  delivered  at 
T.  railway  station,  which  was  near  the  plaintiff's  farm.  On  the  same  day 
the  defendant  re-sold  the  barley  to  a  brewer.  Afterwards  the  plaintiff  dis- 
covered that  his  servants  had  by  mistake  mixed  some  inferior  barley  with 
the  barley  sold  to  the  defendant,  and  gave  the  defendant  notice  of  the  mis- 
take, offering  to  make  good  any  deficiency  of  quality.  He  duly  delivered 
the  barley  at  T.  Station,  and  while  it  was  there  the  station-master,  at  the 
defendant's  request,  took  a  bulk  sample  of  the  barley  and  sent  it  to  the  defend- 
ant. The  defendant  having  received  the  bulk  sample,  directed  the  station- 
master  to  send  on  the  barley  to  the  brewer  who  had  purchased  it;  but  he 
rejected  it  as  not  being  according  to  the  sample.  The  defendant  then  himself 
claimed  to  be  entitled  to  reject  the  barley  : — 

Held,  that  there  was  nothing  in  the  contract  or  the  circumstances  to  rebut 
the  presumption  that  the  place  of  delivery  was  to  be  the  place  of  inspection ; 
and  that  as  the  defendant  had  inspected  a  sample  at  such  place  of  delivery, 
and  ordered  the  barley  to  be  sent  on  to  the  sub-purchaser,  he  must  be  con- 
sidered to  have  accepted  the  barley,  and  could  not  afterwards  reject  it. 

Appeal  from  a  judgment  of  Lawrance,  J.,  dismissing  the 
plaintiff's  action  for  goods  sold  and  delivered. 

At  the  trial  before  Lawrance,  J.,  at  the  Leicester  Assizes,  it 
appeared  that  on  October  4, 1890,  the  plaintiff,  who  was  a  farmer, 
sold  to  the  defendant,  who  was  a  corn-dealer,  at  his  stand  in 
Leicester  Market,  by  sample,  thirty-one  quarters  of  malting 
barley  at  34s.  a  quarter,  to  be  delivered  in  sacks  at  Thedding- 
worth  Station,  which  is  a  roadside  railway  station  about  two-and- 
a-half  miles  from  the  plaintiffs  farm. 

At  the  time  of  the  sale  the  plaintiff  was  aware  that  the 
defendant  would  re-sell  the  barley,  and  probably  to  brewers  or 
maltsters ;  but  the  plaintili'  had  no  knowledge  when  or  to  whom 
such  re-sales  would  take  place,  nor  to  where  the  defendant 
would  consign  the  barley.  The  defendant  on  the  same  day 
re-sold  the  barley  by  the  same  sample  to  IMessrs.  Sharpe  k  Co., 
brewers  and  maltsters,  at  Sileby,  at  an  advance  of  2s.  per  quarter. 


On  October  7  the  plaintiff  sold  to  the  defendant  in  Market 
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0.  A.      Harborough  Market  three  more  quarters  of  barley  of  not  such 
1892      good  quality  as  the  first,  and  it  was  arranged  that  the  plaintiff 
■  Peekins    should  send  to  the  defendant  a  sample  of  this  barley,  the  price 
Bell  ^®  thereafter  agreed  upon.    This  barley  was  also  to  be 

delivered  by  the  plaintiff  in  sacks  at  Theddingworth  Station. 
Upon  the  plaintiff  arriving  home  at  his  farm  in  the  evening,  he 
found  that  his  men  whilst  winnowing  the  three  quarters  had, 
against  his  orders,  mixed  them  with  the  thirty-one  quarters,  and 
he  at  once  wrote  to  the  defendant  informing  him  of  what  had 
been  done,  and  adding  that  if  the  defendant  complained  that  it 
made  any  difference  to  him  in  the  sample,  he  (the  plaintiff) 
would  make  it  good,  but  he  hoped  that  it  would  not.  Upon 
receipt  of  this  letter,  the  defendant,  on  October  8,  wrote  to 
the  station-master  at  Theddingworth  Station  to  forward  him  a 
sample  of  the  "  about  thirty-five  quarters  of  barley,  ex  A.  K. 
Perkins."  This  the  station-master  did,  taking  the  sample  out 
of  twenty  of  the  thirty-four  quarters  which  had  then  arrived 
at  his  station.  The  residue  arrived  there  the  next  day.  It 
is  admitted  that  the  station-master  took  a  fair  sample  of 
the  barley.  Having  inspected  this  sample,  the  defendant  on 
October  9  ordered  the  station-master  to  forward  the  thirty-four 
quarters  (called  forty)  to  the  order  of  Messrs.  Sharpe  &  Sons, 
maltsters,  at  Sileby,  stating  that  the  cost  of  carriage  was  to 
be  placed  to  his  account.  On  October  10  the  barley  was 
sent  off.  On  October  16,  Messrs.  Sharpe,  by  telegraph  to 
the  defendant,  rejected  the  barley,  which  was  then  at  Sileby, 
and  he  thereupon  wrote  to  them  as  follows:  "16th  October, 
1890.  Your  telegram  to  hand.  I  can  only  say  we  had  a  bulk 
sample  from  sending  station  before  moving  on  and  considered  it 
a  fair  delivery ;  however  will  bring  you  large  bulk  sample  on 
Saturday  to  Leicester  Market,  and  oblige;  the  barley  left 
sending  station  on  the  10th  instant,  according  to  my  back 
rate.  Yours  truly,  W.  Bell,  Jun."  On  the  same  day,  before 
the  receipt  of  the  above-mentioned  letter,  Messrs.  Sharpe  wrote 
to  the  defendant  stating :  "  It  seems  strange  that  you  did  not 
take  a  bulk  sample  of  it  yourself  before  ordering  on  to  Sileby, 
and  thus  save  carriage.  We  feel  sure  if  you  had  done  so  as 
promised  you  would  not  have  sent  it,  as  it  is  quite  unfit  for 
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brewing  of  ale."    The  barley  was  subsequently  rejected  by  the  C.  A. 

defendant,  and  the  plaintiff  accordingly  brought  the  present  1892 

action.  Perkins 

The  learned  judge  gave  judgment  for  the  defendant,  being  of  -^^^^ 
opinion  that  the  defendant  had  never  accepted  the  barley,  and 
the  plaintiff  appealed  from  that  judgment. 

A.  J".  Toller,  for  the  plaintiff.  The  defendant  had  no  right  to 
reject  the  barley ;  he  had  accepted  it  and  taken  possession  of  it. 
It^  may  be  admitted  that  he  had  a  right  to  inspect  the  barley 
before  accepting  it.  But  he  had  exercised  that  right,  for  he  had 
received  a  bulk  sample  from  the  station-master  at  Thedding- 
worth,  and  was  satisfied  with  it,  and  accordingly  ordered  the 
barley  to  be  sent  on  to  Sileby.  He  could  not  have  done  any- 
thing shewing  more  clearly  his  acceptance  of  the  barley.  The 
defendant  may  be  entitled  to  bring  an  action  for  damages 
against  the  plaintiff  on  the  ground  that  the  bulk  was  inferior  to 
the  sample,  but  he  cannot  now  repudiate  the  purchase :  ParJcer 
V.  Palmer  (1) ;  Heilhutf  v.  Hickson  (2) ;  Foulton  v.  Lattimore,  (3) 

Loyd,  Q,G,,  for  the  defendant.  The  defendant  never  accepted 
the  barley.  He  had  no  opportunity  of  inspecting  the  bulk.  The 
plaintiff  knew  that  the  defendant  was  a  dealer  and  did  not  buy  the 
barley  for  his  own  use,  but  would  re-sell  it,  and  it  was  therefore 
understood  as  a  term  of  the  contract  that  the  inspection  would 
be  at  some  place  where  it  could  be  conveniently  done,  which 
would  not  be  at  the  place  of  delivery.  Theddingworth  Station 
was  named  as  the  place  of  delivery  because  it  was  near  the 
plaintiff's  farm ;  but  it  was  not  a  suitable  place  for  inspection.  It 
is  a  small  station  without  the  conveniences  for  such  a  purpose. 
The  defendant  only  took  bulk  samples  there  to  see  if  it  was 
worth  while  to  send  the  barley  on  to  the  warehouse  of  the  sub- 
purchaser, where  the  inspection  would  necessarily  be;  and  he 
exercised  no  act  of  ownership  by  ordering  it  to  be  sent  on  to 
Sileby.  He  did  not  communicate  to  the  plaintiff  what  he  had 
done,  nor  in  any  way  indicate  his  acceptance  of  the  goods.  The 
property  never  passed  to  him,  and  the  plaintiff  cannot  maintain 

(1)  4  B.  &  A.  387.  (2)  Law  Rep.  7  C.  P.  438. 

(3)  9  B.  &  C.  259. 
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O.A.  this  action:  Morton  v.  Tihhett  (1);  Page  v.  Morgan  (2);  Jenner 
1892       Y,  Smith  (3);  Grimoldhy  y.  Wells.  (4) 

*EKKiNs  Toller,  in  reply.    It  was  never  intended  that  the  inspec- 

Bell  should  be  by  the  ultimate  purchaser,  to  whom  the  barley 

might  have  been  sold  some  weeks  after  the  original  contract. 

Such  a  provision  would  require  to  be  expressed  in  words. 

Cur,  adv.  vult. 

1892.  Dec.  17.  A.  L.  Smith,  L.J.,  delivered  the  judgment  of 
"  the  Court  (Lindley,  Bowen,  and  A.  L.  Smith,  L.J  J.).  After  stating 
the  facts  as  set  forth  above,  the  Lord  J ustice  proceeded : — The 
sole  point  the  parties  raise  is  whether  upon  the  contract  between 
them,  and  the  facts  of  this  case,  the  defendant  was  in  time  in 
rejecting  the  barley  as  and  when  he  did.  My  brother  Lawrance 
held  that  he  was ;  and  hence  the  present  appeal.  It  will  be 
noticed  that  by  the  contract  the  plaintiff  was  to  deliver  the 
barley  at  Thedding worth  Station.  No  other  destination  was 
known  to  him,  and  we  cannot  doubt  that  if  this  had  been  a  sale 
of  specific  ascertained  barley,  the  property  therein  would  have 
passed  to  the  defendant  upon  its  delivery  to  .the  railway  com- 
pany at  the  station  by  the  plaintiff.  The  railway  company 
would  thereupon  have  become  the  agents  of  the  defendant  to 
receive  it  and  to  carry  it  to  any  place  or  places  the  defendant 
might  direct.  But  it  was  said  by  Mr.  Loyd  for  the  defendant 
that  inasmuch  as  this  was  a  sale  by  sample,  the  defendant  was 
entitled  to  a  fair  opportunity  of  comparing  the  bulk  with  the 
sale  sample  after  delivery,  before  the  property  in  the  barley 
passed  to  him,  and  that  the  place  for  inspection  need  not  neces- 
sarily be  the  place  at  which  delivery  is  to  be  made ;  and  in  this 
we  agree.  The  question,  however,  is  if  there  can  be  read  into 
this  contract  an  implied  term  that  the  inspection  was  to  be  had 
at  any  place  fixed  by  the  vendee  without  the  knowledge  of  the 
vendor.  This  is  not  a  case  in  which  before  a  sale  by  sample  it 
is  agreed  that  the  destination  of  the  goods  shall  be  the  vendee's 
premises  or  some  other  named  locality,  and  that  the  transit 
thereto  shall  be  performed  partly  by  the  vendor  and  partly  by 

(1)  15  Q.  B.  428.  (3)  Law  Eep.  4  C.  P.  270. 

(2)  15  Q.  B.  D.  228.  (4)  Law  Eep.  10  C.  P.  391. 
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the  vendee.    In  such  a  case  it  would  be  right  to  imply  that  the  C.A. 

place  of  destination  agreed  upon  was  the  place  for  inspection,  1892 

and  that  the  joint  transit  was  only  an  agreed  mode  of  getting  perkins 

the  goods  there  :  see  Grimoldhy  v.  Wells  (1).    This  is  a  case  in  ^^^^ 

which  at  the  time  of  sale  the  only  known  destination  was   

,        A.  L.  Smith,  L.J. 

Theddingworth  Station,  at  which  the  vendor  undertook  to  deliver 
the  barley  at  his  own  risk  and  expense.  Of  all  that  should  take 
place  afterwards  as  regards  the  barley,  the  vendor  knew  nothing. 
It  was  entirely  at  the  disposal  of  the  vendee,  who  might  send  it 
where  and  to  whom  he  pleased,  and  when  he  pleased,  and  over 
which  disposition  the  seller  could  exercise  no  control.  We  find 
no  evidence  in  this  case  to  dislodge  the  presumption  which 
prima  facie  arises,  that  the  place  of  delivery  is  the  place  for 
inspection.  To  hold  otherwise  would  be  to  expose  the  vendor  to 
unknown  risks,  impossible  of  calculation,  when  the  contract  was 
entered  into.  The  vendee  might  consign  the  barley  not  only  to 
one,  but  to  different  sub-vendees,  living  in  different  places  and 
at  different  distances  from  Theddingworth  Station,  and  until 
arrival  at  these  places  the  barley  would  be  at  the  risk  of  the 
vendor.  If  the  barley  was  rejected  by  these  sub- vendees  upon 
arrival,  the  vendor  would  have  at  his  own  risk  and  cost  to  take 
the  barley  back  from  whatever  places  it  might  happen  to  be  in, 
no  matter  how  far  they  might  be  from  Theddingworth  Station, 
or  to  arrange  for  its  sale  at  the  places  where  it  then  was.  As  to 
these  risks  the  contract  is  wholly  silent,  and  in  our  judgment  it 
is  impossible  to  read  into  it  that  the  vendor  undertook  these 
risks,  as  we  were  invited  by  Mr.  Loyd  to  do.  It  was  argued 
that  Theddingworth  Station  was  a  mere  roadside  station,  and 
that  there  was  no  opportunity  there  of  comparing  the  bulk  with 
the  sample,  and  that  consequently  the  station  was  not  the  place 
for  inspection  and  that  some  other  place  was,  and  that  this  was 
the  warehouse  of  the  maltsters  or  brewers  to  whom  the  defendant 
might  have  chanced  to  have  sent  the  barley.  The  evidence 
given  shews  that  the  bulk  could  be  inspected  in  the  sacks  in  the 
trucks  at  the  station.  The  suggestion  that  the  barley  had  to  be 
shot  before  inspection  is  untenable,  and  there  is  no  evidence  to 
support  it.  Moreover,  the  letters  of  October  IG  shew  that 
(1)  Law  Txep.  10  C.  P.  301. 
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V. 

Bell 


A.  L.  Smith,  L.J. 


C.  A.  neither  the  defendant  nor  Messrs.  Sharpe  considered  that  there 
1892  was  any  difficulty  whatever  in  taking  a  bulk  sample  at  the 
Perkins  station — the  one  saying  that  he  had  had  one  taken,  and  the  other 
saying  that  he  should  have  done  so,  as  promised.  It  seems  to 
us  that  even  if  the  plaintiff's  country  solicitors  did  take  a  wrong 
view  of  their  client's  position  under  the  contract,  as  suggested 
by  Mr.  Loyd,  this  cannot  affect  its  construction  ;  and  as  there  is 
nothing  in  the  contract  itself,  nor  any  evidence,  to  shew  that  by 
usage  of  trade  as  applied  to  such  a  contract  or  otherwise  the 
prima  facie  place  for  inspection  had  been  altered,  in  our  judg- 
ment, under  the  contract  the  place  of  delivery  named  was  the 
place  where  the  inspection  was  to  be  had,  and  consequently 
Theddingworth  Station  was  the  place  where  rejection  should 
have  taken  place  and  not  the  premises  of  the  maltsters  at  Sileby. 
"When  the  defendant  took  possession  of  the  barley  at  the  station 
and  ordered  it  to  his  sub-vendees,  the  property  in  the  barley 
passed  to  him,  and  his  right  of  rejection  was  then  gone.  For 
these  reasons  we  think  the  plaintiff  is  entitled  to  judgment. 
Lawrance,  J.,  does  not  appear  to  have  had  his  mind  sufficiently 
directed  to  the  real  nature  of  the  contract  between  the  parties. 
The  appeal  must  be  allowed  with  costs  here  and  below,  and 
judgment  entered  for  the  plaintiff. 

Appeal  allowed. 

Solicitors  for  appellant :  Crowders  &  Vizard,  for  Douglas, 
Market  Harhorough. 

Solicitors  for  respondent :  Warren,  Gardner,  &  Murton,  for 
Lamb  d:  Stringer,  Kettering, 

M.  W. 
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[IN  THE  COURT  OF  APPEAL.] 

In  EE  BINSTEAD.   Ex  pakte  DALE. 

Banhruptcy — Banhruptcy  Notice — "Final  Judgment^' — Decree  for  Dissolution 
of  Marriage — Order  for  Payment  of  Costs  hy  co-Bespondent — Banhruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  4,  suh-ss.  1  (e),  1  {g). 

In  a  suit  by  a  husband  against  his  wife  for  dissolution  of  the  marriage  on 
the  ground  of  her  adultery,  a  decree  nisi  for  dissolution  was  made,  the  decree 
containing  an  order  for  the  payment  of  the  petitioner's  costs  by  the  co-respond- 
ent. The  decree  was  afterwards  made  absolute;  the  costs  were  taxed  at 
204Z.,  and  an  order  was  made  that  the  co-respondent  should  pay  the  amount 
within  a  specified  time.    He  failed  to  comply  with  the  order : — 

Held,  that  there  had  not,  within  the  meaning  of  s.  4,  sub-s.  1  {g),  of  the 
Bankruptcy  Act,  1883,  been  a  "  final  judgment "  for  the  amount,  and  that  the 
petitioner  could  not  issue  a  bankruptcy  notice  against  the  co-respondent  in 
respect  of  it. 

Appeal  by  E.  J.  Dale  against  an  order  of  the  registrar 
dismissing  a  bankruptcy  petition  which  the  appeUant  had 
presented  against  A.  M.  Binstead. 

Binstead  was  co-respondent  to  a  suit  for  a  divorce  which  Dale 
instituted  against  his  wife,  on  the  ground  of  her  alleged  adultery. 
At  the  trial,  on  April  26,  1888,  the  jury  found  that  the  wife  had 
committed  adultery  with  the  co-respondent.  A  decree  nisi  was 
pronounced,  by  which  the  judge  decreed  that  the  marriage 
should  be  dissolved,  by  reason  that  since  the  celebration  thereof 
the  wife  had  been  guilty  of  adultery  with  Binstead,  unless 
sufficient  cause  should  be  shewn  to  the  Court  why  the  decree 
should  not  be  made  absolute  within  six  months  from  the  making 
thereof;  and  the  judge  condemned  the  co-respondent  in  the 
costs  incurred  and  to  be  incurred  on  behalf  of  the  petitioner 
in  the  cause.  On  November  13,  1888,  the  decree  was  made 
absolute,  no  cause  having  been  shewn,  and  the  marriage  was 
declared  to  be  dissolved.  The  costs  were  afterwards  taxed  at 
204Z.  19s.  M.,  and  an  order  was  made  that  they  should  be  paid 
by  i^instead  within  a  specified  time.  He  did  not  pay  them 
within  that  time,  and  on  July  20, 1892,  Dale  issued  a  bankruptcy 
notice  against  him  in  respect  of  the  amount,  treating  the  decree 
absolute  of  the  Divorce  Court  as  a  final  judgment.  Binstead 


C.  A. 

1892 

Oct.  28 ; 
Dec.  3. 
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C.  A.  did  not  comply  with  the  notice  within  the  time  limited  for 

1892  the  purpose,  and  the  bankruptcy  petition  was  founded  upon 

In  EE  the  non-compliance,  which  was  alleged  to  be  an  act  of  bank- 

BiN STEAD,  j^p^^jy^  rj\-j^Q  registrar  dismissed  the  petition,  on  the  ground  that 

Ex  PARTE  i.      •/  o 

Dale.  there  had  not  been  any  act  of  bankruptcy,  the  order  not  beiug 
a  "  final  judgment "  in  an  action.    Dale  appealed. 


Herbert  Beed,  Q.C.,  and  J.  Eldon  BanJces,  for  the  appellant. 
The  order  for  the  payment  of  the  costs,  at  any  rate  when  taken 
in  conjunction  with  the  order  for  payment  of  the  taxed  amount, 
is  a  "  final  judgment "  for  that  amount  within  the  meaning  of 
sub-s.  1  (^)  (1)  of  s.  4  of  the  Bankruptcy  Act,  1883.  Therefore 
the  bankruptcy  notice  was  properly  issued,  and  the  failure  to 
comply  with  it  constituted  an  act  of  bankruptcy.  A  receiving 
order  ought  to  have  been  made :  Ex  jparte  Moore  (2) ;  In  re 
Bidden  (3) 

[Lopes,  L. J.,  referred  to  Salaman  v.  Warner.  (4) 

Kay,  L.J.,  referred  to  In  re  Alexander.  (5)] 

It  is  not  necessary  that  there  should  have  been  a  judgment 
in  an  "  action,"  strictly  so  called.  The  definition  of  "  action  " 
in  s.  100  of  the  Judicature  Act,  1873 — "  a  civil  proceeding  com- 
menced by  writ,  or  in  such  other  manner  as  may  be  prescribed 


(1)  By  s.  4  "  (1.)  A  debtor  commits 
an  act  of  bankruptcy  in  eacb  of  the 
following  cases  (inter  alia)  : — 

"(e)  If  execution  issued  against 
bim  bas  been  levied  by  seizure  and 
sale  of  bis  goods  under  process  in  an 
action  in  any  Court,  or  in  any  civil 
proceeding  in  tbe  High  Court." 

"  {g)  If  a  creditor  bas  obtained  a 
final  judgment  against  bim  for  any 
amount,  and  execution  tbereon  not 
baving  been  stayed,  bas  served  on 
bim  in  England,  or,  by  leave  of  tbe 
Court,  elsewbere,  a  bankruptcy  notice 
under  tbis  Act,  requiring  bim  to  pay 
tbe  judgment  debt  in  accordance  with 
tbe  terms  of  tbe  judgment,  or  to 
secure  or  compound  for  it  to  tbe 
satisfaction  of  tbe  creditor  or  tbe 


Court,  and  be  does  not,  witbin  seven 
days  after  service  of  tbe  notice,  in 
case  tbe  service  is  effected  in  England, 
and  in  case  tbe  service  is  effected  else- 
wbere, tben  witbin  tbe  time  limited 
in  tbat  bebalf  by  tbe  order  giving 
leave  to  effect  tbe  service,  eitber 
comply  with  tbe  requirements  of  tbe 
notice,  or  satisfy  tbe  Court  tbat  be 
bas  a  counter-claim,  set-off,  or  cross- 
demand  wbicb  equals  or  exceeds  tbe 
amount  of  tbe  judgment  debt,  and 
wbicb  be  could  not  set  up  in  tbe 
action  in  wbicb  tbe  judgment  was 
obtained." 

(2)  14  Q.  B.  D.  627. 

(3)  20  Q.  B.  D.  512. 

(4)  [1891]  1  Q.  B.  734. 

(5)  [1892]  1  Q.  B.  216. 


IQ.  B. 
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by  Eules  of  Court " — includes  a  proceeding  in  the  Divorce  C.  A. 
Division  for  dissolution  of  marriage,  and  by  s.  100  "judgment  "  1892 


[Lord  Esher,  M.E.    Could  a  counter-claim  be  set  up  "  in  ^^stea 

Ex  PARI 

the  action  in  which  the  judgment  was  obtained  "  ?  Is  there  Dale. 
such  a  thing  as  a  counter-claim  in  the  Divorce  Division  ?] 

E.  Clayton^  for  Binstead.  In  In  re  Biddell  (1),  Lord 
Esher,  M.K.,  said  (at  p.  516)  that  "  a  final  judgment "  in 
sub-s.  1  {g)f  "  means  a  judgment  obtained  in  an  action  by  which 
the  question  whether  there  was  a  pre-existing  right  of  the 
plaintiff  against  the  defendant  is  finally  determined  in  favour 
either  of  the  plaintiff  or  the  defendant."  In  the  present  case 
there  was  no  "  pre-existing  right "  of  the  petitioner  against  the 
co-respondent,  and  the  proceeding  was  not  an  "action."  It 
may  be  admitted  that  the  order  for  the  payment  of  the  costs 
was  "  final,"  but  it  was  not  a  "judgment "  :  Ex  farte  Chinery.  (2) 
The  right  to  enforce  an  order  by  execution  does  not  make 
the  order  a  "judgment."  Sect.  4,  which  establishes  "acts  of 
bankruptcy,"  is  a  quasi  penal  one,  and  it  must  be  construed 
strictly.  In  sub-s.  1  (e)  of  s.  4,  a  "  civil  proceeding  "  is  spoken 
of  in  contradistinction  from  an  "action."  There  are  no  corre- 
sponding words  in  sub-s.  1  (g),  and  this  tends  to  shew  that  in 
that  sub-section  the  word  "  action  "  must  be  very  strictly  con- 
strued. The  definitions  given  in  s.  100  of  the  Judicature  Act, 
1873,  apply  to  the  construction  of  that  Act,  not  to  the  con- 
struction of  the  Bankruptcy  Act.  A  proceeding  in  the  Divorce 
Court  is  commenced  under  the  Kules  of  that  Court ;  not  under 
the  Eules  of  Court  made  under  the  Judicature  Act.  For  the 
purposes  of  the  Judicature  Act  garnishee  proceedings  would 
come  within  the  definition  of  an  "  action  "  in  that  Act ;  and  yet 
in  Ex  parte  Chinery  (2)  it  was  held  that  garnishee  proceedings 
were  not  an  "  action  "  for  the  purposes  of  the  Bankruptcy  Act. 
A  proceeding  for  a  divorce  is  a  statutory  proceeding,  just  as  a 
garnishee  order  is.  The  strictness  with  which  sub-s.  1  {g) 
has  always  been  construed  is  further  illustrated  by  Ex  parte 
Schmitz  (3)  ;  Ex  parte  Whinney  (4)  ;  In  re  RiddeU  (1) ;  Li  re 


includes  "  decree.' 


In  EE 

BlXSTEAD. 


(1)  20  Q.  B.  D.  512. 

(2)  12  Q.  B.  D.  342. 


I  (3)  12  Q.  B.  D.  509. 
(4)  13  Q.  B.  D.  476. 
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0.  A.      Henderson  (1) ;  In  re  Crump.  (2)    In  Ex  parte  Moore  (3),  the 
1892       order  for  payment  of  costs  formed  part  of  a  "  final  judgment  " 
Ijjkjj     in  an  action  in  the  Chancery  Division.    The  procedure  of  the 
BiNSTEAD.   Qourt  of  Chancery  was  altered  by  the  Judicature  Eules,  whereas 
^Dale.^^   that  of  the  Divorce  Court  was  not. 

J,  Eldon  BanJces,  in  reply.  The  definition  of  action  given  in 
s.  100  of  the  Judicature  Act  is  not  a  conclusive  test  whether  a 
proceeding  is  an  action  within  sub-s.  1  (g)  of  s.  4  of  the  Bank- 
ruptcy Act.  An  action  in  a  county  court  would  be  within 
sub-s.  1  (g),  though  it  would  not  come  within  the  definition 
given  in  s.  100  of  the  Judicature  Act.  Any  order  which  can 
properly  be  called  a  "final  judgment"  is  sufficient  for  the 
purposes  of  sub-s.  1  (g).  In  sub-s.  1  (e)  of  S'.  4,  the  words  "  civil 
proceeding  "  are  used  as  opposed  to  "  criminal  proceeding,"  not 
to  "  action."  There  is  nothiug  in  sub-s.  1  (g)  to  shew  that  the 
"final  judgment"  which  is  required  to  found  a  bankruptcy 
notice  must  be  a  judgment  in  an  "action"  as  defined  in  the 
Judicature  Act. 

Cur,  adv,  vult 

Dec.  3.  LoBD  EsHER,  M.E.  By  the  decree  nisi  made  in  a  suit 
in  the  Divorce  Court,  instituted  by  the  appellant  Dale  against 
his  wife  for  the  dissolution  of  the  marriage,  on  the  ground  of  her 
adultery  with  the  co-respondent  Binstead,  it  was  decreed  that 
the  marriage  should  be  dissolved,  unless  cause  should  be  shewn 
within  six  months  why  the  decree  should  not  be  made  absolute, 
and  the  judge  condemned  the  co-respondent  in  the  costs  of  the 
petitioner  in  the  cause.  The  decree  was  afterwards  made 
absolute,  and  the  petitioner's  costs  were  taxed  at  204Z.  19s.  Sd. 
The  petitioner  served  a  bankruptcy  notice  on  the  co-respondent, 
treating  the  order  for  payment  of  the  costs  as  a  final  judg- 
ment against  him  within  the  meaning  of  the  Bankruptcy  Act. 
The  costs  were  not  paid,  and  the  petitioner  presented  a  bank- 
ruptcy petition  against  the  co-respondent,  alleging  the  failure 
to  comply  with  the  bankruptcy  notice  as  an  act  of  bankruptcy. 
The  registrar  was  of  opinion  that  the  order  for  payment  of 

(1)  20  Q.  B.  D.  509. .  (2)  8  Morrell,  174. 

(3)  14Q.  B.  D.  627. 


1  Q.  B. 
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the  costs  was  not  a  "  final  judgment "  within  the  meaning  of  C.  A. 
sub-s.  1  {g)  of  s.  4  of  the  Bankruptcy  Act,  1883,  and  that,  there-  1892 


fore,  the  bankruptcy  notice  was  invalid,  and  no  act  of  bankruptcy 

had  been  committed,  and  he  accordingly  dismissed  the  bank-  ^^^stead. 

ruptcy  petition.    From  this  dismissal  the  petitioner  has  appealed.  Dale. 

We  have,  therefore,  to  construe  s.  4,  sub-s.  1  {g),  of  the  Bank-  LordE^M.R 
ruptcy  Act,  1883,  a  section  under  which  (if  it  applies)  a  man 
may  be  compelled  to  commit  an  act  of  bankruptcy  in  respect  of 
which  he  may  be  made  a  bankrupt,  and  thereby  not  only  will  he 
be  forced  to  pay  the  particular  debt  in  respect  of  which  the 
bankruptcy  notice  was  issued,  but  all  his  other  creditors  will  be 
brought  into  the  bankruptcy.  The  bankruptcy  is  not  merely  an 
execution  of  the  order  or  decree  on  which  it  is  based,  but  it  has  a 
great  effect  on  the  debtor's  other  creditors,  compelling  them,  as 
a  general  rule,  to  accept  payment,  not  of  the  whole  of  their  debts, 
but  of  a  part  only.  Therefore,  sub-s.  1  {g)  of  s.  4  operates  not 
only  against  the  debtor  himself,  but  also  against  other  persons. 

The  question  for  us  to  determine  is,  whether  an  order  for  the 
payment  of  costs,  forming  part  of  a  decree  of  the  Divorce  Court, 
is  a  "  final  judgment "  within  sub-s.  1  {g).  It  has  been  held  by 
this  Court  that  that  sub-section  must  be  strictly  construed.  In 
Ex  parte  Chinenj  (1),  Cotton,  L.  J.,  said  (at  p.  345) :  "  Now,  in 
legal  language,  and  in  Acts  of  Parliament,  as  well  as  with  regard 
to  the  rights  of  the  parties,  there  is  a  well-known  distinction 
between  a  'judgment'  and  an  *  order.*  No  doubt  the  Orders 
under  the  Judicature  Act  provide  that  every  order  may  be 
enforced  in  the  same  manner  as  a  judgment,  but  still  judgments 
and  orders  are  kept  entirely  distinct.  It  is  not  said  that  the 
word  *  judgment '  shall  in  other  Acts  of  Parliament  include  an 
'  order.'  I  think  we  ought  to  give  to  the  words  *  final  judgment ' 
in  this  sub-section  their  strict  and  proper  meaning,  i.e.,  a  judg- 
ment obtained  in  an  action  by  which  a  previously  existing 
liability  of  the  defendant  to  the  plaintiff  is  ascertained  or  estab- 
lished .  .  .  ."  That  shews  that  the  words  "  final  judgment " 
ought  to  be  construed  strictly.  If  we  so  construe  them,  can  they 
apply  to  an  order  for  the  payment  of  costs  made  by  the  Divorce 
Court  in  the  decree  in  a  divorce  suit  ?  The  words  of  the  sub- 
(1)  12  Q.  B.  D.  312. 
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C.  A.      section  are :  "  If  a  creditor  has  obtained  a  final  judgment  against 
1892      him  for  any  amount,  and,  execution  thereon  not  having  been 
l^^^      stayed  " — "  execution,"  it  does  not  say  enforcement — "  has  served 
BiNSTEAD.        j^-j^  ....  a  bankruptcy  notice  under  this  Act,  requiring 
Dale.      him  to  pay  the  judgment  debt  in  accordance  with  the  terms  of 
LordEsher.  M.R.  the  judgment,  or  to  secure  or  compound  for  it  to  the  satisfaction 
of  the  creditor  or  the  Court,  and  he  does  not  ....  either  com- 
ply with  the  requirerdents  of  the  notice,  or  satisfy  the  Court  that 
he  has  a  counter-claim,  set-off,  or  cross-demand  which  equals  or 
exceeds  the  amount  of  the  judgment  debt,  and  which  he  could 
not  set  up  in  the  action  in  which  the  judgment  was  obtained." 
That  seems  to  shew  that,  if  you  construe  the  words  "final  judg- 
ment "  strictly,  they  must  mean  a  judgment  in  an  action  in 
which  the  defendant  might  have  a  counter-claim,  or  set-off,  or 
cross-demand  which  could  be  set  up  in  the  action  in  which  the 
judgment  was  obtained.    Is  it  possible  to  say  that  a  suit  in  the 
Divorce  Court  is  a  proceeding  in  which  a  party  could  (if  the 
facts  raised  it)  have  a  counter-claim,  set-off,  or  cross-demand  ? 
It  is  impossible  to  say  so,  and  that  goes  far  to  shew  that  an 
order  of  the  Divorce  Court  is  not  a  "final  judgment"  within 
sub-s.  1  (g). 

This  view  is  confirmed  by  the  Form  No.  6  of  a  Bankruptcy 
Notice  given  in  the  Appendix  to  the  Bankruptcy  Eules,  1886. 
The  whole  of  this  legislation,  as  it  seems  to  me,  if  it  is  construed 
strictly,  or,  I  might  even  say,  naturally,  is  obviously  not  appli- 
cable to  an  order  for  costs  made  by  the  Divorce  Court. 

It  was  urged  that  sub-s.  1  (e)  of  s.  4  shews  that  such  an  order 
cannot  be  within  sub-s.  1  (^).  I  am  not  sure  whether  you  can 
strengthen  sub-s.  1  (g)  by  means  of  sub-s.  1  (e).  I  am  inclined  to 
think  that  an  order  of  the  Divorce  Court  is  not  one  on  which 
execution  could  issue,  but  that  the  Divorce  Court  must  enforce 
its  order  by  its  own  procedure.  It  is,  however,  unnecessary  to 
decide  that  point.  Taking  sub-s.  1  (g)  alone,  I  think  that  the 
decision  of  the  Kegistrar  was  right,  and  that  this  appeal  must  be 
dismissed. 

Lopes,  L.J.  I  am  clearly  of  opinion  that  the  decree  of  the 
Divorce  Court  was  not  a  "final  judgment"  within  the  meaniug 
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of  siib-s.  1  {g).    I  cannot  express  my  view  in  more  appropriate  C.  A. 

words  than  those  which  were  used  by  Cotton,  L.J.,  in  Ex  jparte  1892 

Chinery  (1),  and  which  have  been  already  quoted  by  the  Master  re 

of  the  Eolls.    The  Lord  Justice  went  on  to  say  (at  p.  345)  :  ^instead. 

Ex  PARTE 

"  Undoubtedly  a  garnishee  order  absolute  is  a  final  order  in  the  dale. 
proceeding  in  which  it  is  obtained  ;  but  is  it  a  final  judgment  in  lopIJTl.j. 
the  sense  which  I  have  mentioned  ?    I  think  there  is  a  good 
deal  to  be  found  in  this  sub-section  which  is  against  that  view.  It 
speaks  of  a  *  final  judgment '  obtained  by  a  creditor  against  his 
debtor.    To  my  mind  this  points  to  a  liability  of  the  debtor  to 
the  creditor  being  established  in  an  action,  and  not  to  a  pro- 
ceeding of  this  kind,  which  is  not  an  action,  but  a  statutory 
proceeding,  for  the  purpose,  not  of  establishing  any  liability  of 
the  garnishee  to  the  person  who  obtains  the  order,  but  of  attach- 
ing a  debt  due  by  the  garnishee  to  the  debtor  whose  liability 
to  the  judgment  creditor  had  been  established  by  the  judg- 
ment in  the  action.    The  latter  part  of  the  sub-section,  I  think, 
confirms  this  view,  and  indeed  everything  in  it,  in  my  opinion, 
tends  to  shew  that  the  words  *  final  judgment '  are  used  in  their 
strict  technical  sense.    And  when  the  legislature  enacts  that 
a  particular  act  or  default  shall  be  an  act  of  bankruptcy,  I  think 
we  ought  not  to  give  to  their  words  any  but  their  strictly  proper 
meaning,  unless  we  are  clearly  satisfied  that  it  was  the  intention 
of  the  legislature  to  use  the  words  in  a  larger  sense."  Bowen, 
L.J.,  and  Fry,  L.J.,  gave  judgment  to  the  same  effect,  and 
these  judgments  go  far  to  shew  that  this  decree  of  the  Divorce 
Court  is  not  a  "  final  judgment "  within  sub-s.  1  {g).    I  think 
also  that  sub-s.  1  (e)  is  most  important.    It  contains  the  words 
"  process  in  an  action  in  any  Court,  or  in  any  civil  proceeding 
in  the  High  Court."    These  are  large  and  comprehensive  words, 
and  they  lead  me  to  think  that  the  narrower  words  used  in 
sub-s.  1  {g)  were  advisedly  used  by  the  legislature.    It  is  unneces- 
sary to  decide  whether  sub-s.  1  {e)  might  have  been  used  in  this 
case  for  the  purpose  of  obtaining  an  act  of  bankruptcy.    I  am 
inclined  to  think  that  it  might,  but  I  do  desire  not  to  express 
any  concluded  opinion  on  the  point.    I  am  satisfied  that  this 
decree  is  not  a  "  final  judgment  "  within  sub-s.  1  {g). 

(1)  12  Q.  B.  D.  312. 
Vol.  1.  I8i»3.  Q  2 
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0.  A.  Kay,  L.J.,  read  the  following  judgment.  The  appellant 
1892  seeks  to  make  Binstead  a  bankrupt.  The  alleged  act  of  bank- 
ruptcy  is  the  non-compliance  within  the  prescribed  time  with 
Binstead.  ^-^e  requirements  of  a  bankruptcy  notice  under  s.  4,  sub-s.  1  (g), 
of  the  Bankruptcy  Act,  1883.  [The  Lord  Justice  read  sub-s.  1  (g), 
and  continued: — ]  It  has  been  decided  that  this  sub-section 
does  not  mean  that  the  person  serving  the  notice  must  have  been  a 
creditor  before  the  judgment.  Obviously,  such  a  construction 
would  exclude  judgments  in  actions  of  tort.  It  includes  all  cases 
in  which  the  applicant  becomes  a  creditor  by  the  judgment. 
The  meaning  is  that  he  must  be  a  judgment  creditor  when  he 
gives  the  notice :  Ex  parte  Moore.  (1)  It  is  also  settled  that  a 
judgment  against  a  defendant  for  costs  may  be  final,  though 
other  parts  of  the  judgment  direct  accounts  or  inquiries  the 
result  of  which  may  be  to  find  money  due  to  him :  Ex  parte 
Moore  (2)  ;  In  re  Alexander.  (3) 

In  the  present  case,  if  the  decree  had  been  a  judgment  in  an 
action  in  the  Chancery  Division  or  in  the  Queen's  Bench 
Division,  it  cannot  be  denied  that  it  would  be  a  good  foundation 
for  a  bankruptcy  notice.  But  it  is  a  decree  against  a  co-respondent 
in  a  proceeding  for  divorce  ordering  him  to  pay  costs.  This 
order  was  contained  in  the  decree  nisi,  which  has  since  been 
made  absolute.  The  costs  have  been  taxed,  and  an  order  to  pay 
them  within  a  time  fixed  has  since  been  made,  like  the  four  day 
order  which  is  familiar  in  Chancery  practice. 

The  real  objection  is,  that  this  is  not  a  judgment  in  an  action, 
to  which  alone,  it  is  said,  s.  4,  sub-s.  1  {g),  refers.  Now,  first  of 
all,  the  word  "  action  "  only  occurs  in  the  latter  part  of  the  sub- 
section, which  provides  that  the  debtor  may  shew  that  he  has  not 
committed  an  act  of  bankruptcy  by  not  complying  with  the 
notice,  when  he  can  satisfy  the  Court  that  the  debt  may  be 
expunged  by  "a  counter-claim,  set-off,  or  cross-demand,"  of 
equal  or  greater  amount,  "  which  he  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained."  That  includes  the 
case  of  an  action  in  which  for  any  reason,  a  counter-claim  could 
not  be  made,  as,  for  example,  where  the  provisions  as  to  counter- 

(1)  U  Q.  B.  D.  627,  634.  (2)  14  Q.  B.  D.  627. 

(3)  [1892]  1  Q.  B.  216. 
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claim  do  not  apply  to  the  particular  Court  in  which  the  judgment  C.  A. 
was  obtained.  If  there  is  no  such  proceeding  in  the  Divorce  1892 
Court,  that  circumstance  does  not  seem  to  me  to  prevent  the  i^ee 

sub-section  from  applying.    The  objection  appears  to  jne  to  be  Binstead. 

,        J;,  1      '   •  r.        T  T  .Ex  PABTE 

highly  technical.  The  final  decision  of  a  divorce  .'proceeding  is  dale. 
termed  a  "  decree."  The  proceeding  itself  is  usually  styled  a  k^j.j 
"cause"  or  *'suit."  It  is  commenced,  not  by  writ,  but  by  a 
petition  and  citation  which  are  served  together  upon  the  respon- 
dent. But  a  co-respondent  may  be  decreed  to  pay  damages  as 
well  as  costs,  and,  if  the  decree  orders  him  to  pay  both,  or  either, 
he  is  to  all  intents  and  purposes  in  the  same  position  as  a  judg- 
ment debtor  in  an  action  in  the  Chancery  or  Queen's  Bench 
Division,  and  the  same  remedies  by  fi.  fa.  and  elegit,  or  a  receiver, 
may  be  had  in  order  to  render  the  decree  effectual.  Before  the 
Divorce  Act  of  1857,  the  course  of  proceedings  for  an  injured 
husband  was,  to  bring  an  action  at  common  law  for  criminal 
conversation  against  the  alleged  adulterer,  and,  if  that  action 
succeeded,  to  apply  for  an  Act  of  Parliament  to  dissolve  the 
marriage.  This  costly  proceeding  was  superseded  by  that  statute, 
which  established  a  new  Court  in  which  husband  and  wife  might 
by  petition  apply  for  dissolution  of  the  marriage  (s.  27) ;  and,  if 
the  husband  applies,  he  may  join  the  alleged  adulterer  as  co- 
respondent (s.  28) ;  and  may  claim  damages  against  him,  either 
by  that  or  by  a  separate  petition  (s.  33) ;  and  the  Court  may 
(s.  34)  order  the  co-respondent  to  pay  all  or  any  part  of  the  costs 
of  the  proceedings.  By  s.  31,  the  dissolution  of  the  marriage  is 
to  be  by  the  "  decree  "  of  the  Court.  In  ss.  33  and  34,  relating 
to  the  damages  and  costs  which  the  co-respondent  may  be 
ordered  to  pay,  the  word  "decree"  is  not  used.  But  s.  33 
provides,  that  all  the  enactments  contained  in  the  Act  with 
reference  to  the  hearing  and  decision  of  petitions,  shall  apply  to 
the  hearing  of  a  petition  for  damages,  and  by  s.  34  the  order  for 
costs  may  be  made  when  the  alleged  adulterer  is  a  co-respondent 
to  a  petition  for  dissolution.  In  practice,  I  presume,  the  order 
usually  is  made,  as  it  was  here,  as  part  of  the  decree. 

Now,  it  seems  to  me  that  no  difference  can  for  this  purpose  be 
made  between  a  decree  giving  damages  and  costs  against  a  co- 
respondent, and  a  decree  giving  costs  only. 
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Dale. 
Kay,  L.J. 


If  the  later  Act,  the  Bankruptcy  Act  of  1883,  has  excepted 
such  a  person  from  its  description  of  a  judgment  debtor  who 
commits  an  act  of  bankruptcy  by  failing  to  comply  with  a  bank- 
ruptcy notice,  there  does  not  appear  to  be  any  sufficient  reason 
for  such  an  exception. 

But,  pursuing  the  investigation,  the  Judicature  Act  of  1873 
united  the  Court  of  Chancery,  the  Courts  of  Common  Law, 
of  Probate,  Admiralty,  the  Divorce  Court,  and  the  London  Court 
of  Bankruptcy,  into  one  Supreme  Court  of  Judicature  in  England 
(s.  3),  and,  by  ss.  4  and  5,  made  them  the  High  Court,  and  by 
s.  16  vested  in  that  High  Court  the  jurisdiction  of  each  and 
every  of  them,  and  also  of  the  Courts  created  by  Commissioners 
of  Assize.  Sect.  100  provides  that,  in  the  construction  of  that 
statute,  "  cause  "  "  shall  include  any  action,  suit,  or  other  origi- 
nal proceeding  between  a  plaintiff  and  a  defendant,  and  any 
criminal  proceeding  by  the  Crown "  ;  "  suit "  shall  include 
"  action  "  ;  "  action  "  "  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  prescribed  by  Eules 
of  Court,  and  shall  not  include  a  criminal  proceeding  by  the 
Crown";  and  judgment"  shall  include  decree.  Therefore,  a 
"suit  or  cause"  includes  an  "action,"  and  a  "judgment" 
includes  a  "  decree." 

The  Bankruptcy  Act  of  1883  was  passed  ten  years  later,  and, 
when  it  speaks  of  a  "judgment  creditor,"  why  should  not  the 
word  "judgment "  include  a  " decree  " ? 

In  the  Court  of  Chancery  proceedings  were  formerly  called 
suits,  and  the  decision  of  a  suit  was  by  decree.  The  suit  was 
commenced  by  bill,  and  the  appearance  of  the  defendants  was 
obtained  by  writ  of  subpoena,  or,  in  certain  cases,  by  service  of  a 
copy  of  the  bill.  By  Order  i.  of  the  Eules  of  Court  suits  in 
Chancery  are  to  be  called  actions,  and  by  Order  ii.  are  to  be 
commenced  by  writ,  and  by  Order  xl.  the  judgment  of  the 
Court  is  to  be  obtained  by  motion  for  judgment.  Order  Lxviii. 
provides  that  nothing  in  the  rules  shall,  save  as  expressly  pro- 
vided, affect  the  procedure  or  practice  in  proceedings  for  divorce. 
Accordingly,  the  Divorce  Court  is  governed  by  its  own  rules  in 
these  respects,  and  its  causes  or  suits  are  not  called  actions,  and 
its  decisions  are  not  called  judgments,  but  decrees.    This,  and, 
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as  I  think,  this  only,  creates  the  difficulty.  In  strict  language,  a 
decree  of  the  Divorce  Court  is  not  called  a  ''judgment,"  nor  is  a 
suit  for  divorce  called  an  "  action."  Sect.  4  of  the  Bankruptcy 
Act,  1883,  contains  eight  sub-sections,  every  one  of  which  applies 
to  this  debtor,  unless  sub-s.  1  (g)  is  an  exception.  Sub-s.  1  (e) 
provides  that  "  execution  levied  by  seizure  and  sale  "  of  a  debtor's 
U  goods  "  under  process  in  an  action  in  any  Court,  or  in  any  civil 
proceeding  in  the  High  Court,"  shall  be  an  act  of  bankruptcy.. 
Therefore,  if  there  had  been  such  an  execution  by  seizure  and 
sale  under  this  decree,  as,  I  understand,  according  to  the  ordi- 
nary practice  in  the  Divorce  Court,  there  might  be,  if  the  co- 
respondent had  goods  which  could  be  seized,  he  might  be  made 
a  bankrupt.  But  in  sub-s.  1  (e)  there  are  the  words,  "  in  any 
civil  proceeding  in  the  High  Court,"  which,  it  is  said,  would 
include  this  decree  in  the  Divorce  Court.  However,  I  cannot 
see  any  reason  for  ascribing  to  the  legislature  an  intention  to 
allow  the  debtor  to  be  made  bankrupt  under  sub-s.  1  (e)  and  not 
under  sub-s.  1  (g). 

Cotton,  L.J.,  in  Ex  parte  Chinery  (1),  and  again  in  Ex  parte 
Moore  (2),  said  that,  as  under  sub-s.  1  {g)  there  is  a  new  act  of 
bankruptcy,  created  for  the  first  time  by  the  Act  of  1883,  "  we 
ought  to  give  the  words  their  strict  meaning."  This  language 
was  adopted  by  the  Master  of  the  Kolls  in  In  re  Biddell.  (3) 

Following  that  rule  of  construction,  I  most  reluctantly  come 
to  the  conclusion  that  judgment  in  an  action  "  does  not  strictly 
describe  or  include  a  decree  in  a  suit  for  divorce.  Therefore,  the 
■decision  in  the  Court  below  was  right,  and  the  appeal  must  be 
dismissed  with  costs. 


In  be 

BmSTEAD. 
Ex  PARTE 

Dale. 
Kay,  L.J. 


Appeal  dismissed. 


Solicitors  :  /.  G.  Dalzell ;  Ward,  Perks,  &  McKay. 


(1)  12  Q.  B.  D.  342. 


(2)  14  Q.  B.  D.  6:^7. 


(3)  20  Q.  B.  D.  512. 
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[IN  THE  COURT  OF  APPEAL.] 

LONDON  COUNTY  COUNCIL,  Appellants;  ASSESSMENT  COMMITTEE 
OF  WOOLWICH  UNION,  Respondents. 

LONDON  COUNTY  COUNCIL,  Appellants  ;  ASSESSMENT  COMMITTEE 
OF  ST.  GrEORGE'S  UNION,  Respondents. 

Poor  Bate—Rateahle  Value  —  Beneficial  Occupation — Hypothetical  Tenant — 
Sewage  Works — Pumping  Station— Metropolis  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  ss.  135, 150 — Metropolis  Management  Amendment  Acty 
1858  (21  &  22  Vict.  c.  104),  ss.  1,  3,  2^— Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41)  s.  40,  suh-ss.  8,  9 ;  s.  65. 

The  Metropolitan  Board  of  Works,  under  their  statutory  powers,  erected  on 
land  which  they  acquired  for  the  purpose  sewage  deodorizing  works  and  a 
pumping-station,  as  part  of  the  main  drainage  system  of  the  metropolis.  By 
the  Local  Government  Act,  1888,  s.  40,  sub-s.  8,  the  powers,  liabilities  and 
property  of  the  board  were  transferred  to  the  London  County  Council.  The 
sewage  works  and  the  pumping-station  were  rated  to  the  poor-rate  of  the 
parishes  in  which  they  were  respectively  situated.  Upon  appeals  against  the 
rate,  special  cases  were  stated  by  quarter  sessions  for  the  opinion  of  the  Court. 
The  case  relating  to  the  sewage  works  stated  that  the  county  council  did  not 
derive  any  pecuniary  profit  from  the  premises,  and  that  the  works  were  main- 
tained by  them  under  statutory  provisions ;  that  the  county  council  were  the 
only  possible  tenants  of  the  premises  so  long  as  they  remained  part  of  the 
metropolitan  system,  and  that,  if  the  premises  belonged  to  a  private  owner,  he 
would  let,  and  the  county  council  would  hire,  them  for  the  purpose  of  being 
used  in  connection  with  and  as  part  of  the  metropolitan  system  at  a  yearly 
rent  sufficient  to  support  the  gross  and  rateable  values  of  20,567Z.  and  17,139?. 
respectively ;  but  that,  if  the  premises  were  not  used  in  connection  with  and  as 
part  of  the  metropolitan  system,  but  were  entirely  disconnected  therefrom  and 
applied  to  any  other  use  for  which  they  could  be  made  available,  the  gross 
value  would  be  1200?.  and  the  rateable  value  1000?. 

The  case  relating  to  the  pumping-station  contained  similar  statements,  and 
the  quarter  sessions  found  that,  if  the  premises  were  not  used  for  the  main 
drainage,  but  were  disconnected  therefrom  and  in  the  hands  of  a  tenant  who 
applied  them  to  any  other  use  for  which  they  might  be  made  available,  and  the 
county  council  were  not  taken  into  consideration  as  possible  tenants,  the  gross 
value  of  the  premises  would  be  1597?.  and  the  rateable  value  1 318?. : — 

Held,  by  the  Court  of  Appeal,  in  both  cases,  that  the  principle  of  London 
County  Council  v.  Overseers  of  West  Ham  ([1892]  2  Q.  B.  44)  applied ;  that 
the  county  council  could  not  be  taken  into  consideration  as  hypothetical 
tenants ;  and  that,  for  the  purpose  of  rating,  the  premises  must  be  assessed  with 
reference  to  their  value  if  they  were  not  used  in  connection  with  the  main 
drainage  system,  but  were  occupied  for  any  other  purpose  for  which  they  might 
be  made  available. 


C.  A. 

1892 
Dee.  16. 


The  appeal  in  the  first  of  the  above  cases  was  by  the  London 
County  Council  against  the  dismissal  by  a  Divisional  Court 
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(Wright  and  Collins,  JJ.)  of  their  appeal  from  the  decision  of  C.A. 
the  quarter  sessions  for  the  county  of  London  upon  an  appeal  1892 


from  a  decision  of  the  assessment  committee  of  the  Woolwich  londox 
Union,  as  to  an  objection  made  by  the  present  appellants  to  the  council 
overseers'  valuation  list  made  in  May,  1890,  for  the  parish  of  ^• 

/  ,  ,  .  Assessment 

Woolwich,  in  the  above  union,  by  virtue  of  which  decision  the  Comjuttee 

,  T  1  .  r.  OF  Woolwich 

present  appellants  were  assessed,  as  owners  and  occupiers  oi  union. 

works  and  buildings  and  land,  situate  in  the  said  parish,  and  London 

County 

known  as  the  Northern  Outfall  Deodorizing  Works,  at  £28,000  council 
as  the  gross  value,  and  23,000Z.  as  the  rateable  value.    The  ^ggEg^^jEj^T 
quarter  sessions  altered  the  valuation  list  by  reducing  the  Committee 
assessment  to  20,567Z.  as  the  gross  value,  and  17,139Z.  as  the  rate-  St.  Geokge's 
able  value,  subject  to  a  special  case  to  be  stated  for  the  opinion 
of  the  Queen's  Bench  Division  upon  the  questions  of  law  arising. 
The  London  County  Council  contended  that  the  reduction  was 
insufficient  in  amount. 

The  appeal  in  the  second  case  was  by  the  London  County 
Council  against  the  dismissal  by  the  same  Divisional  Court  of 
their  appeal  from  the  affirmance  by  the  same  quarter  sessions  of 
a  decision  of  the  assessment  committee  of  the  St.  George's  Union, 
upon  an  objection  made  by  the  present  appellants  to  the  over- 
seers' valuation  list  for  the  parish  of  St.  George,  Hanover  Square, 
in  that  union,  made  in  May,  1890,  in  which  list  the  present 
appellants  were  assessed  in  respect  of  land,  buildings,  pumping- 
station,  machinery,  &c.,  situate  in  Grosvenor  Koad  in  the  said 
parish,  and  whereof  the  present  appellants  were  the  owners  and 
occupiers,  at  5858Z.  as  the  gross  value,  and  3994/.  as  the  rateable 
value.  The  quarter  sessions  dismissed  the  appeal,  subject  to  a 
special  case  to  be  stated  for  the  opinion  of  the  Queen's  Bench 
Division  upon  the  questions  of  law  arising. 

The  two  appeals  raised  the  same  questions  of  law  and  were 
heard  together,  both  in  the  Divisional  Court  and  in  the  Court  of 
Appeal. 

The  special  case  relatiug  to  the  Woolwich  Union  contained 
the  following  statements  :  — 

"  1.  The  London  County  Council,  the  appellants,  are  the 
governing  body  of  the  administrative  county  of  London,  and  are, 
by  virtue  of  the  provisions  of  51  &  52  Vict.  c.  41,  the  successors 
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0.  A.      to  the  Metropolitan  Board  of  Works,  and  are  the  present  owners 
1892       of  the  deodorizing  and  outfall  works,  machinery,  land,  and 
London    buildings,  the  subject-matter  of  this  appeal.     The  appellants 
Council  discharge  all  the  duties  of  the  Metropolitan  Board  of 

V.        Works  in  reference  to  the  drainage  of  the  metropolis. 
Committee      "  2.  Pursuant  to  powers  and  duties  contained  in  the  various 
Union!^^^  ^cts  passed  for  the  better  government  and  drainage  of  the 
London    metropolis,  and  known  as  the  Metropolis  Management  Acts,  1855, 
Council    1858,  and  1862,  the  Metropolitan  Board  of  Works  and  the  ap- 
issEssMENT  P^^^^^^s  dcsignod  and  constructed  a  system  of  drainage  and  of 
Committee  treatment  of  sewage  for  the  metropolitan  area.    Such  system  is 

OF 

St.  George's  hereinafter  referred  to  as  *  the  said  metropolitan  system.'  Under 
Union.  ^|^^  ^  system  the  land  in  question  was  purchased  by  the 
Metropolitan  Board  of  Works  ;  and  the  necessary  works,  build- 
ings, and  machinery  have  since  been  constructed  thereon  by  the 
Metropolitan  Board  of  Works  and  by  the  appellants,  for  the 
purpose  of  storing,  deodorizing,  and  otherwise  treating  the 
sewage  drained  from  the  whole  of  the  metropolitan  area  north  of 
the  Thames,  which  averages  from  96  to  126  millions  of  gallons 
daily. 

"  3.  The  said  works,  buildings,  and  machinery  were  specially 
designed  and  constructed  for  the  work  which  they  have  to  do 
in  connection  with,  and  for  the  purposes  of,  the  metropolitan 
system,  of  which  they  form  an  essential  part. 

"  4.  The  said  land,  works,  buildings,  and  machinery  were  and 
are  suitable  and  necessary  to  enable  the  appellants  to  discharge 
their  statutory  duties  under  the  said  Acts,  and  for  the  advantage 
of  the  inhabitants  of  the  metropolis  to  treat  and  dispose  of  the 
sewage,  and  are  held,  occupied,  and  used  by  the  appellants  in 
the  manner  and  solely  for  the  purposes  herein  set  forth;  and 
the  appellants  are  entitled  to  levy  rates  upon  the  whole  metro- 
politan area,  including  the  parish  of  Woolwich,  to  enable  them 
to  occupy  and  use  the  said  land,  works,  buildings,  and  ma- 
chinery as  aforesaid.  The  sewage  to  be  treated  is  brought  to 
the  said  premises  from  places  outside  the  parish  of  Woolwich, 
and,  by  reason  of  the  high  level  of  the  sewers  bringing  the  same, 
the  drainage  of  the  parish  of  Woolwich,  north  of  the  Thames,  is 
not  admitted  into  the  said  metropolitan  system. 
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"  5.  The  appellants  do  not  derive  any  pecuniary  profit  from  ^-  ^• 
the  said  hereditaments,  and  the  works  are  maintained  by  the  ^^^^ 
appellants  under  the  provisions  of  the  above-mentioned  Acts.  London 

"  6.  By  the  provisions  of  18  &  19  Vict.  c.  120,  s.  150,  and  Council 
21  &  22  Vict.  c.  104,  s.  3,  and  the  Acts  amending  the  same,  the  assessment 
Metropolitan  Board  of  Works  were,  and  the  appellants  are,  now 
authorized  to  purchase,  or  take  on  lease  or  otherwise,  land  for  Union. 
the  purposes  therein  mentioned;  and  they  are  empowered,  by  qq^nty 
18  &  19  Yict.  c.  120,  s.  154,  to  dispose,  by  sale  or  otherwise,  of  Council 
the  property  so  acquired.  Assessment 

"7.  The  Court  of  quarter  sessions  found,  as  a  fact,  that  the 
appellants  were  practically  the  only  possible  tenants  of  the  said  ^^'^j^^®^'^ 
premises,  so  long  as  they  remained  part  of  the  said  metropolitan 
system,  and  that  if  the  said  premises  belonged  to  a  private 
owner  he  would  let,  and  the  appellants  would  hire,  them  for  the 
purpose  of  being  used  in  connection  with  and  as  part  of  the 
said  metropolitan  system,  at  a  yearly  rent  sufficiently  high  to 
support  the  gross  and  rateable  values  of  20,567Z.  and  17,139Z. 
respectively. 

"  8.  The  Court  of  quarter  sessions  further  found,  as  a  fact, 
that  if  the  said  premises  were  not  used  in  connection  with,  and 
as  part  of,  the  said  metropolitan  system,  but  were  entirely  dis- 
connected therefrom,  and  applied  to  any  other  use  or  purpose  for 
which  they  could  be  made  available,  the  gross  value  thereof  was 
1200Z.  and  the  rateable  value  lOOOZ. 

"  9.  The  appellants  contend  that  the  said  land,  works,  build- 
ings, and  machinery  are  only  capable  of  beneficial  occupation 
if  used  for  purposes  other  than  those  of  the  said  metropolitan 
system,  and  that  they  should  be  assessed  at  the  value  for  which 
the  same  would  let  to  a  hypothetical  tenant  from  year  to  year, 
supposing  the  said  land,  works,  buildings,  and  machinery  were 
not  used  as  part  of  the  said  metropolitan  system,  but  were 
entirely  disconnected  therefrom,  and  applied  to  any  other  use  or 
purpose  for  which  they  could  be  made  available,  and  that  they 
should  be  assessed  according  to  the  rule  laid  down  by  the  Court 
of  Queen's  Bench  in  MetrojpoUtaii  Board  of  Works  v.  Overseers 
ofWestUam,  (1) 

(1)  Law  Rep.  G  Q.  B.  1U3. 
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C.A.  "10.  The  respondents  contend,  and  the  Court  of  quarter 

1892  sessions,  held  that  it  is  not  necessary  to  rateability  that  the 

London  premises  as  actually  occupied  and  utilized  should  yield  or  be 

Council  ^^P^^^®       yielding  a  commercial  profit,  and  that,  under  the 

V.  circumstances  aforesaid,  the  appellants  do  beneficially  occupy 

A.SSESSMENT  •  • 

Committee  the  premises,  and  ought  to  be  taken  into  account  as  possible 
Un^oT^""  hypothetical  tenants  of  the  said  land,  works,  buildings,  and 
London  machinery,  and  that  the  rule  as  laid  down  in  Beg.  y.  School 
OoraoiL    Board  for  London  (1),  and  in  Mayor,  dc,  of  Burton-upon-Trent  v. 

Assessment  ^^^^^^^^^^  Committee  of  Burton'U]^on'Trent   Union  (2)  governs 

Committee   this  case. 

St.  George's  "  If  the  Court  should  be  of  opinion  that  the  contention  of  the 
appellants  is  correct,  then  the  order  of  quarter  sessions  is  to  be 
quashed. 

"  If  the  Court  should  be  of  opinion  that  the  contention  of  the 
respondents  is  correct,  then  the  order  of  quarter  sessions  is  to  be 
confirmed." 

The  special  case  relating  to  the  St.  George's  Union  contained 
the  following  statements  : — 

"  1.  The  London  County  Council  are  the  county  council  for 
the  administrative  county  of  London  under  the  provisions  of  the 
Local  Government  Act,  1888,  and  are  under  that  Act  the  suc- 
cessors of  the  Metropolitan  Board  of  Works,  and  are  the  owners 
and  occupiers  of  the  land,  buildings,  and  pumping-station,  and 
the  works  and  machinery  thereon  and  connected  with  the  subject- 
matter  of  this  appeal. 

"  2.  Under  the  Metropolis  Management  Act,  1855,  and  the 
Acts  amending  the  same,  the  late  Metropolitan  Board  of  Works 
designed  and  constructed  the  metropolitan  main  drainage  and 
intercepting  scheme  for  the  purpose  of  the  drainage  of  the 
metropolis.  The  lands  the  subject-matter  of  this  appeal  were 
purchased  and  acquired  by  the  Metropolitan  Board  of  Works 
under  the  said  enactments  for  the  purposes  of  the  said  scheme, 
and  the  necessary  works,  buildings,  pumping-station,  and  ma- 
chinery have  since  been  constructed  thereon  by  the  Metropolitan 
Board  of  Works.  Under  the  provisions  of  the  Local  Govern- 
ment Act,  1888,  the  said  hereditaments  now  belong  to,  and  are 
(1)  17  Q.  B.  D.  738.  (2)  24  Q.  B.  D.  197. 
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County 
Council 


occupied  and  used  by,  the  appellants  as  the  successors  of  the  C.  A. 
said  board.  1892 

"  3.  The  said  works,  buildings,  pumping-station,  and  machinery  London 
were  designed  and  constructed  for  the  work  which  they  have  to 
do  in  connection  with  and  for  the  purpose  of  the  metropolitan 

main  drainage  system,  of  which  they  form  an  essential  part,  and  Committee 

the  said  hereditaments  are  occupied  and  used  for  the  purposes  of  unw  ™^ 

such  drainage.  London 

"4.  The  said  land,  works,  buildings,  pumping-station,  and  council 

machinery  were  and  are  suitable  and  necessary  to  enable  the   ,  ^• 

^  ^  ^  ^  Assessment 

appellants  to  discharge  their  statutory  duties  under  the  said  Committee 
Acts,  and  to  dispose  of  the  sewage,  and  are  held,  occupied,  and  St.  George's 
used  by  the  appellants  solely  for  the  purposes  herein  set  forth.  Union, 

"  5.  The  appellants  do  not  derive  any  pecuniary  profits  from 
the  said  hereditaments,  and  the  pumping-station  and  works  are 
maintained  by  the  appellants  under  the  provisions  of  the  above- 
mentioned  Acts. 

"  6.  Under  the  provisions  of  the  Metropolis  Management  Act, 
1S55,  and  the  Acts  amending  the  same,  and  also  under  the  Local 
Government  Act,  1888,  the  appellants  have  power  and  are  autho- 
rized to  acquire,  purchase,  or  take  on  lease  any  lands,  or  any 
easements  or  rights  over  or  in  any  land,  for  the  purposes  in  those 
enactments  mentioned. 

"  7.  The  Court  was  of  opinion,  and  found  as  a  fact,  that,  if  the 
London  County  Council  were  not  the  owners  of  the  said  heredita- 
ments assessed  as  aforesaid,  they  would  be  willing  to  rent  the 
said  hereditaments  for  use  as  the  said  hereditaments  are  now 
used  upon  lease  or  agreement,  and  would  be  willing  to  pay  a 
yearly  rent  for  the  same,  for  the  purposes  of  occupying  and  using 
them  as  part  of  and  in  connection  with  the  metropolitan  main 
drainage  system,  and  that  the  appellants  would  pay  a  yearly  rent 
for  the  said  hereditaments,  used  as  they  are  now  used,  sufficiently 
high  to  support  the  gross  and  net  rateable  values  respectively 
appearing  in  the  said  valuation  list  as  hereinbefore  mentioned. 
And  the  said  Court  further  found  as  a  fact  that  the  appellants 
are  practically  the  only  possible  tenants  of  the  said  premises  as 
long  as  the  said  premises  remain  part  of  their  main  drainage 
system. 
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C.A.         "8.  The  Court  further  was  of  opinion,  and  found  as  a  fact, 

1892       tnat,  if  the  said  land,  works,  buildings,  pumping-station,  and 

machinery  were  not  used  for  the  Main  Drainage  Scheme,  but 

County  ^qj.q  disconnected  therefrom,  and  in  the  hands  of  a  tenant  who 
Council  n       ^  -  i     i  •  i 

V.        applied  them  to  any  other  use  or  purpose  for  which  they  might 

Committee  be  made  available,  and  the  appellants  were  not  taken  into  con- 

UNio-eT^^^  sideration  as  possible  tenants,  then  the  gross  value  of  the  said 

London    land  and  premises  for  the  purposes  of  the  valuation  list  would 

Council        1577Z.  and  the  rateable  value  1318Z. 

17.  (( 9^  r£ijjQ  appellants  contended  that  the  said  land,  works. 

Assessment 

Committee  buildings,  pumping-station,  and  machinery  are  only  capable  of 
St.  Geokge's  beneficial  occupation  if  used  for  purposes  other  than  the  said 
Union.  sewage  purposes,  and  should  be  rated  at  the  value  at  which  the 
same  would  let  to  a  hypothetical  tenant  from  year  to  year,  sup- 
posing the  same  were  not  used  as  part  of  the  said  sewage  system, 
but  were  entirely  disconnected  therefrom  and  applied  to  any 
other  use  or  purpose  for  which  they  could  be  made  available,  and 
that  the  appellants  must  be  excluded  from  consideration  as 
possible  hypothetical  tenants,  and  that  the  appellants  should  be 
rated  according  to  the  rule  laid  down  by  the  Court  of  Queen*s 
Bench  in  Metropolitan  Board  of  Worha  v.  Overseers  of  Wesi 
Earn.  (I) 

"  10.  The  respondents  contended  that  in  assessing  the  heredi- 
taments aforesaid,  and  fixing  the  gross  and  rateable  values 
thereof,  the  appellants  must  be  taken  into  consideration  as 
possible  tenants  of  the  said  hereditaments,  and  that  their  occu- 
pation is  beneficial  for  the  purposes  stated,  and  that  the  prin- 
ciples laid  down  or  acted  on  in  the  cases  of  Mayor,  &c.,  of 
Burton-upon-Trent  v.  Assessment  Committee  of  ^Burton-upo7i-Trent 
Union  (2)  and  Beg.  v.  School  Board  for  London  (3)  were  applicable 
to  and  governed  this  case. 

"  11.  The  Court  of  quarter  sessions  held  that,  in  arriving  at 
the  gross  and  rateable  values  of  the  hereditaments  assessed  as 
aforesaid  and  in  assessing  the  same,  the  London  County  Council 
were  to  be  taken  into  consideration  as  possible  hypothetical 
tenants,  and  held  that  the  case  was  governed  by  the  principles 

(1)  Law  Eep.  6  Q.  B.  193.  (2)  24  Q.  B.  D.  197. 

(3)  17  Q.  B.  D.  738. 
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laid  down  or  acted  on  in  the  said  cases  of  Mayor,  dc,  of  Burton-      C.  A. 

upon-Trent  v.  Assessment  Committee  of  Burton-uj^on-Trent  Union  (1)  1892 

and  Reg.  v.  School  Board  for  London.  (2)  London 

"  If  the  Court  should  be  of  opinion  that  the  contention  of  the  cotocil 

appellants  was  correct,  and  that  the  decision  of  the  Court  of  ^gg^g^g^^j^j^ 

quarter  sessions  was  erroneous  in  law,  then  the  order  of  quarter  Committee 

.       ^  1    ^  OP  Woolwich 

sessions  is  to  be  quashed.  Union. 

"  If  the  Court  should  be  of  opinion  that  the  contention  of  the  London 

County 

appellants  was  wrong,  or  that  the  decision  of  the  Court  of  quarter  council 
sessions  was  right  in  law,  then  the  order  of  quarter  sessions  is  to  ^ggEs^MENT 
be  confirmed."  Committee 

OF 

The  Divisional  Court  were  of  opinion  that  the  cases  were  St.  Geokge's 
governed  by  the  decisions  of  the  Court  of  Appeal  in  Mayor,  &c.,  ^n^^^- 
of  Burton-upon- Trent  Y.  Assessment  Comrniitee  of  Burton-upon-Trenf 
Union  (1)  and  London  County  Council  v.  Overseers  of  Erith 
Union  (3),  and  dismissed  the  appeals.    The  London  County- 
Council  appealed  to  the  Court  of  Appeal. 


Avory,  and  Byde,  for  the  appellants.  These  cases  are  governed 
by  London  County  Council  v.  Churchwardens  of  West  Ham.  (4)  In 
that  case  it  was  decided  that  sewers  constructed  by  the  Metropo- 
litan Board  of  Works,  under  their  statutory  powers,  for  the  pur- 
poses of  the  main  drainage  of  the  metropolis,  were  not  rateable. 
That  decision  depended  upon  the  construction  of  ss.  135  and  150 
of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120).  (5) 

(1)  24  Q.  B.  D.  197.  polis,  and  shall  cause  such  sewers  and 

(2)  17  Q.  B.  D.  738.  works  to  be  completed  on  or  before 

(3)  May  16,  1892,  unreported.  the  31st  day  of  December,  1860,  and 

(4)  [1892]  2  Q.  B.  44.  shall  also  make  all  such  other  sewers 

(5)  By  s.  43,  the  Metropolitan  and  works,  and  such  diversions  or 
Board  of  Works  was  constituted  as  a  alterations  of  any  existing  sewers  or 
body  corporate,  with  powers  "  to  take,  works  vested  in  them  under  this  Act, 
purchase,  and  hold  land  for  the  pur-  as  they  may  from  time  to  time  think 
poses  of  this  Act."  necessary  for  the  effectual  sewerage 

By  8. 135,  existing  sewers  and  works  and  drainage  of  the  metropolis,  and 
were  vested  in  the  board,  and  it  was  shall  discontinue,  close  up,  or  destroy 
provided  that  the  board  "  shall  make  such  sewers  for  the  time  being  vested 
such  sewers  and  works  as  they  may  in  them  under  this  Act  as  they  may 
think  necessary  for  preventing  all  or  deem  unnecessary,  and  such  board 
any  part  of  the  sewage  within  the  shall  from  time  to  time  repair  and  main- 
metropolis  from  Uowing  or  passing  into  tain  the  sewers  so  vested  in  them,  or 
the  river  Thames  in  or  near  the  metro-  such  of  them  as  may  not  be  discontinued, 
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C.  A. 

1892 


London 
County 
Council 

V. 

assessjient 
Committee 
of  Woolwich 
Union. 

London 
County 
Council 

17. 


Those  sections  apply  equally  to  the  works  which  are  now  in 
question,  and  the  principle  of  that  decision  applies,  and  shews 
that  the  works  are  not  rateable  as  they  have  been  rated.  The 


Committee 

OF 

St.  Geokge's 
Union. 


closed  up,  or  destroyed  as  aforesaid 
.  .  .  .  and  all  sewers  and  works  from 
time  to  time  made  by  the  said  board 
shall  vest  in  them." 

By  s.  150:  "It  shall  be -lawful  for 
the  Metropolitan  Board  of  Works  and 
every  district  board  and  vestry  to 
purchase,  or  to  take  on  lease  for  such 
term  as  they  may  think  fit,  any  land, 
or  any  right  or  easement  in  or  over 
any  land,  which  they  may  deem  neces- 
sary or  expedient  for  the  formation  or 
protection  of  any  works  which  they 
are  authorized  to  execute  under  this 
Act,  also  any  offices  and  other  build- 
ings, yards,  stations,  or .  places  for 
deposit  of  refuse,  materials,  and  things, 
or  any  land  for  the  erection  and  for- 
mation of  such  offices  and  other  build- 
ings, yards,  stations,  or  places  for 
deposit ;  and  also  to  contract  for  the 
purchase,  removal,  or  abatement  of 
any  mill-dam,  pond,  weir,  bank,  wall, 
lock,  or  other  obstruction  to  the  flow 
of  water,  whereby  sewerage  or  drain- 
age is  interrupted  or  impeded,  and  for 
the  purchase  of  any  land,  or  any  right 
or  easement  in  or  over  any  land,  which 
it  may  be  necessary  or  expedient  to 
purchase  to  prevent  the  obstruction  of 
sewerage  or  drainage." 

By  the  Metropolis  Management 
Amendment  Act,  1858  (21  &  22  Vict, 
c.  104),  s.  1 :  "  The  Metropolitan  Board 
shall  cause  to  be  commenced  as  soon 
as  may  be  after  the  passing  of  this 
Act,  and  to  be  carried  on  and  com- 
pleted with  all  convenient  speed  ac- 
cording to  such  plan  as  to  them  may 
seem  proper,  the  necessary  sewers  and 
works  for  the  improvement  of  the 
main  drainage  of  the  metropolis,  and 
for  preventing,  as  far  as  may  be  prac- 
ticable, the  sewage  of  the  metropolis 


from  passing  into  the  river  Thames 
within  the  metropolis." 

Sect.  3 :  "  The  powers  of  taking  land 
given  by  the  said  Act  of  the  18th  and 
19th  years  of  Her  Majesty,  and  all 
other  powers  in  such  Act  and  this  Act 
in  relation  to  sewerage  works,  shall 
extend  and  be  applicable  as  well  to 
works  for  deodorizing  sewage  as  to  all 
other  works  under  this  Act,  either 
within  or  beyond  the  limits  of  the 
metropolis,  and  all  such  works  shall  be 
deemed  works  for  the  purpose  of  the 
sewerage  or  drainage  of  the  metropolis." 

Sect.  23  :  "  The  Metropolitan  Board 
of  Works,  in  the  meantime  and  until 
the  works  required  by  this  Act  for  the 
purification  of  the  river  Thames  are 
completed,  may  do  all  such  works  and 
apply  all  such  means  as  they  may 
deem  proper  for  deodorizing  such  sew- 
age or  otherwise  protecting  the  public 
health  from  any  injurious  consequences 
therefrom,  and  may  defray  the  ex- 
penses incurred  for  this  purpose  as  the 
expenses  incurred  by  the  said  board 
under  the  said  Act  of  the  18th  and 
19th  years  of  Her  Majesty  are  therein 
directed  to  be  defrayed." 

Sect.  33 :  "  The  said  Act  of  the  18th 
and  19th  years  of  Her  Majesty  and 
this  Act  shall  be  read  together  as  one 
Act." 

By  the  Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  s.  40  (8): 

There  shall  also  be  transferred  to  the 
London  County  Council  the  powers, 
duties,  and  liabilities  of  the  Metro- 
politan Board  of  Works,  and  after  the 
appointed  day  that  board  shall  cease 
to  exist,  and  the  property,  debts,  and 
liabilities  thereof  shall  be  transferred 
to  the  London  County  Council,  and 
that  council  shall  be  in  law  the  sue- 


IQ.  B. 


[QUEEN'S  BENCH  DIVISION. 


219 


London  County  Council  are  bound  by  statute  to  occupy  these      0.  A. 

works  for  the  purposes  of  the  main  drainage,  and  they  cannot  be  1892 

taken  into  consideration  as  "  hypothetical "  tenants  for  the  pur-  London 

pose  of  rating.    They  are  not  authorized  by  statute  to  take  such  qqunSl 

works  on  lease,  though  they  have  power  to  purchase  or  take  on  ^• 

^  1  1        rrn  Assessment 

lease  land  for  the  purpose  of  erecting  the  works.    They  cannot  Committee 

take  on  lease  works  ready  made.    They  are  the  owners  in  fee  of  unio™^^ 

the  works  in  question.    Their  occupation  is  not  a  beneficial  one.  London 

The  Burton-u^on- Trent  Case  (1)  and  Beg.  v.  School  Board  for  council 

Londo7i  (2)  either  do  not  apply,  or,  if  they  do,  the  Court  will  ^ggj^jj^jj^ 

follow  the  more  recent  decision  in  London  County  Council  v.  Committee 


OF 


Overseers  of  West  Ham.  (3)  St.  George 

Littler,  Q.C.,  and  Sinclair  Cox,  for  the  Assessment  Committee  U^^^^- 
of  Woolwich  Union.    The  unreported  Erith  Case  (4),  which  the 
Divisional  Court  followed,  applies. 

[Lord  Esher,  M.E.  The  point  was  really  not  argued  there. 
Counsel  admitted  (perhaps  wrongly)  that  they  could  not  argue  it.] 
Beg.  V.  School  Board  for  London  (2)  exactly  applies.  The 
Metropolitan  Board  might  have  taken  sewage  works  on  lease. 
Under  the  Main  Drainage  Act  of  1858  more  extended  powers 
were  conferred  on  the  Metropolitan  Board.  This  Act  was  not 
referred  to  in  the  West  Ham  Case.  (3)  There  is  a  distinction 
between  sewers  and  sewage  works;  sewers  must  remain  perma- 
nently in  the  land ;  the  position  of  sewage  works  may  be  changed 
from  time  to  time.    That  there  is  such  a  distinction  with  regard 


cessors  of  the  Metropolitan  Board  of 
Works." 

"  (9.)  If  the  London  County  Council 
borrow  for  the  purposes  of  this  Act, 
they  shall  borrow  in  accordance  with 
the  provisions  of  the  Acts  relating  to 
the  Metropolitan  Board  of  Works,  but 
Have  as  aforesaid  Fart  IV.  of  this  Act 
Bhall  apply  to  the  London  County 
Council  when  acting  as  successors  of 
the  Metropolitan  Board  of  Works,  and 
the  costs  incurred  when  so  acting  shall 
bo  paid  out  of  the  county  fund,  and 
the  payment  thereof  shall  be  a  general 
county  purpose." 

By  s.  G5  (which  is  comprised  in 


Part  IV.  of  the  Act) :  "  (1.)  A  county 
council  may,  from  time  to  time,  for 
the  pur^Dose  of  any  of  their  powers  and 
duties  ....  acquire,  purchase,  or  take 
on  lease,  or  exchange  any  lands,  or  any 
easements  or  rights  over  or  in  land, 
whether  situate  within  or  without  the 
county,  and  may  acquire,  hire,  erect, 
and  furnish  such  halls,  buildings,  and 
offices  as  they  may  from  time  to  time 
require,  whether  within  or  without 
their  county." 

(1)  24  Q.  B.  D.  107. 

(2)  17  Q.  B.  D.  738. 

(3)  [1892]  2  Q.  B.  4-1. 

(4)  May  1(5,  1892. 
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0.  A.      to  rateability  is  shewn  by  Beg.  v.  Metropolitan  Board  of  WorJcs  (1)  ; 

1892       Metropolitan  Board  of  WorJcs  v.  Overseers  of  West  Ham,  (2)  The 

Lojjjjoj^    question  is,  what  is  the  rateable  value ;  it  is  not  contended  that 

County  property  is  not  rateable  at  all. 

Council  r    r  j 

V.  Meadows  White,  Q.C.,  and  Danckwerts,  for  the  Assessment 

Committee  Committee  of  St.  George's  Union.   The  pumpmg-station  adds  to 

UmoT''''       ^al^®  1^^^-   I*  ^  "  ^^^'^  "  ^^^^^^  meaning 

London    of  s.  135  of  the  Act  of  1855.    It  is  liable  to  be  rated,  although 
CoraciL        is  occupied  in  connection  with  the  sewers,  which  are  non- 
^'       rateable :  Guest  v.  Overseers  of  East  Dean.  (3)   The  Local  Govern- 

Assessment 

Committee  ment  Act,  1888,  has  by  s,  65,  sub-s.  1,  conferred  on  the  London 
St.  George's  County  Council  larger  powers  as  to  the  taking  of  land  than  the 
Union.     Metropolitan  Board  of  Works  had.    This  Act  was  not  referred 
to  in  the  West  Ham  Case.  (4)   Land  might  be  taken  on  lease  for 
the  purpose  of  a  pumping-station. 


LoED  EsHEE,  M.R.  In  my  opinion  this  case  is  governed  by 
the  rules  laid  down  by  this  Court  in  London  County  Council 
V.  Overseers  of  West  Ham.  (4)  In  that  case  the  question  was 
raised  of  the  rateability  of  certain  sewers  which  formed  part  of 
the  main  drainage  system  of  the  metropolis— a  system  which  was 
to  be  constructed  and  carried  on  under  and  according  to  ss.  135 
and  150  of  the  Metropolis  Management  Act,  1855.  In  that  case 
this  Court  had  to  consider  whether  those  sewers  were  rateable, 
and  we  held  that  they  were  not,  by  reason  of  our  interpre- 
tation of  ss.  135  and  150.  Sect.  150  says  that  "  it  shall  be  lawful 
for  the  Metropolitan  Board  of  Works  to  purchase,  or  to  take  on 
lease  for  such  term  as  they  may  think  fit,  any  land  which  they 
may  deem  necessary  or  expedient  for  the  formation  or  protection 
of  any  works  which  they  are  authorized  to  execute  under  this 
Act."  Those  words  do  not  in  terms  apply  to  the  drainage  system ;. 
they  are  much  larger.  They  include  a  great  many  other  things  ; 
but  we  must  look  at  the  Act,  and  see  what  works  the  board  were 
authorized  to  execute  for  the  purpose  of  draining  the  metropolis. 
This  sends  us  to  s.  135.  The  board  were  empowered  by  s.  150 
to  purchase  or  to  take  on  lease  land  for  the  formation  or  protec- 

(1)  Law  Rep.  4  Q.  B.  15,  26.  (3)  Law  Rep.  7  Q.  B.  334. 

(2)  Law  Rep.  6  Q.  B.  193.  (4)  [1892]  2  Q.  B.  44. 
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tion  of  the  authorized  works.  Then  s.  135  says  that  they  "  shall  C.  A. 
make  such  sewers  and  works  as  they  may  think  necessary  for  1892 


preventing  any  part  of  the  sewage  within  the  metropolis  from  London 

flowing  into  the  river  Thames,  and  shall  cause  such  sewers  council 

and  works  to  be  completed  on  or  before  a  certain  day,  and  shall   ,  ^• 

^  *'  Assessment 

also  make  all  such  other  sewers  and  works  as  they  may  from  time  Committee 

to  time  think  necessary  for  the  effectual  sewerage  and  drainage  Union. 
of  the  metropolis."    The  board  therefore  had  power  under  s.  150  London 
to  purchase  or  take  on  lease  land  for  the  purpose  of  the  drainage,  Council 
and  they  were  to  make  sewers  and  works  for  the  effectual  sewerage  asse^ment 
and  drainage  of  the  metropolis,  and  to  keep  those  works  for  that  Committee 
purpose.    Now,  whether  we  were  right  or  wrong,  we  held  in  the  St.  George's 
West  Mam  Case  (1),  on  the  construction  of  those  sections,  that 
when  the  board  had  purchased  land  and  had  put  sewers  into  it,  ^^'''^-^^^^'''^  i^- 
those  sewers  and  the  land  occupied  by  them  were  not  rateable 
according  to  the  rules  for  rating.    The  board  had  no  power  to 
let  the  land  when  they  had  once  purchased  it  and  used  it  for 
sewers.    They  had  no  power  to  let  the  land  to  a  tenant,  because 
they  were  bound  to  keep  the  sewers  for  the  purpose  of  the 
drainage.   They  were  bound  to  make  the  sewers — they  could  not 
help  themselves  ;  they  could  not  use  the  land  for  any  other  pur- 
pose ;  they  were  only  allowed  to  purchase  it  or  to  lease  it  for  the 
purpose  of  making  sewers ;  they  could  not  let  it ;  they  must 
continue  to  use  it  for  the  purpose  of  the  sewers.   Therefore,  there 
could  be  no  hypothetical  tenant  of  the  sewers  other  than  the 
board.    No  one  else  could  take  as  a  tenant  a  sewer  which  the 
board  were  bound  to  use  themselves  and  to  keep  in  complete 
order  for  the  sewage.    The  only  question  was.  Could  the  board 
within  the  meaning  of  Beg.  v.  Scliool  Board  for  London  {2)  them- 
selves be  "  hypothetical "  tenants.    In  that  case  we  said  that  an 
owner  of  land  might  himself  be  a  hypothetical  tenant,  if  he 
could  be  supposed  to  be  the  tenant  of  the  land  or  thing  which  it 
was  proposed  to  rate.    If  he  could  legally  be  the  tenant  and  pay 
a  rent  for  the  land,  then  he  might  be  one  of  the  hypothetical 
tenants ;  and  we  held  that  the  London  School  Board  could  be 
hypothetical  tenants  of  one  of  their  schools.    But  in  the  West 
Ham  Case  (1)  we  held  that  the  London  County  Council  could 
(1)[1892]2Q.B.44.  (2)  17  Q.  B.  D.  738. 
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C.  A.  not  be  hypothetical  tenants  of  their  sewers,  because,  in  order  that 
1892       they  might  be,  you  must  suppose  that  there  was  another  owner 


London     of  the  sewers,  or  of  the  land  occupied  by  the  sewer,  and  that 

CoraciL    ^®  could  let  in  that  condition  to  the  county  council.    We  con- 

^-  sidered  that  the  construction  of  s.  135  of  the  Act  of  1855  was 
Assessment  .  .       n  i 

Committee  absolutely  inconsistent  with  that  supposition,  for  if  the  county 

UnioiT^^^  council  might  take  the  sewers  on  lease  from  a  landlord,  you  must 
London    also  suppose  that  the  landlord  could  insert  in  the  lease  the 
Council    ordinary  restrictions ;  for  instance,  that  if  his  rent  were  not  paid 
Assessment  ^®  might  enter  and  put  an  end  to  the  lease,  and  that  would  be 
Committee  absolutely  contrary  to  the  duty  of  the  county  council,  which  was 
St.  Geoege's  to  make  the  sewers  and  to  keep  them  in  order.    Therefore,  we 

 "     held  that  the  sewers  could  not  be  rated.    In  that  case  we  were 

LordEsher,M.ii,       askod  to  Say  anything  about  the  rateability  of  the!  works. 

The  question  of  rating  those  works  was  not  then  raised,  and  we 
left  the  decision  of  it  for  another  occasion.  The  occasion  has  now 
arisen,  and  we  have  to  decide,  whether  the  other  works  are  rate- 
able. What  are  those  other  works  ?  Not  ordinary  pumping 
engines,  but  the  pumping  engines  which  have  been  erected  for 
the  purpose  of  the  Main  Drainage  System,  and  form  part — ^an  in- 
dispensable part — of  it.  Are  these  engines  some  of  the  "  worksl" 
mentioned  in  ss.  135  and  150  ?  Certainly  they  are.  Are  the 
"  works  "  mentioned  in  s.  150  the  same  as  the  "  works  "  which  are 
mentioned  in  s.  135  ?  Sect.  135  puts  "  sewers  "  and  "  works,"  part 
of  the  drainage  system,  on  precisely  the  same  footing  in  the  same 
sentence.  Therefore,  if  we  were  obliged  to  hold  that  the  sewers, 
for  the  reasons  which  we  gave,  were  not  rateable,  the  conclusion 
must  be  the  same  with  regard  to  the  "  works  "  which  are  part  of 
the  same  drainage  system.  The  Metropolitan  Board  were  bound  to 
make  these  "  works  "  because  they  were  necessary  for  the  system, 
and,  when  they  had  made  them,  they  were  bound,  and  the 
county  council  are  now  bound,  to  keep  them  in  play,  because 
they  are  necessary  for  the  drainage  system.  The  "  works  "  stand 
precisely  on  the  same  footing  as  the  sewers,  and,  looking  at  the 
Act  of  1855  alone,  we  must  say  that  the  grounds  of  our  judgment 
with  regard  to  the  sewers  apply  equally  to  the  *^  works." 

But  it  is  said  that  we  ought  now  to  differ  from  our  former 
decision,  because  our  attention  was  not  then  called  to  some  other 
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Acts  of  Parliament  which  I  think  were  in  existence  at  that  time.  ^• 
It  seems  a  somewhat  startling  proposition,  that  the  Court  of  ^892 
Appeal  can  overrule  their  own  decision  because  counsel  neglected  London 
to  call  their  attention  to  some  Acts  of  Parliament.    The  first  of 

Council 

those  Acts  is  the  Main  Drainage  Act  of  1858  (21  &  22  Yict.  j^^^^^;^^^^^ 
c.  104).    [His  Lordship  read  s.  3.]    That  section  does  not  in  the  ^  OrairaTTEE^ 
least  add  to  or  take  from  the  provisions  of  ss.  135  and  150  of  the  Union. 
Act  of  1855 ;  it  only  says  that  those  sections  may  be  used  for  ^^^l^ 
another  and  an  additional  purpose.    That  section,  therefore,  does  Council 
not  alter  the  case  at  all.    Then  s.  23  of  the  Act  of  1858  was  asse&'sment 
referred  to.    That  section  provides  for  the  deodorizing  of  the  Committee 
sewage  pending  the  completion  of  the  works  required  for  the  ^^'-^^^^^'^ 
purification  of  the  Thames  ;  but  it  does  not  alter  in  any  way  the   

,  r^i  T  .       1      -r        1  .  Lord  Esher,  M.R. 

powers  of  taking  land.  Then  there  is  the  Local  Government 
Act  of  1888,  and  it  is  said  that  s.  40,  sub-ss.  8  and  9,  of  that  Act, 
give  a  different  and  a  greater  power  to  the  London  County 
Council  with  regard  to  the  drainage  system,  and  with  regard  to 
the  taking  and  using  of  land  for  that  purpose,  than  that  which 
previously  existed.  Now  sub-s.  8  of  s.  40  says  that,  "There 
shall  be  transferred  to  the  London  County  Council  the  powers, 
duties,  and  liabilities  of  the  Metropolitan  Board  of  Works."  If 
the  powers,  duties,  and  liabilities  of  the  Metropolitan  Board  are 
transferred  to  the  county  council,  they  must  be  the  same  powers, 
duties,  and  liabilities  which  attached  to  the  Metropolitan  Board. 
If  so,  the  county  council  has  the  power  of  taking  or  leasing 
land,  and  the  duty  to  use  that  land  only  in  the  way  mentioned 
in  s.  135  of  the  Act  of  1855,  and  the  liabilities  are  left  precisely 
as  they  were.  Then  sub-s.  9  provides  that,  "  save  as  aforesaid, 
Part  IV.  of  this  Act  shall  apply  to  the  London  County  Council 
when  acting  as  successors  of  the  Metropolitan  Board  of  Works." 
Then,  by  s.  65,  which  is  in  Part  IV.  of  the  Act, "  A  county  council 
may,  from  time  to  time,  for  the  purpose  of  any  of  their  powers 
and  duties  ....  acquire,  purchase,  or  take  on  lease,  or  exchange 
any  lands,  or  any  easements  or  rights  over  or  in  land."  Amongst 
their  otlier  powers  and  duties  is  the  power  and  duty  of  dealing 
with  the  drainage  system  according  to  the  provisions  of  the 
former  Acts.  Neither  of  these  sections,  as  it  seems  to  me,  in 
any  way  alters  the  position  of  the  London  Cjunty  CoiuumI  with 
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C.  A.  regard  to  the  drainage  system  from  the  position  of  the  Metro- 

1892  politan  Board  of  Works.    Therefore,  none  of  those  Acts  now 

LojjDox  referred  to  alter  the  construction  and  application  of  the  Act  of 

CouNciI  Upon  the  construction  and  application  of  that  Act,  we 

^-  2:ave  our  opinion  in  the  West  Ham  Case  (1),  and  we  cannot  now 

Committee  depart  from  that  decision,  even  if  it  be  inconsistent  with  some 

Zmol^""^  former  decisions.    If  unfortunately  our  decision  in  the  West  Ham 

London  Case  (1)  is  inconsistent  with  the  view  which  Lush,  J.,  took  in  Beg. 

Council  V.  Metropolitan  Board  of  WorJcs  (2) — I  am  not  satisfied  that  it  is 

Assessment  ~still  we  are  bound  by  our  own  decision  in  the  Court  of  Appeal, 

Committee  and  must  act  according^  to  it.    I  think,  therefore,  that  both  these 

OF 

St.  Geoege's  appeals  ought  to  be  allowed. 
Union. 

Lopes,  L.J.  In  my  opinion,  these  "  works  "  are  not  heredita- 
ments for  which  the  county  council  are  liable  to  be  rated  as  they 
have  been.  No  valid  distinction  can  be  drawn  between  the 
"  works  "  in  the  present  case  and  the  sewers  "  in  the  case  of 
London  County  Council  v.  Overseers  of  West  Ham.  (1)  I  think 
they  stand  precisely  on  the  same  footing,  and  that  the  reasoning 
which  was  applicable  to  the  sewers  is  applicable  also  to  these 
"  works." 

It  has  been  argued  that  if  some  other  Acts  of  Parliament  sub- 
sequent to  the  Metropolis  Management  Act,  1855,  had  been  then 
brought  to  our  notice  they  would  have  affected  our  decision  in 
that  case.  The  different  sections  of  those  Acts  have  now  been 
elaborately  brought  before  us,  and  I  am  satisfied  that  they 
would  not,  if  my  attention  had  then  been  called  to  them,  have 
altered  the  view  which  I  took  in  the  West  Ham  Case  (1),  and, 
holding  as  I  do  that  the  "  works  "  in  the  present  case  stand  in 
exactly  the  same  position  as  the  sewers  did  there,  I  say  that  those 
sections  do  not  alter  my  view  that  the  present  case  is  governed 
by  the  West  Ham  Case.  (1) 

I  wish  to  make  one  observation  with  regard  to  rating  generally, 
because  I  understand  that  these  cases  are  likely  to  go  to  the 
House  of  Lords.  Speaking  for  myself,  I  hope  they  may,  because 
it  appears  to  me  that  some  of  the  cases  on  the  rateability 
of  certain  hereditaments  are  more  or  less  conflicting.  The 
(1)  [1892]  2  Q.  B.  44.  (2)  Law  Eep.  4  Q.  B.  15. 
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governing  case  with  regard  to  the  rating  of  hereditaments  is  C.  A. 

Jones  V.  Mersey  Dochs  (1),  in  which  it  was  held  that  every  de-  1892 

scription  of  property  is  rateable,  if  it  is  capable  of  beneficial  London 

occupation.    If  this  be  so,  were  it  not  for  Beg.  v.  School  Board  q^^^^j^ 

for  London  (2)  (of  which  I  speak  with  all  respect),  T  should  have 

^                  \/\                 ^i.                          -I-/              ^    ^  Assessment 

doubted  whether  an  occupier  placed  under  statutory  restrictions.  Committee 

who  suffers,  and  must  suffer,  a  loss  by  the  occupation  of  his  unw™^ 

hereditament,  is  the  kind  of  hypothetical  tenant  who  was  con-  London 

County 

templated  by  the  Parochial  Assessment  Act.    I  have  made  this  council 

observation  before,  and  I  repeat  it.    I  should  have  thought  that  ^gg^s^sMENT 

the  Parochial  Assessment  Act  contemplated  an  ordinary  tenant  Committee 

from  year  to  year,  whose  occupation  might  be  beneficial,  and  not  St.  George's 
a  tenant  who  is  forced  by  statute  to  become  an  occupier  at  a 
loss.  I  should  have  thought  that  there  must  be  a  possible  bene- 
ficial  occupation  in  order  to  render  any  hereditament  rateable. 
Subject  to  this  observation,  which,  having  regard  to  Beg.  v. 
School  Board  for  London  (2),  I  should  not  have  made  had  I  not 
understood  that  the  whole  matter  is  going  to  the  House  of  Lords, 
I  think  that  both  these  appeals  must  be  allowed. 


Kay,  L.J.  This  is  the  first  case  relating  to  this  question  in 
which  I  have  taken  any  part,  and  I  wish  to  make  a  few  observa- 
tions in  order  to  shew  the  reasons  for  which  I  concur  in  the 
decision. 

The  case  of  London  County  Council  v.  Churchwardens  of  West 
Ham  (3),  came  before  the  Court  of  Appeal,  constituted  of  the 
Master  of  the  Eolls,  and  Lopes  and  Fry,  L.JJ.  The  Master  of 
the  Kolls  and  Lopes,  L.  J.,  have  just  stated  their  view  of  what  that 
decision  was,  and  I  understand  it  to  be  this — that,  although  the 
Metropolitan  Board  of  Works  and  their  successors,  the  London 
County  Council,  have  power  to  take  land  on  lease  for  the  purpose 
of  making  sewers  and  other  drainage  works,  they  have  no  power  to 
take  on  lease  sewers  and  drainage  works  which  have  been  already 
made.  "Therefore,"  the  Master  of  the  Kolls  said  in  his  judg- 
ment, at  p.  52,  "  in  this  case  there  is  no  possible  hypothetical 
tenant  except  the  county  council.     Then  can  they  be  such 

(1)  IIILL.  C.  443.  (2)  17Q.B.  D.  738. 

(3)  [1892]  2  Q.  B.  44. 
YoL.  I.  1893.  S  SI 


226 


QUEEN'S  BENCH  DIVISION. 


[1893J 


0.  A.      tenants  ?    I  think  not,  first,  because,  as  I  have  said,  they  have 
1892      no  power  to  become  tenants  of  the  premises  at  all."    That  is 
London     explained  by  what  he  said  earlier,  on  p.  52  :  "I  am  of  opinion 
CoTOciL    ^^^^        heiYO  no  power  to  take  sewers  made  by  other  people  on 
lease."    In  that  case  the  sewers  which  were  in  question  had  been 

-A-SSESSMENT 

CoMMiTTEB  made  by  the  Metropolitan  Board  of  Works ;  it  was  so  stated  in 

UNiSr^^^       special  case.    The  question  of  the  rateability  of  the  other 

London  works  was  not  then  brought  before  the  Court,  and  they  had  only 
County  .  . 

Council    to  deal  with  sewers  which  had  been  made  by  the  Metropolitan 
Assessment  ^^^^^     Works  and  taken  over  by  the  London  County  Council. 
Committee  Those  sewers,  having  been  constructed  by  the  Metropolitan 
St.  Geoege's  Board  of  Works,  and  taken  over  by  the  London  County  Council, 

 *     were  sewers  of  which  neither  the  Metropolitan  Board  nor  the 

Kay,  L.J.  QQu^ty  couucil  were,  by  the  terms  of  their  Act,  authorized 
to  take  a  lease.  They  might  have  taken  the  land  on  lease  and 
have  constructed  the  sewers  in  it ;  but  they  could  not  take  an 
already  constructed  sewer  upon  lease,  and,  therefore,  they  could 
not  be  treated  as  hypothetical  tenants  of  that  of  which  they  could 
never  become  tenants  in  fact.  That  was  part  of  the  ratio  deci- 
dendi in  that  case,  and  I  cannot  see  why  that  ratio  decidendi 
does  not  apply  equally  to  works  for  the  purpose  of  constructing 
which  the  Metropolitan  Board  of  Works  or  the  London  County 
Council  might  have  taken  land  on  lease.  The  works  now  in 
question  being  such  as  they  are,  it  seems  to  me  that  the  Metro- 
politan Board  or  the  county  council  could  not  possibly,  under 
the  powers  of  their  Act,  take  a  lease  of  the  works  when  con- 
structed. 

In  my  opinion,  the  present  case  comes  within  the  principle  of 
the  decision  in  the  West  Ham  Case  (1),  and  the  reason  which  I 
have  mentioned  being  one  of  the  grounds  of  that  decision,  that 
reason  seems  to  me  to  apply  equally  to  the  present  case. 

There  is  another  question  to  which  my  brother  Lopes  has 
referred — viz,,,  whether  this  kind  of  property  which  is  possessed 
by  the  London  County  Council,  but  of  which  they  can  never 
have  any  beneficial  occupation  in  any  sense,  and  which  they  use 
at  a  loss,  can  be  made  the  subject  of  rating  at  all.  Upon  that 
point  I  desire  to  reserve  my  opinion,  because  it  seems  to  me  that 
(1)  [1892]  2  Q.  B.  44. 
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it  does  not  arise  exactly  here.    I  am  inclined  to  think  that  all  O.A. 

property  which  has.  or  may  have,  an  annual  value,  is  prima  1892 

facie  the  subject  of  the  Eating  Acts,  and  ought  to  be  rated,  not  London 

according  to  the  value  which  it  actually  possesses,  but  according  council 
to  the  value  which  it  might  possibly  possess. 

Assessment 

TLOPES,  L.J.     That  is  what  I  meant.]  Committee 

L          ^                                             J  of  Woolwich 

That,  however,  may  not  apply  at  all  to  land  and  works  which  Union. 

1                 •                 1        1    T            T      T      1  London 

are  m  the  possession  oi  such  a  body  as  the  London  County  County 

Council,  but  I  prefer  to  rest  my  judgment  upon  the  ground  to  ^^^^^^^ 

which  I  have  already  referred,  and,  on  that  sfround,  I  think  that  -A^ssessment 

''                                      o          7  Committee 

these  appeals  must  be  allowed,  because  both  cases  are  governed  of 

by  the  decision  in  the  West  Ham  Case.  (1)  Union. 

Byde,  asked  that  the  appeals  might  be  allowed  with  costs. 

The  Couet  held,  in  accordance  with  their  decision  in  London 
County  Council  v.  Churchwardens,  dc,  of  West  Ham  [2]  (2),  that 
they  had  no  power  to  give  costs. 

Appeals  allowed. 

Solicitors :  W.  A.  Blaxland  ■  E.  W.  Sampson,  Woolwich  ;  W.  J. 
Fraser. 

(1)  [1892]  2  Q.  B.  44.  (2)  [1892]  2  Q.  B.  173. 

W.  L.  C. 
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[IN  THE  COURT  OF  APPEAL.] 
RAMSEY  V,  CRUDDAS  and  Othees. 

Common — Copyliold— -Custom  for  Lord  to  make  Grants  of  Waste— Consent  &f 
Homage — Enfranchisement — Statutory/  Reservation  of  Bight  of  Common — 
Copyhold  Act,  1852  (15  &  16  Vict.  c.  51),  s.  45. 

Where  a  custom  existed  in  a  manor  for  tlie  lord,  with  the  consent  of  the 
homage,  to  make  grants  of  portions  of  the  waste,  to  be  held  on  copyhold 
tenure,  although  a  sufficiency  of  common  was  not  left : — 

Held,  that  such  a  grant  might  be  made  by  the  lord,  with  the  consent  of  the 
homage,  as  against  a  commoner,  although  his  tenement  had  been  enfranchised 
under  the  Copyhold  Act,  1852,  and  he  could  therefore  no  longer  attend  the^ 
manor  court. 

Motion  by  defendants  for  judgment  or  new  trial. 

The  action  was  for  trespass  to  land  and  destroying  fences 
thereon.  The  statement  of  defence  alleged,  in  substance,  inter 
alia,  that  the  land  in  question  was  part  of  the  waste  of  the  manor 
of  Shenley  Bury,  in  the  county  of  Herts ;  that  one  Sidney 
Claris  was  possessed  of  certain  lands  and  premises  formerly  held 
by  copy  of  court  roll,  according  to  the  custom  of  the  said  manor,, 
but  then  enfranchised,  and  was  entitled  in  respect  of  such  lands 
and  premises  to  common  of  pasture  over  the  waste;  and  that^ 
the  fences  being  wrongfully  erected  on  the  waste,  the  defendants^ 
as  agents,  and  by  command  of  the  said  Sidney  Claris,  destroyed 
them  for  the  purpose  of  abating  an  obstruction  to  his  right  of 
common.  The  plaintiff  replied,  in  substance,  that,  at  a  general 
court  baron  and  customary  court  of  the  lord  of  the  said  manor,, 
held  on  April  5,  1887,  the  lord  had,  with  the  consent  of  the 
homage,  who  were  present  and  duly  sworn,  granted  her  the  land 
in  question,  to  hold  unto  her  and  her  heirs,  by  copy  of  court  roll,, 
according  to  the  custom  of  the  manor ;  and  that  it  had  been  the 
custom  of  the  said  manor  from  time  immemorial  for  the  lord  of 
the  manor  to  make  grants  with  the  consent  of  the  homage  of 
portions  of  the  waste  of  the  manor  to  be  held  of  the  lord  on 
copyhold  tenure ;  or,  alternatively,  that  it  had  been  the  custom 
of  the  said  manor  from  time  immemorial  for  the  lord  to  make 
such  grants  with  such  consent  to  be  held  as  aforesaid  in  such 


0.  A. 

1892 
Bee.  17. 
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manner  and  to  such  extent  that  sufficiency  of  waste  should  be      C.  A. 
left  to  provide  for  the  rights  of  common  of  the  tenants  of  the  1892 
said  manor,  or  of  others  having  rights  of  common  within  such  ramsey 
manor,  and  that  from  and  after  the  grant  to  the  plaintiff  such  a  q^^^j^j^^ 
sufficiency  of  waste  did  remain. 

The  case  was  tried  before  Day,  J.,  with  a  jury,  when  the  facts, 
so  far  as  material  to  this  report,  appeared  to  be  as  follows  :  One 
Sidney  Claris  was  the  occupier  of  certain  lands  and  premises 
which  had  formerly  been  copyhold  of  the  manor  of  Shenley  Bury, 
and  the  occupiers  of  which  were  entitled  to  rights  of  common 
over  the  waste  of  the  manor.  These  lands  and  premises  had  been 
enfranchised  on  May  12,  1870,  under  the  provisions  of  the 
Copyhold  Act,  1852.  On  April  5,  1887,  at  a  court  baron  and 
<justomary  court  held  for  the  manor,  a  grant  of  a  portion  of  the 
waste  was  made  to  the  plaintiff  by  the  lord  of  the  manor,  with 
the  consent  of  the  homage,  as  alleged  in  the  reply.  The  plaintiff 
inclosed  the  piece  of  land  so  granted  with  fences.  The  defend- 
ants, acting  as  agents  of  Claris,  entered  on  the  land  so  granted 
to  the  plaintiff,  and  pulled  down  the  fences  as  an  obstruction 
to  Claris's  right  of  common.  The  jury,  on  evidence  laid  before 
them,  consisting  chiefly  of  entries  on  the  rolls  of  the  manor, 
found,  in  answer  to  a  question  left  to  them  by  the  judge,  that  the 
custom  existed  for  the  lord  of  the  manor  of  Shenley  Bury  to 
make  grants,  with  the  consent  of  the  homage,  of  portions  of  the 
waste  of  the  manor  to  be  held  of  the  lord  on  copyhold  tenure. 
It  appeared  that  evidence  was  given  on  the  question  whether 
there  was  a  sufficiency  of  common  left  after  the  grant  to  the 
plaintiff,  but  that  ultimately  that  issue  was  not  left  to  the  jury, 
the  judge  holding  that  the  custom  firstly  alleged  by  the  plaintiff 
and  found  by  the  jury  was  a  good  custom  in  law.  It  was  agreed 
that  any  question  which  the  judge  ought  to  have  left  to  the 
jury  might  be  determined  by  the  Court  of  xippeal.  Upon  the 
finding  of  the  jury  as  above  mentioned,  verdict  and  judgment 
for  the  phiintiff  were  entered  for  SOI.  damages.  (1) 

(I)  15  &  IG  Vict.  c.  51,  s.  45,  pro-     of  such  lands,  but  such  right  shall 
vides  as  follows:  "Nothing  herein     continue  attached  thereto,  notwith- 
contained  shall  operate  to  deprive  any     standing  the  same  shall  have  become 
tenant  of  any  commonable  right  to  freehold." 
which  ho  may  be  entitled  in  respect 
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C.  A.  Hophinson,  Q.C.,  and  Blennerhassett,  for  the  defendants.  The 
1892  evidence  shewed  that  there  was  not  a  sufficiency  of  common  left 
Eamsey  after  the  grant  to  the  plaintiff'.  The  question  whether  there  was 
Deupd\s  cjugtit  tc>  have  been  left  to  the  jury.  As  the  case  stands,  the 
custom  found  by  the  jury  is  a  custom  for  the  lord  to  make  grants 
from  the  waste,  although  a  sufficiency  of  common  be  not  left. 
It  is  submitted  that  such  a  custom  is  only  good  as  against  those 
who  consent  to  the  grant :  Arlett  v.  Ellis  (1) ;  Hilton  v.  Earl 
Granville.  (2)  The  authorities,  such  as  Folkard  v.  Hemmett  (3)^ 
in  favour  of  a  custom  to  make  such  grants,  are  explained  by 
Arlett  V.  Ellis  (1),  and  shewn  really  to  depend  on  the  existence 
of  consent  on  the  part  of  those  entitled  to  the  rights  of  common. 
It  is  suggested  in  the  note  to  Boulcott  v.  Winmill  (4),  that  such 
grants  of  the  waste  with  the  consent  of  the  homage  are  evidence 
of  a  reservation  by  the  lord  of  the  right  to  make  them  when  the 
rights  of  common  were  originally  created ;  but  Arlett  v.  Ellis  (1),, 
and  Hilton  v.  Earl  Granville  (2),  shew  that  a  reservation  cannot 
be  presumed  which  would  be  destructive  of  the  grant,  and  that  a 
custom  which  would  be  destructive  of  a  grant  cannot  be  good  a& 
against  a  person  interested  who  dissents.  The  "  consent  of  the 
homage  "in  the  old  authorities  on  the  subject  means  the  consent 
of  the  tenants  having  rights  of  common.  If  that  be  not  so,  it 
must  at  least  mean  the  consent  of  the  tenants  as  represented  by 
the  homage,  and  in  this  view  the  theory  of  the  old  law  on  the 
subject  must  be  regarded  as  being  that  the  consent  of  the  homage 
is  in  law  to  be  considered  as  the  consent  of  all  the  tenants 
of  the  manor.  The  consent  of  the  homage  would  not  bind  a 
person  not  a  tenant  of  the  manor  who  might  be  entitled  to  a 
right  of  common,  inasmuch  as  he  could  not  attend  the  manor 
court,  and  would  not  be  represented  by  the  homage  present 
thereat.  After  the  enfranchisement  of  his  tenement,  Claris  wa& 
in  the  position  of  such  an  outsider.  He  was  no  longer  a  tenant 
of  the  manor,  nor  able  to  attend  the  court.  His  right  of  common 
being  preserved  in  existence  after  the  enfranchisement  by  s.  45 
of  15  &  16  Yict.  c.  51,  he  was  in  the  position  of  a  person  having 
a  right  of  common  appurtenant  to  a  freehold  tenement.    It  is 

(1)  7  B.  &  0.  346.  (3)  5  T.  E.  417  (note). 

(2)  5  Q.  B.  701.  (4)  2  Camp.  261. 
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submitted  that  the  intention  of  that  Act  is  to  free  the  right  of 
common  accessorial  to  the  tenement  enfranchised  from  manorial 
incidents  equally  with  the  tenement  to  which  it  is  accessory :  ~ 
Brabant  v.  Wilson.  (1)  If  the  plaintiff's  contention  that  the 
custom  binds  the  owner  of  the  enfranchised  tenement  be  correct, 
his  right  would  not  be  preserved :  it  would  not  be  the  same  as 
before  the  enfranchisement,  because  before  the  enfranchisement 
his  right  could  not  have  been  taken  away  except  by  the  consent 
of  the  homage  at  a  manorial  court  at  which  he  could  attend  and 
which  he  might  influence. 

[Kay,  L.J.  The  effect  of  the  defendants'  contention  is  that 
the  right  of  the  enfranchised  tenant  would  not  merely  be  pre- 
served, but  greatly  enlarged,  because  the  right  originally  reserved 
to  the  lord  of  making  grants  with  the  consent  of  the  homage,  on 
their  shewing,  is  gone. 

Lopes,  L.J.    Surely  the  45th  section  of  15  &  16  Yict.  c.  51  is 
only  a  saving  section.] 

It  is  obvious  that  the  right  cannot  in  any  case  be  preserved 
after  the  enfranchisement  with  exactly  the  same  incidents  as 
before ;  for  instance,  the  mode  of  devolution  would  be  different 
from  what  it  would  have  been  if  the  property  had  remained 
copyhold.  It  is  contended  that  the  intention  apparent  from  the 
general  scope  of  the  Act  is  that  the  right  of  common  hitherto 
actually  enjoyed  shall  be  preserved  freed  from  manorial  inci- 
dents.   See  the  preamble  and  ss.  1,  7  of  the  Act. 

[Kay,  L.J.  The  incidents  of  the  right,  such  as  mode  of  devo- 
lution, may  be  altered ,  but  the  right  as  against  the  lord  is  not 
enlarged  by  the  Act.  It  is  not  a  mere  incident  of  the  right  that 
it  is  subject  to  a  right  of  the  lord  to  enclose  with  the  consent  of 
the  homage.  It  is  a  limitation  of  the  right  itself  that  it  is 
originally  made  so  subject.] 

[They  also  cited  Tyrringliam' s  Case  (2)  ;  Lady  Wentworth  v. 
Clay  (3) ;  Boherfson  v.  Eartopp  (4) ;  Lascelles  v.  Lord  Onslow  (5) ; 


Tilhary  v.  Silva  (6) ;  Statute  of  ]\terton  (20  Hen.  3,  c.  4) ; 
Statute  of  Westm.  2  (13  Edw.  1,  c.  46).] 


C.  A. 

1892 


Ramsey 

V, 

Ceuddas. 


(1)  Law  Kcp.  1  Q.  B.  44. 

(2)  4  Rep.  38L>. 

(3)  Gas.  t.  Finch,  2G3. 


(4)  43  Oh.  D.  484. 

(5)  2  Q.  B.  D.  433. 
(G)  45  Ch.  D.  98. 


232 


QUEEN'S  BENCH  DIVISION. 


[1893] 


0.  A.         Finlay,  Q.C.,  and  J.  F.  P.  BawUnson,  for  the  plaintiff,  were  not 

1892  called  upon  to  argue.    They  referred  the  Court  to  the  Copyhold 

Ramsey  ^^t,  1841  (4  &  5  Yict.  c.  35),  s.  91,  as  clearly  recognising  the 

Oruddas  validity  of  the  custom  found  by  the  jury. 

LoED  EsHER,  M.E.  In  this  case  the  questions  to  be  decided 
are  whether  the  custom  found  by  the  jury  is  a  good  custom,  and, 
if  so,  what  the  effect  of  it  is  with  regard  to  the  rights  of  the 
parties.  The  jury  have  found,  as  a  fact,  that  it  has  been  the 
custom  of  the  manor  from  time  immemorial  for  the  lord  to  make, 
grants,  with  the  consent  of  the  homage,  of  portions  of  the  waste 
of  the  manor  to  be  held  of  the  lord  on  copyhold  tenure.  There 
was  abundant  evidence  of  the  existence  in  point  of  fact  of  the 
alleged  custom.  The  rolls  of  the  manor  were  produced,  and 
shewed  as  many  as  eighty  cases  in  which  such  grants  had  been 
made,  and  there  was  no  evidence  adduced  by  the  defendants  to 
disprove  such  custom.  There  was  nothing  in  the  terms  of  the 
custom,  as  proved  and  found  by  the  jury,  to  the  effect  that 
there  must  be  a  sufficiency  of  waste  left  to  provide  for  the  rights 
of  the  commoners.  It  must  therefore  be  taken,  I  think,  that 
what  was  proved,  and  what  the  jury  intended  to  find,  was  a  custom 
to  make  such  grants  of  the  waste,  with  the  consent  of  the  homage, 
whether  there  was  a  sufficiency  of  common  left  or  not.  The 
question  then  arises,  whether  such  a  custom  is  good.  With 
regard  to  that  question,  we  have  in  favour  of  such  a  custom  the 
note  of  Lord  Campbell  to  the  case  of  Bouhott  v.  Winmill  (1), 
which,  no  doubt,  is  not  a  conclusive  or  binding  authority,  but  which 
is  entitled  to  great  weight.  He  says  there :  "  It  was  formerly 
doubted  how  far  a  custom  for  the  lord  to  make  grants  of  the 
waste  with  the  assent  of  the  homage  was  good,  where  a  sufficiency 
of  common  is  not  left ;  but  it  is  now  settled  that  the  practice  of 
making  such  grants  is  evidence  of  a  right  to  do  so  reserved  by 
the  lord  when  he  granted  a  right  of  common  over  the  waste, 
and  that  therefore  the  former  right  is  paramount  to  the  latter." 
There  is  also  the  authority  of  De  Grey,  C.J.,  a  very  great 
lawyer,  in  the  case  of  Folhard  v.  Hemmett.  (2)  Then  there  is 
the  case  of  Lady  Wentworth  v.  Clay  (3),  which  is  as  distinct  an 
(1)  2  Camp.  261.        (2)  5  T.  E.  417  (note).        (3)  Gas.  t.  Finch,  263. 
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authority  as  can  be  that  such  a  custom  is  good.    It  seems  to  me      C.  A. 
much  too  late  to  ask  us  to  overrule  these  authorities,  which,  I  may  1892 
observe,  have  been  treated  as  conclusive  by  the  late  Mr.  Joshua  r^^isey 
Williams,  in  his  Eights  of  Common,  a  book  of  the  highest  Q^^^jj^g 

value.  (1)   Therefore,  I  am  of  opinion  that  the  custom  proved  is    „ 

a  good  custom. 

What,  then,  is  the  result  of  the  custom  in  this  case  ?  Sup- 
posing that  the  tenement,  the  owner  of  which  is  objecting  to 
the  grant  to  the  plaintiff,  had  remained  copyhold,  what  would 
his  position  be?  The  custom  proved  is  that  the  lord  may 
make  grants  of  portions  of  the  waste  "  with  the  consent  of  the 
homage."  The  defendants'  counsel  desire  to  construe  this  as 
equivalent  to  the  consent  of  every  tenant  entitled  to  a  right 
of  common.  But  that  is  not  the  meaning.  The  case  of  Lad'i/ 
Wenhvorth  v.  Clay  (2)  distinctly  shews  that  the  consent  of  the 
majority  of  the  homage  is  sufficient.  Therefore  it  is  wrong  to 
say  that,  when  the  tenant  was  a  copyholder,  the  grant  to  the 
plaintiff  could  not  have  been  made  without  his  consent.  If  he  had 
been  present  at  the  court  and  dissented,  his  dissent  might  have 
been  overruled  by  a  majority;  so  that  his  right,  when  he  was  a 
tenant  of  the  manor,  was  subject  to  the  action  of  the  majority  of 
the  homage.  It  was  argued  that,  after  the  enfranchisement,  he, 
being  no  longer  a  tenant  of  the  manor,  had  no  right  to  be  present 
at  the  manor  court,  and  no  power  of  consenting  or  dissenting ; 
and  that  what  was  done  within  the  manor,  therefore,  could  not 
bind  him ;  but  his  enjoyment  of  his  right  must  remain  the  same 
as  before  the  enfranchisement,  and  could  not  be  affected  by  the 
power  of  the  homage.  But,  if  he  be  no  longer  a  tenant  of  the 
manor,  he  can  have  no  rights  as  such  ;  and  the  effect  of  the 
enfranchisement,  apart  from  the  saving  clause  in  s.  45  of  15  &  16 
Vict.  c.  51,  would  appear  to  be  to  take  away  his  right  of  common 
altogether.  Being  no  longer  a  tenant  of  the  manor,  but  for  that 
section  he  would  have  no  right  in  respect  of  the  waste.  How 
after  the  enfranchisement  does  he  get  any  right  over  the  common? 
Simply  by  virtue  of  the  Act  which  reserves  him  a  right.  He  can 
have  no  right,  therefore,  except  that  which  is  given  him  by  the 
Act.  The  45th  section  of  the  Act  provides  that  "  Nothing  herein 
(1)  See  Williams  on  Rights  of  Common,  p.  130.       (2)  Cas.  t.  Finch,  263. 
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0.  A.      contained  shall  operate  to  deprive  any  tenant  of  any  commonable 

1892       right  to  which  he  may  be  entitled  in  respect  of  such  lands,  but 

jj^jjgjjY    such  right  shall  continue  attached  thereto,  notwithstanding  the 

^  ^-  same  shall  have  become  freehold."  The  meanins^  of  that  must 
Oruddas.  ■  ^  °  ^ 

  be  that,  as  far  as  possible,  the  enfranchisement  shall  not  deprive 

Lord  Esher,  M.R,  ,  .  .  .  .  , 

him  of  any  right  of  common  which  he  had  in  respect  of  his 
tenement  before  it  was  enfranchised.  What  was  the  right  which 
the  tenant  had  ?  It  was  a  right  of  common  over  the  waste,  sub- 
ject to  the  right  of  the  lord,  with  the  consent  of  the  homage, 
although  he  might  dissent,  to  grant  portions  of  the  waste  to  be 
held  by  copy  of  court  roll.  Of  that  right  he  is  not  to  be 
deprived  ;  but  the  section  does  not  say  that  he  is  to  have  a  right 
which  he  never  had  before.  The  only  reasonable  construction 
seems  to  me  to  be  that  the  right  of  the  tenant  is  reserved,  subject 
to  the  same  limitation  as  nearly  as  possible  as  that  to  which  it 
was  subject  before  the  enfranchisement.  Therefore  the  case 
stands  on  the  same  footing  as  if  Claris  had  continued  a  tenant 
of  the  manor.  If  it  would,  under  the  circumstances  which  have 
occurred,  have  been  within  the  right  of  the  lord  to  inclose  this 
part  of  the  waste  as  against  him,  assuming  that  his  tenement  had 
remained  unenfranchised,  it  remains  within  the  lord's  right 
after  the  enfranchisement.  For  these  reasons  I  think  that  the 
verdict  and  judgment  for  the  plaintiff  were  right,  and  this  appli- 
cation must  be  dismissed. 

Lopes,  L.J.  The  custom  firstly  relied  on  by  the  plaintiff  in 
the  reply,  and  found  by  the  jury,  is  a  custom  for  the  lord  of  the 
manor,  with  the  consent  of  the  homage,  to  make  grants  of  portions 
of  the  waste  to  be  held  of  the  lord  on  copyhold  tenure.  I 
understand  that  to  mean  that  such  grants  may  be  made  whether 
there  is  a  sufficiency  of  common  left  or  not,  because  the  next 
paragraph  of  the  reply  alleges  alternatively  a  custom  to  grant 
portions  of  the  waste  leaving  a  sufficiency  of  common.  There 
was,  in  my  opinion,  clear  proof  of  the  existence  in  point  of  fact 
of  the  custom  found.  The  question  is  whether  the  custom  so 
proved  is  good.  The  authorities  appear  to  me  clearly  to  shew 
that,  even  when  a  sufficiency  of  common  is  not  left,  a  .custom  for 
the  lord  J  with  the  consent  of  the  homage,  to  make  grants  from 
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the  waste  to  be  held  by  copy  of  court  roll  is  a  good  custom,  on  C.  A. 
the  ground  that  the  existence  of  it  is  evidence  that,  when  the  1892 
lord  originally  granted  the  rights  of  common,  he  reserved  to  Eamsey 
himself  the  right  to  make  such  grants.  But  then  this  point  was  (Jp^^ddas 
taken  for  the  defendants.  It  was  said  that  for  this  purpose  the 
"  consent  of  the  homage  "  must  be  taken  as  equivalent  to  the 
unanimous  consent  of  the  tenants  entitled  to  rights  of  common, 
and,  applying  that  argument  to  this  case,  that  as  against  an 
enfranchised  tenant,  who  is  no  longer  able  to  take  part  in  the 
proceedings  of  the  homage,  if  he  dissents,  the  custom  is  gone. 
It  was  pointed  out  during  the  argument  that  the  result  of  this 
contention,  if  correct,  would  be  that,  if  one  acre  of  the  copyhold 
land  were  enfranchised,  practically  the  custom  would  be  gone  as 
to  all  the  rest.  The  case  of  Lady  Wenhvorth  v.  Clay  (1)  appears 
to  me  distinctly  to  shew  that  the  consent  of  the  majority  of  the 
homage  is  sufficient,  and  that  their  decision  is  binding  upon 
the  minority  who  may  dissent.  That  being  so,  what  would  the 
position  of  the  tenant  have  been  if  his  land  had  remained  unen- 
franchised ?  As  a  copyholder  of  the  manor  he  would  have  been 
subject  to  the  custom,  and  the  consent  of  the  majority  of  the 
homage  would  have  bound  him.  Then  what  is  his  position  after 
the  enfranchisement?  That  appears  to  me  to  depend  entirely 
on  the  Act  of  Parliament.  The  45th  section  provides  that 
"  Nothing  herein  contained  shall  operate  to  deprive  any  tenant 
of  any  commonable  right  to  which  he  may  be  entitled  in  respect 
of  such  lands ;  but  such  right  shall  continue  attached  thereto, 
notwithstanding  the  same  shall  have  become  freehold."  The 
right  of  the  tenant  before  the  enfranchisement  was  a  defeasible 
right,  subject  to  be  defeated  by  the  act  of  the  lord  with  the 
consent  of  the  homage,  even  although  there  should  not  be  a 
sufficiency  of  common  left.  The  effect  of  the  section  is  only 
to  preserve  that  defeasible  right.  I  do  not  say  that  it  can  be 
preserved  in  exactly  the  same  state  as  before.  There  must 
necessarily  be  some  difference  in  the  incidents  of  the  riglit. 
For  instance,  the  devolution  of  the  title  would  be  different,  the 
land  having  become  freehold.  The  intention  seems  to  be  to  pre- 
serve the  right  as  nearly  the  same  as  circumstances  will  allow 
(1)  Cas.  t.  Fincli,  2G3. 
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0.  A.     For  these  reasons  I  think  that  the  judgment  of  the  learned 
1892      judge  was  correct  and  that  the  application  fails. 
Bamsey 

Druddas  E^^y,  L.J.  I  quite  agree  that  the  right  found  in  this  case 
to  have  been  exercised  de  facto  by  the  lord  was  a  right,  with  the 
consent  of  the  homage,  to  grant  portions  of  the  waste  to  be  held 
on  copyhold  tenure,  whether  a  sufficiency  of  common  was  left  or 
not.  That  that  is  so  is  plainly  shewn  by  the  two  paragraphs  of 
the  reply  in  which  the  right  is  pleaded  alternatively,  first  with- 
out any  limitation,  and  secondly  with  the  limitation  that  there 
must  be  a  sufficiency  of  common  left.  The  finding  of  the  jury 
adopted  the  first  of  these  alternatives. 

The  first  question  that  arises  is  whether  such  a  right  is  good  in 
law.  I  use  the  term  "  right  "  advisedly,  because  it  seems  to  me 
in  such  a  case  more  appropriate  than  the  term  "  custom."  The 
authorities  appear  to  establish  that  a  custom  for  the  lord  to 
inclose  with  the  consent  of  the  homage  is  evidence  that  the  lord, 
when  he  originally  granted  the  rights  of  common  in  question,  re- 
served the  right  to  inclose  portions  of  the  waste  with  the  consent 
of  the  homage.  The  question  is  whether  such  a  reservation  is 
good.  The  authorities  appear  to  be  conclusive  that  it  is;  the 
exact  point  has  been  determined  in  Lady  Wentworth  v.  Clay  (1), 
and  there  seems  to  have  been  no  dissent  in  any  subsequent  case 
from  that  determination.  It  was  argued  that  the  foundation  of 
the  right  of  the  lord  to  make  such  grants  is  the  consent  of  the 
persons  to  be  affected  by  the  inclosure ;  that,  although  they  may 
not  all  actually  consent,  the  consent  of  the  homage  must  be 
taken  to  be  equivalent  to  the  consent  of  the  persons  whom  they 
represent,  viz.,  the  whole  of  the  tenants;  and  therefore  that, 
when  a  copyhold  tenement  becomes  enfranchised,  the  tenant, 
whose  right  of  common  is  reserved  by  the  statute,  being  no 
longer  a  copyholder  of  the  manor,  and  therefore  unable  to  be 
present  at  the  court,  cannot  be  bound  by  the  consent  of  the 
homage.  It  is  clear  to  my  mind  that  the  expression  "  consent  of 
the  homage  "  as  used  in  the  authorities  does  not  mean  the  con- 
sent of  every  one  of  the  tenants  entitled  to  common  rights,  or 
even  the  consent  of  every  one  present  at  the  court.    The  former 

(1)  Cas.  t.  Finch,  263. 
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meaning  would  be  absurd,  because  it  is  obvious  that  the  lord  may      C.  A. 
inclose  his  own  soil,  if  he  gets  the  consent  of  every  person  who  1892 
has  any  rights  over  it.    No  authority  is  needed  for  that  pro-  ramset 
position.    Therefore,  the  meaning  cannot  be  that  the  consent  of  ^p^^^^'j^^g 
every  tenant  is  necessary.    Then  is  the  meaning  that  there  must 
be  the  consent  of  every  one  that  is  present  at  the  court  ?  The 
case  of  Lachj  Wentworth  v.  Claij  (1)  is  a  clear  authority  to  the 
contrary.    It  appears  from  that  case  that  the  consent  of  the 
majority  of  the  homage  is  for  this  purpose  the  same  thing  as  the 
consent  of  the  homage.    It  was  there  held  that  such  a  custom 
as  this  is  a  perfectly  good  custom,  and  that  the  majority  of  the 
homage  can  bind  the  dissentient  minority.    It  appears  to  me, 
therefore,  plain  that  the  consent  of  the  homage  means  the 
consent  of  the  majority  of  those  present  at  the  court,  and  that, 
with  their  consent,  the  lord  may  exercise  his  reserved  right, 
though  a  minority  do  not  consent,  or  even  actively  dissent. 

Then  it  was  said  that  under  the  45th  section  of  the  Act  of 
1852  the  right  of  common  which  the  copyholder  had  is  still 
to  be  preserved  after  the  enfranchisement;  and  that  the  right 
would  not  be  exactly  the  same,  if  the  plaintiff's  contention  were 
correct,  because  the  former  right  was  a  right  of  common  which 
could  not  be  taken  away  without  the  possibility  of  the  copy- 
holder being  himself  present  at  the  court,  and  objecting,  and 
perhaps  influencing  the  conclusion  at  which  the  homage  arrived. 
There  is  no  doubt  that  difference.  After  the  enfranchisement 
he  is  no  longer  a  copyholder  of  the  manor ;  he  is  not  one  of  the 
homage,  and  therefore  cannot  be  present  or  influence  the  court. 
But  then,  as  has  been  said,  we  must  surely  read  this  section 
as  its  language  imports,  viz.,  as  meaning  that  the  tenant  is  not 
to  be  deprived  of  his  pre-existing  right,  not  as  conferring  upon 
him  a  new  or  larger  right.  The  terms  of  the  section  do  not 
import  the  creation  of  a  new  right,  but  only  the  preservation, 
as  far  as  possible,  of  the  old  right — that  is,  a  right  of  common 
subject  to  the  reserved  and  paramount  right  of  the  lord  to  inclose 
portions  of  the  waste  with  the  consent  of  the  homage.  If 
the  argument  for  the  defendants  were  correct,  the  enfranchised 
tenant  would  get  a  right  which  would  not  be  the  same  right  at 
(1)  Cas.  t.  Finch,  '203. 
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C.  A.      all — a  right  which  would  be  limited  in  a  different  way,  and  would 
1892       be  so  much  enlarged  as  practically  to  destroy  the  reserved  right 
Eamsey     of  the  lord  altogether.    The  effect  of  the  argument  is  that,  as 
Cruddas  enfranchised  tenant  can  no  longer  be  one  of  the  homage, 

there  can  be  no  consent  of  the  homage  as  against  him,  and  there- 
fore, if  he  chooses  to  dissent,  the  homage  cannot  effectively 
consent.  But  it  seems  to  me  quite  extravagant  to  suggest  that 
a  section  which  merely  says  that  the  tenant  is  not  to  be  deprived 
of  his  right  has  the  effect  of  giving  such  an  extraordinarily 
greater  right  than  he  had  before.  On  the  other  hand,  the  tenant 
is  not  substantially  injured  by  the  construction  we  are  putting 
on  the  Act.  After  enfranchisement,  he  still  has  his  right  of 
common,  and  the  homage,  before  consenting  to  an  inclosure, 
may  consider  whether  there  will  be  a  sufficiency  of  common  left; 
and  in  considering  that  question  they  must  necessarily  take  into 
account  the  rights  of  all  persons  entitled  to  common,  including 
the  enfranchised  tenant.  Therefore,  he  is  protected  in  a  similar 
manner,  though  perhaps  not  quite  to  the  same  extent  as  before. 
He  gets  a  great  advantage  by  the  enfranchisement ;  and  I  think 
that  there  is  no  injustice  in  holding  that  the  reservation  to  him 
is  of  a  right  as  nearly  as  possible  the  same  as  his  former  right,  it 
not  being  possible  to  reserve  exactly  the  same  right  to  him, 
because  he  has  ceased  to  be  a  member  of  the  homage. 

AppUeation  dismissed. 

Solicitor  for  the  plaintiff :  Ernest  Bichard  Wood. 
Solicitors  for  the  defendants  :  Some  <&  Birhett. 

E.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

ATTORNEY  GENERAL  v.  SMITH  and  COCKS. 

Bevenue — Prohate  Duty — Bond  fide  Mistake  in  Valuation — Liahility  of  Exe- 
cutor after  close  of  Administration — "  Person  acting  in  the  Administration 
of  the  Estate''^ — Customs  and  Inland  Bevenue  Act,  1881  (44  cfc  45  Vict, 
c.  12),  s.  32. 

By  s.  32  of  the  Customs  and  Inland  Revenue  Act,  1881,  it  is  provided  that, 
if  at  any  time  it  "  shall  be  discovered  that  the  personal  estate  and  effects  of 
a  deceased  person  were  at  the  time  of  the  grant  of  the  probate  of  greater  value 
than  the  value  mentioned  in  the  certificate,  the  person  acting  in  the  admi- 
nistration of  such  estate  and  effects  shall  deliver  a  further  affidavit  with 
an  account  to  the  Commissioners  of  Inland  Revenue  duly  stamped  for  the 
amount  which,  with  the  duty  (if  any)  previously  paid  in  respect  of  such  estate 
and  effects,  shall  be  sufficient  to  cover  the  duty  chargeable  according  to  the  true 
value  thereof." 

A  testator  bequeathed  certain  pictures  and  other  property  to  be  held  by 
trustees  as  heirlooms.  His  executors  caused  a  valuation  to  be  made  for  probate 
purposes,  and  delivered  to  the  Commissioners  of  Inland  Revenue  an  affidavit  of 
value,  with  an  account  on  the  basis  of  such  valuation  duly  stamped  in  accord- 
ance with  the  provisions  of  the  Customs  and  Inland  Revenue  Act,  1881.  Upon 
this  a  certificate  was  issued,  stating  the  value,  as  shewn  by  the  account,  and 
probate  was  granted.  Some  time  after  the  executors  had  finally  wound  up 
the  estate  it  was  discovered  that  one  picture  had  been  omitted  from  the 
valuation,  and  that  the  others  had  been  considerably  undervalued.  No 
suggestion  was  made  of  any  negligence  on  the  part  of  the  executors,  or  of  any 
incompetence  on  the  part  of  the  valuer.  On  an  information  praying  that  the 
executors  might  be  ordered  to  deliver  a  further  affidavit  and  account  in  accord- 
ance with  the  provisions  of  s.  32  : — 

Held,  by  the  Court  of  Appeal,  affirming  the  decision  of  the  Divisional  Court, 
that  the  executors,  having  completed  the  duties  of  administration,  were  not 
"persons  acting  in  the  administration  of  the  estate"  within  the  meaning  of  the 
section,  and  were  not  liable. 

Appeal  from  a  judgment  of  a  Divisional  Court  (Hawkins  and 
Wills,  JJ.).  (1) 

The  following  short  statement  will  be  sufficient  for  the  purpose 
of  the  present  report : — 

W.  C.  Smith,  by  his  will,  dated  April  18,  1879,  bequeathed 
certain  pictures  and  other  property,  to  be  held  by  trustees  as 
heirlooms.  He  died  in  1883,  and  his  executors  caused  a  valuation 


C.  A. 

1892 
Dec.  12,  13. 

1893 
Jan.  14. 


;(1)  [1892]  2  Q.  B.  289. 
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C.  A.  to  be  made  for  probate  purposes,  and  delivered  to  the  Com- 
1893       missioners  of  Inland  Eevenue  an  affidavit  of  value  with  an 


Attoeney  account  duly  stamped  in  accordance  with  the  provisions  of  the 
General    Q^stoms  and  Inland  Kevenue  Act,  1884  (44  &  45  Yict.  c.  12), 


V. 


Smith.     qj^^  probate  was  duly  granted  on  the  basis  of  such  valuation. 

One  of  the  pictures  included  in  the  bequest  was  accidentally 
omitted  in  the  valuation ;  the  others  were  valued  at  1194Z.  10s. 
The  testator's  estate  was  fully  wound  up  by  the  executors  in 
March,  1886,  and  since  that  time  the  executors  had  not  acted  in 
any  way  in  the  administration  of  the  estate.  In  1888  an  order 
was  obtained  by  the  tenant  for  life  under  the  Settled  Land  Act 
for  the  sale  of  the  pictures  which  had  been  left  as  heirlooms, 
and  they  were  all  accordingly  sold  for  14,500Z.,  500Z.  being  the 
price  realized  for  the  picture  which  had  been  omitted  from 
the  valuation.  An  information  was  then  filed  by  the  Attorney 
General  for  the  purpose  of  obtaining  from  the  executors  a  further 
affidavit  and  account,  under  s.  32  of  the  above-mentioned 
Act  (1),  on  the  ground  of  one  of  the  pictures  having  been 
omitted,  and  the  others  considerably  undervalued. 

No  imputation  was  made  against  the  executors  for  negligence 
or  against  the  valuer  for  incompetence.  The  Divisional  Court 
gave  judgment  for  the  defendants  on  the  ground  that  th& 
executors,  having  completed  the  duties  of  administration,  were 
.  not  persons  "  acting  in  the  administration  of  the  estate  "  within 
the  meaning  of  the  statute,  and  therefore  were  not  liable.  From 
this  judgment  the  Attorney  General,  on  behalf  of  the  Crown, 
appealed. 

(1)  44  &  45  Vict.  c.  12,  s.  32 :  "  If  duly  stamped  for  the  amount  which 
at  any  time  it  shall  be  discovered  with  the  duty,  if  any,  previously 
that  the  personal  estate  and  effects  of  paid  on  an  affidavit  in  respect  of  such 
the  deceased  were  at  the  time  of  the  estate  and  effects,  shall  be  sufficient 
grant  of  probate  or  letters  of  admi-  to  cover  the  duty  chargeable  according 
nistration  of  greater  value  than  the  to  the  true  value  thereof,  and  shall  at- 
value  mentioned  in  the  certificate,  or  the  same  time  pay  to  the  said  Com- 
that  any  deduction  for  debts  or  funeral  missioners  interest  on  such  amount 
expenses  was  made  erroneously,  the  at  the  rate  of  51.  per  cent,  per  annum,, 
person  acting  in  the  administration  of  from  the  date  of  the  grant,  or  from 
such  estate  and  effects  shall,  within  such  subsequent  date  as  the  said  Corn- 
six  months  after  the  discovery,  deliver  missioners  may  in  the  circumstances- 
a  further  affidavit  with  an  account  to  think  proper." 
the  Commissioners  of  Inland  Kevenue 
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Sir  G.  Russell,  A.G.,  and  Vaughan  HawJcins,  for  the  Crown. 
CozensSardy,  Q.O.,  and  Blhdin,  for  the  executors. 
Vaughan  Hawkins,  in  reply. 


Attorney 
General 

V. 


C.  A. 


1893 


1893.  Jan.  14.  A.  L.  Smith,  L.  J.,  delivered  the  judgment  of  Smith. 
the  Court  (Lindley,  Bowen,  and  A.  L.  Smith,  L.  JJ.)  as  follows  : — 
The  facts  relating  to  this  information  are  fully  set  forth  in  the 
judgments  of  Hawkins  and  Wills,  JJ.  (1),  and  need  not  be 
recapitulated.  The  point  to  be  determined  is,  What  is  the  true 
meaning  of  the  phrase  "  The  person  acting  in  the  administration 
of  such  estate  and  effects  "  in  s.  32  of  the  Customs  and  Inland 
Eevenue  Act,  1881  (44  &  45  Vict.  c.  12)  ?  Does  it  mean  the 
person  who  has  acted  by  applying  for  and  obtaining  probate  or 
letters  of  administration,  or  the  person  who  is  acting  in  the 
administration  of  the  estate  at  the  time  the  question  arises  as  to 
the  payment  of  further  duty?  By  48  Geo.  3,  c.  149,  s.  38, 
executors  and  others,  intromitting  in  Scotland  with  the  effects 
,  of  deceased  persons,  were  to  exhibit  an  inventory  thereof  in  the 
Commissary  Court  there,  duly  stamped,  and  if  at  any  subsequent 
period  a  discovery  should  be  made  of  any  other  effects  belonging 
to  the  deceased,  an  additional  inventory  or  inventories  were  to  be 
made  verified  by  an  aflSdavit  by  "  any  person  or  persons  intro- 
mitting with  or  assuming  the  management  of  such  effects,  and 
in  default  a  penalty  was  imposed."  By  55  Geo.  3,  c.  184,  prior 
Acts  were  repealed,  and  the  duties  therein  prescribed  were  im- 
posed upon  probate  of  wills  and  letters  of  administration  in 
England  and  upon  confirmations  of  testaments,  testamentary  or 
dative,  and  inventories  to  be  exhibited  in  the  Commissary  Courts 
in  Scotland.  By  s.  41  of  this  Act  it  was  enacted  that,  "  Where 
any  person  on  applying  for  the  probate  of  a  will  or  letters  of 
administration  "  should  have  estimated  the  estate  and  effects  of 
the  deceased  to  be  less  than  the  same  should  afterwards  prove  to 
be,  and  should  in  consequence  have  paid  too  little  duty,  it  should 
be  lawful  for  the  Commissioners  of  Stamps,  on  delivery  to  them 
of  an  alTidavit  of  the  value  of  the  estate,  to  cause  the  probate  or 
letters  of  administration  to^be  duly  stamped  on  payment  of  the 
full  duty,  and  a  furtlier  sum  or  penalty  payable  by  law  for 
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C.  A.  stamping  deeds  after  execution  ;  and  there  was  a  proviso  that 
1893  the  penalty  might  be  remitted  if  the  application  was  made  within 
Attoeney  six  months  after  the  true  value  of  the  estate  was  ascertained  and 
General  D^Q^e  had  been  no  intention  to  deceive.  By  s.  43  it  was  enacted 
Smith.  that  where  too  little  duty  should  have  been  paid  in  consequence 
A. L.  Smith,  L.J.  of  mistake  or  misapprehension,  "  if  an  executor  or  administrator 
acting  under  such  probate  or  letters  of  administration  "  should 
not  within  six  months  after  the  passing  of  the  Act  or  after  dis- 
covery of  the  mistake  or  misapprehension  apply  to  the  Commis- 
sioner of  Stamps  to  make  up  the  duty  which  ought  to  have  been 
paid,  he  should  forfeit  lOOZ.,  together  with  10  per  cent,  upon  the 
deficiency.  Now,  pausing  here,  what  is  the  meaning  of  the  term& 
"  any  person  applying  for  the  probate  of  a  will  or  letters  of 
administration "  and  "  any  executor  or  administrator  acting 
under  such  probate  or  Jetters  of  administration  "  ?  They  appear 
to  cover,  firstly,  the  case  of  the  person  who  was  applying  for  the 
probate  and  letters  of  administration  ;  and,  secondly,  the  case  of 
the  person  who,  having  obtained  them,  was  then  acting  a& 
executor  or  administrator  under  them.  It  was  pointed  out  by 
Wills,  J.,  in  his  judgment,  that  if  the  words  "  acting  under  such 
probate  or  letters  of  administration  "  were  to  have  no  meaning 
attached  to  them,  he  did  not  see  why  they  were  inserted,  for  the 
words  "  executor  or  administrator "  would  carry  all  that  was 
desired — and  in  this  we  agree.  The  terms  of  fhe  Scotch  Act 
appear  to  be  synonymous  with  the  words  "  an  executor  acting: 
under  such  probate."  The  words  are,  not  "  any  person  who  ha& 
intromitted  or  has  assumed  the  management  of  such  estate,"  but 
"  intromitting  with  or  assuming  the  management,"  which  we 
read,  "  is  intromitting  with  or  is  assuming  "  such  management. 
In  our  judgment  these  sections  limited  the  liabilities  therein 
imposed  to  those  executors  or  administrators  who  were  in  fact 
acting  when  the  liability  arose,  and  the  liabilitiesMid  not  attach 
to  those  who,  having  once  been  executors  or  administrators,  had 
ceased  to  act,  having  fully  administered  the  estate  of  their 
deceased.  In  the  year  1842,  by  5  &  6  Vict.  c.  82,  the  probate 
duty  in  Ireland,  theretofore  imposed  by  other  statutes,  was 
assimilated  to  that  payable  in  Great  Britain. 

Such  being  the  state  of  the  law  prior  to  1881,  we  now  come  to 
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the  Act  upon  which  the  present  question  arises — viz.,  44  &  45  C.  A. 
Vict.  c.  12.  It  will  be  noticed  that  ss.  27, 28,  and  29  use  the  same  1893 
phrase  as  s.  41  of  55  Geo.  3,  c.  184 — viz.,  "  The  person  applying  attorney 
for  the  probate  or  letters  of  administration."  In  s.  31  the  phrase  (General 
is,  "  If  at  any  time  after  the  grant ....  and  during  the  adminis-  Smith. 
tration."  In  ss.  32,  35,  and  37,  the  last  phrase  is  omitted,  and  a.  l.  smith,  l. j, 
there  is  inserted,  "  The  person  acting  in  the  administration  of  such 
estate  and  effects."  This  is  equivalent  to  the  phrase, "  an  executor 
or  administrator  acting  under  such  probate  or  letters  of  adminis- 
tration." In  s.  43  it  is, "  the  person  acting  in  the  execution  of  the 
will."  Neither  the  Attorney  General  nor  Mr.  Yaughan  Hawkins 
was  able  to  give  any  intelligible  reason  for  these  alterations  of 
language,  though  one  would  suppose,  if  the  Act  had  been  care- 
fully drawn,  that  some  such  reason  would  have  become  apparent. 
In  these  circumstances,  what  does  s.  32  mean  ?  The  Crown 
argues  that  the  true  reading  is  that  the  executor  or  administrator 
who  has  applied  for  and  has  obtained  the  probate  or  letters  of 
administration  is  the  person  to  file  the  affidavit  and  personally 
pay  for  the  extra  stamp,  no  matter  whether  he  has  long  since 
ceased  to  act,  having  fully  administered  the  estate,  and  has  no 
assets  whereout  to  recoup  himself.  The  defendants'  reading  is 
that  the  executor  or  administrator  who  is  acting  at  the  time  the 
mistake  is  discovered  is  the  person  to  file  the  affidavit  and  pay^ 
for  he  personally  would  be  able  to  recoup  himself  out  of  the 
estate  he  is  administering,  and  that  the  section  does  not  apply 
to  an  executor  or  administrator  who  has  ceased  to  act,  having 
fully  administered  the  estate.  There  is  obviously  this  result,  if 
the  last  reading  be  correct — viz.,  that  at  times  the  Crown  may  be 
unable  to  obtain  the  duty  which  it  was  entitled  to ;  but  we  can 
find  nothing  in  the  Act  of  1881  to  shew  any  intention  to  alter  the 
liability  of  an  executor  or  administrator  from  that  which  there- 
tofore existed,  and  we  may  add  that  it  would  appear  from  Mr. 
Hanson's  book  that  the  practice  of  Somerset  House  has  been 
only  to  look  to  the  executor  or  administrator  whilst  the  estate 
Avas  being  administered.  In  the  next  place,  if  the  Crown's  con- 
tention is  right,  it  leads  to  what  is  a  manifest  absurdity — viz., 
that  the  executor  of  an  executor  might  be  personally  liable  for 
an  accidental  omission  of  the  first  executor  which  iook  place 
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C.  A.      whilst  that  executor  was  administering  the  estate  of  his  testator, 
1893      the  mistake  not  being  discovered  until  after  the  death  of  the 
Attoeney-  first  executor.    Mr.  Vaughan  Hawkins,  in  reply,  finding  he  could 
Geneeal  maintain  this  proposition,  abandoned  it,  and  he  then  said 

Smith.  that  s.  32  applied  only  to  the  personal  liability  of  the  executor 
A.  L.  Smith,  L.J.  who  had  made  the  mistake.  By  this  means  he  hoped  to  sur- 
mount the  difficulty;  but  we  can  find  in  the  section  no  such 
limitation  of  liability,  if  the  words  "  the  person  acting  in  the 
administration  of  such  estate  "  are  read  as  applying  to  a  person 
who  had  once  acted  by  taking  out  probate  or  letters  of  adminis- 
tration. An  executor,  it  must  be  remembered,  is  not  usually 
liable  to  pay  out  of  his  own  assets  for  the  acts  of  his  testator, 
and  yet  upon  the  Crown's  construction  of  the  section  he  may 
be.  We  are  fully  alive  to  the  difficulty  presented  by  s.  37. 
It  is  pointed  out,  and  with  truth,  that  the  words  in  s.  32  and  in 
s.  37  are  the  same,  and  it  is  said  that  if  s.  32  be  read  as  the 
defendants  contend,  then  the  Crown  may  be  deprived  of  the 
three  years  within  which  it  may  require  explanations  under  s.  37. 
This  is  so  ;  but  we  answer  that  when  once  the  Crown  abandoned 
its  claim  to  look  to  the  executor  of  an  executor  it  abandoned  its 
indefeasible  right  to  the  three  years  under  s.  37,  for  an  executor 
might  well  die  within  three  years,  and  it  had  to  be  admitted  that 
then  the  Crown's  right  was  at  an  end.  In  the  result,  we  read  the 
words  in  s.  32  as  meaning  the  person  who  is  acting  in  the 
administration  of  the  estate- when  the  mistake  is  discovered,  and 
if  there  is  then  no  such  person,  the  estate  having  been  fully 
administered,  the  Crown  is  without  remedy.  It  mast  not  be 
forgotten  that  this  is  a  taxing  Act  imposing  pecuniary  burdens, 
and  it  is  well  settled  that  all  charges  upon  the  subject  must  be 
imposed  by  clear  and  unambiguous  language.  This  certainly  is 
not  so  in  the  present  case,  and  no  one  can  say  that  it  is.  In  our 
judgment,  this  appeal  must  be  dismissed  with  costs. 

Aj)peal  dismissed. 

Solicitors  for  Crown :  The  Solicitor  of  Inland  Bevenue. 
Solicitors  for  defendants  :  Wade  &  LyalL 

M.  W. 
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LAWSON,  Petitioner;  CHESTER  MASTER,  Respondent.  1893 

(The  Cirencester  Election  Petition.) 

Parliament — Election  Petition — Change  of  Venue — "  Special  Circumstances  " — 
Parliamentary  Elections  Act,  1868  (31  &  32  Vict,  c,  125),  s.  11,  sub-s.  11. 

The  existence  of  special  circumstances  which,  render  it  desirable  that  the 
petition  should  be  tried  elsewhere  than  in  the  borough  or  county  in  which  the 
election  took  place  is  a  condition  precedent  to  the  power  to  change  the  place 
of  trial  of  a  parliamentary  election  petition  from  such  borough  or  county,  and 
the  fact  that  the  inquiry  is  of  such  a  nature  that  the  trial  can  be  more  cheaply 
and  conveniently  held  elsewhere  does  not  constitute  such  special  circum- 
stances. 

Application  by  the  petitioner  for  an  order  under  the  Par- 
liamentary Elections  Act,  1868  (31  &  32  Yict.  c.  125),  s.  11, 
sub-s.  11  (1),  to  appoint  the  metropolis  as  the  place  for  the  trial 
of  a  petition  against  the  return  of  the  respondent  as  member  of 
Parliament  for  the  Cirencester  Division  of  Grloucestershire.  The 
place  of  trial  had  already  been  changed  from  the  Cirencester 
Division  to  Gloucester ;  but  the  order  had  been  made  without 
prejudice  to  any  further  application  that  might  be  made  to 
change  the  place  of  trial.  From  an  affidavit  used  in  support  of 
the  application,  it  appeared  that  the  petition  contained  charges 
of  illegal  practices,  but  that,  owing  to  failure  to  obtain  evidence 
in  support  of  these  charges,  the  time  for  delivery  of  particulars 
had  been  allowed  to  expire,  and  no  particulars  had  been  de- 
livered ;  so  that,  the  charges  of  illegal  practices  having  been 
abandoned,  the  only  questions  which  remained  to  be  tried 
related  to  the  validity  of  certain  ballot  papers,  twenty  on  one 
side  and  forty-two  on  the  other,  which  had  been  reserved  for  a 

(1)  By  31  &  32  Vict.  c.  125,  s.  11,  the  trial  as  shall  appear  most  cou- 

Hub-s.  11,  the  trial  of  an  election  peti-  venient." 

tion,  in  the  case  of  a  petition  relating        By  the  Redistribution  of  Seats  Act, 

to  a  county  election,  shall  take  place  1885  (48  &  49  Vict.  c.  23),  s.  9,  sub- 

in  the  county,  "  provided  always  that  s.  1,  counties  returning  more  than  one 

if  it  shall  appear  to  the  Court  that  member  are  to  be  divided  into  the 

special    circumstances   exist   which  same  number   of  divisions  as  the 

render  it  desirable  that  the  petition  number  of  members  ;  and  by  sub-s.  3 

should  be  tried  elsewhere  than  in  the  "  the  law  relating  to  parliamentary 

.  .  .  county,  it  shall  be  lawful  for  the  elections  shall  apply  to  each  such  divi- 

Court  to  appoint  such  other  place  for  sion  as  if  it  were  a  separate  county." 
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scrutiny ;  and  one  question  as  to  a  tendered  vote,  as  to  which  it 
would  be  necessary  to  call  a  few  witnesses.  It  was  stated  that 
the  inquiry  would  take  only  a  short  time. 

A.  T.  Lawrence,  for  the  petitioner,  in  support  of  the  applica- 
tion. Sufficient  special  circumstances  exist  to  bring  the  case 
within  31  &  32  Vict.  c.  125,  s.  11,  sub-s.  11 ;  and  having  regard 
to  the  fact  that  the  inquiry  will  be  little  more  than  a  scrutiny, 
and  very  few  witnesses  will  be  called,  it  is  desirable,  in  the 
interest  of  both  parties,  that  the  trial  should  take  place  in  the 
metropolis.  Whatever  may  be  the  result  of  the  trial,  considerable 
expense  will  necessarily  be  saved  if  the  application  is  granted. 
[He  referred  to  Collins  v.  Price.  (1)] 

J,  G,  Lewis  Coward,  for  the  respondent.  If  the  charges  of 
illegal  practices  were  persisted  in,  the  respondent  would  oppose 
this  application ;  but,  as  those  charges  are  withdrawn,  he  consents 
to  it. 

LoED  CoLEEiDGE,  C.J.  I  am  of  opinion  that  this  application 
ought  to  be  refused.  On  looking  at  the  object  of  the  statute,  it 
is  apparent  that  one  great  point  aimed  at  is  to  secure  that  the 
trial  shall  be  held  at  the  place  to  which  the  petition  refers. 
There  is  no  ground  on  which  the  Court  can  interfere  to  change 
the  place  of  trial,  unless  special  circumstances  exist  such  as  to 
make  it  desirable  that  the  trial  shall  take  place  elsewhere. 
When  such  special  circumstances  exist  giving  jurisdiction,  the 
Court  may  then  consider  the  question  of  convenience ;  but  the 
existence  of  special  circumstances  is  a  condition  precedent  to  the 
exercise  of  jurisdiction.  The  argument  put  forward  in  support 
of  this  application  involves  the  rejection  of  the  necessity  for  the 
existence  of  special  circumstances,  and  if  we  were  to  accede  to  it 
our  decision  would  have  the  effect  of  giving  power  to  order  the 
place  of  trial  to  be  changed  to  wherever  the  Court  might  think 
it  most  convenient  that  the  petition  should  be  tried.  The  fact 
that  the  petition  resolves  itself  into  a  scrutiny  was  not  intended 
to  be  a  special  circumstance  within  the  meaning  of  the  Act,  and 
therefore  is  not  such  a  special  circumstance  as  can  confer  the 

(1)  5  C.  P.  D.  544. 


1893 


Lawson 

V. 

Chester 
Master. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


247 


power  of  taking  away  the  trial  of  the  petition  from  the  borough  1893 
or  county  in  which  the  election  took  place.   I  am  also  of  opinion  l^wson 
that  mere  questions  of  expense  are  not  special  circumstances  Chester 
within  the  meaning  of  the  Act.    According  to  the  argument  in  Master. 
support  of  the  application,  the  place  of  trial  might  be  changed  Lord  Coleridge, 
in  any  case  in  which  it  would  be  more  convenient  or  less  ex- 
pensive that  the  trial  should  be  held  in  some  place  outside  the 
borough  or  county ;  but  the  Act  does  not  say  that  this  is  to  be 
so.    The  trial  of  election  petitions  is  meant  to  be  local  in  the 
absence  of  special  circumstances.    I  will  not  attempt  to  give  an 
exhaustive  definition  of  the  special  circumstances  which  would 
be  sufficient ;  but  instances  may  be  given,  such  as  the  over- 
preponderating  influence  of  some  great  man  in  the  district,  or 
an  excited  state  of  political  feeling  on  one  side  or  the  other,  or 
on  both  sides,  and  the  probability  that  such  excited  state  of 
feeling  might  bring  about  a  riot.    There  must  be  such  special 
circumstances  as  to  render  the  trial  of  the  petition  elsewhere 
than  in  the  borough  or  county  not  merely  more  convenient,  but 
more  conducive  to  the  ends  of  justice.   It  would  be  dangerous  to 
consider  the  question  of  convenience  alone. 

Cave,  J.  I  am  of  the  same  opinion.  Personally,  I  should  be 
glad  to  accede  to  the  desire  of  both  parties;  but  I  think  it  is 
impossible  on  the  language  of  the  Act  to  hold  that,  because  it 
would  be  more  convenient  and  cheaper  to  hold  the  trial  in 
London,  the  Court  is  entitled  to  change  the  place  of  trial.  I 
agree  with  the  Lord  Chief  Justice,  and  think  that  he  has  given 
the  correct  interpretation  of  the  Act. 

A]p]flication  refused,  (1) 

Solicitors  for  petitioner :  II.  F.  &  J,  W.  Gobh. 
Solicitors  for  respondent:  Feacoch  &  Goddard,  for  Midlirujs, 
Ellett  ct*  Go.,  Girencester. 

(1)  Sec  Arch  v.  Bentincl',  18  Q.  B.  D.  548. 

P.  B.  U. 
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In  the  Matter  of  the  ILKLEY  HOTEL  COMPANY. 

Company — Winding-up — County  Court — Jurisdiction — Title  to  Property — 
Question  hetween  the  Liquidator  and  a,  Stranger— Companies  Acty  1862 
(25  &  26  Vict.  c.  89),  ss.  98,  IQ^— Companies  {Winding-up)  Act,  1890 
(53  &  54  Vict,  c.  63). 

Where  a  petition  to  wind  up  a  company  is  presented  to  a  county  court  under 
53  &  54  Yict.  c.  63,  s.  1,  sub-s.  3,  the  judge  of  the  county  court  has  no  jurisdic- 
tion to  make  an  order  deciding  a  question  as  to  title  to  property,  which  arose 
before  the  commencement  of  the  winding-up,  between  the  company  and  a 
stranger. 

Appeal  from  an  order  of  the  judge  of  the  county  court  at 
Leeds  directing  the  appellant  to  deliver  up  certain  wine  to  the 
liquidator  of  the  Ilkley  Hotel  Company. 

The  wine  in  question  had  been  transferred  by  the  manager  of 
the  company  to  the  appellant  before  the  presentation  of  the 
petition  for  winding  up  the  company  to  the  county  court  at 
Leeds,  under  the  Companies  (Winding-up)  Act,  1890  (53  &  54 
Yict.  c.  63).  (1)  The  liquidator  applied  for  an  order,  declaring 
the  transfer  of  the  wine  to  the  appellant  to  be  a  fraudulent 
preference  within  the  meaning  of  s.  164  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89).  The  county  court  judge  came  to 
the  conclusion  that  the  manager  had  no  authority  from  the 
company  to  make  the  transfer,  and  therefore  there  was  no 
fraudulent  preference  on  the  part  of  the  company,  but  the 
transfer  was  Yoid,  and  he  ordered  the  appellant  to  give  up  the 
wine  to  the  liquidator. 


1893 
Jan.  13. 


(1)  By  the  Companies  (Winding- 
up)  Act,  1890  (53  &  54  Vict.  c.  63), 
s.  1,  sub-s.  1,  jurisdiction  to  wind  up 
companies  is  conferred  on  the  county 
court. 

By  sub-s.  3  :  "  Where  the  amount 
of  the  capital  of  a  company  paid 
up  or  credited  as  paid  up  does  not 
exceed  10,000?.,  and  the  registered 
office  of  the  company  is  situate  within 
the  jurisdiction   of  a  county  court 


having  jurisdiction  under  this  Act,  a 
petition  to  wind  up  the  company  or 
to  continue  the  winding-up  of  the 
company  under  the  supervision  of  th® 
Court  shall  be  presented  to  that 
county  court." 

By  sub-s.  6  :  "  Every  Court  having, 
jurisdiction  under  this  Act  to  wind 
up  a  company  shall,  for  the  purposes, 
of  that  jurisdiction,  have  all  th& 
powers  of  the  High  Court." 
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Yate  Lee,  for  the  appellant.    The  county  court  judge  had  no  1893 


jurisdiction  to  make  this  order,  deciding  a  question  which  arose  jj^ 
previously  to  the  winding-up  between  the  company  and  a  ^^compSy.^^ 
stranger.  Where  the  legislature  intended  such  jurisdiction  to 
be  exercised  by  a  county  court  judge  in  bankruptcy,  the  jurisdic- 
tion was  conferred  by  express  enactment  (46  &  47  Yict.  c.  52, 
s.  102,  sub-s.  1),  subject  to  a  limitation  as  to  amount.  There  is 
no  corresponding  provision  in  the  Companies  Acts.  It  is  by 
no  means  clear  that  the  judge  had  jurisdiction  to  declare  the 
transaction  a  fraudulent  preference ;  but  it  is  unnecessary  to 
press  this  point,  for  the  finding  that  the  manager  acted  without 
authority  negatives  fraudulent  preference  on  the  part  of  the 
company. 

Muir  Mackenzie,  for  the  liquidator.  As  to  fralTclulent  pre- 
ference, there  would  be  jurisdiction  under  s.  164  of  the  Complies 
Act,  1862  (25  &  26  Vict.  c.  89) ;  but,  independently  of  this  point, 
jurisdiction  is  conferred  by  the  general  power  in  s.  98  of  the 
same  Act,  to  "  cause  the  assets  of  the  company  to  be  collected 
and  applied  in  discharge  of  its  liabilities,"  which  is  extended  to 
the  county  court  by  the  Companies  (Winding-up)  Act,  1890 
(53  &  54  Vict.  c.  63).  Sects.  100  and  153  of  the  Act  of  1862 
also  shew  an  intention  to  confer  extensive  jurisdiction. 

[The  following  decisions  were  referred  to  :  In  re  Inns  of  Court 
Ilotel  Company  (1)  ;  Be  Liverpool  and  London  Guarantee  and 
Accident  Insurance  Company,  Gallagher  and  Others  Case  (2) ; 
In  re  Civil  Service  and  General  Store.  (3)] 

Cave,  J.  It  appears  to  me  to  be  quite  clear  that  the  county 
court  judge  had  no  jurisdiction  to  make  the  order  which  he  has 
made  in  this  case.  An  application  was  made  to  him  to  declare 
the  transfer  of  certain  wine  to  the  appeUant  to  be  a  fraudulent 
preference.  The  question  was  raised  in  argument  Avhether  he 
had  any  jurisdiction  to  accede  to  that  application  and  declare 
the  transaction  to  be  a  fraudulent  preference.  As  to  that  ques- 
tion, I  give  no  opinion.  It  is  imnecessary  to  decide  the  point, 
because  the  county  court  judge  came  to  the  conclusion  that  there 

(1)  Law  Kcp.  G  Eq.  82.  (2)  46  L.  T.  (N.S.)  54. 

(3)  57  L.  J.  (Ch.)  119. 
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1893      had  been  no  fraudulent  preference  by  the  company,  on  the 


In  EE      ground  that  what  was  done  was  done  by  the  manager  acting 
^^SmpSy.^^  without  authority,  and  therefore  there  had  been  no  valid  transfer 
cave~j  wine ;  and  he  thereupon  ordered  the  delivery  of  the  wine 

to  the  liquidator.  The  question  to  be  decided  is  whether  he  had 
authority  to  make  that  order.  By  the  Bankruptcy  Act,  1883 
(46  &  47  Yict.  c.  52);  s.  102,  sub-s.  1,  the  judge  of  the  High 
Court  in  bankruptcy  has  authority  to  make  orders  of  a  nature 
similar  to  this ;  and  a  county  court  judge  in  bankruptcy  has  a 
like  jurisdiction  where  the  amount  in  dispute  does  not  exceed  in 
value  200Z. :  but  this  jurisdiction  is  subject  to  the  right  of  appeal, 
not  only  on  questions  of  law,  but  also  on  questions  of  fact. 
The  provisions  of  the  Winding-up  Acts  are  altogether  different. 
There  is  nothing  in  those  Acts  approaching  in  wideness  of  scope 
to  the  provision  in  the  Bankruptcy  Act  to  which  I  have  referred. 
Sect.  98  of  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89),  has 
been  referred  to  in  support  of  the  contention  that  the  jurisdiction 
exists  ;  but  obviously  that  section  only  contains  a  very  general 
statement  of  the  power  to  collect  and  apply  the  assets.  Where 
there  is  no  dispute,  the  official  liquidator  takes  possession  of  and 
distributes  the  assets ;  but  this  is  quite  consistent  with  the  view 
that  the  Act  does  not  give  the  Court  any  power  to  decide  such  a 
question  as  the  county  court  judge  has  decided  in  the  present 
case.  The  functions  of  the  Court  are  administrative ;  and  there 
is  no  ground  for  collecting  from  the  language  of  the  Acts  an 
implied  power  to  decide  such  a  question  as  this.  Several  other 
sections  have  been  referred  to  in  support  of  the  respondent's 
contention ;  but  none  of  them  contain  provisions  similar  to  those 
of  the  Bankruptcy  Act.  It  is  important  to  consider  the  conse- 
quences of  giving  effect  to  the  opposite  view.  The  result  would 
be  that  a  county  court  judge  would  have  power  to  entertain  a 
dispute  between  the  company  and  a  stranger  without  any  limit 
corresponding  to  the  limit  of  200Z.  fixed  by  the  Bankruptcy  Act : 
and,  moreover,  there  would  be  no  appeal  from  his  decision  except 
on  a  question  of  law ;  so  that  if  a  question  of  fact  were  decided 
.  dealing  with  an  amount  of  20,000Z.,  there  would  be  no  possibility 
of  an  appeal.  This  would  ■  be  a  very  different  state  of  affairs 
from  that  resulting  from  the  provisions  of  the  Bankruptcy  Act. 
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There  is  no  thing  in  any  of  the  statutes  to  shew  an  intention  to  1893 

confer  such  an  extended  jurisdiction.    It  is  a  power  which  no 

judge  of  the  High  Court  possesses ;  for  in  the  case  of  a  decision  ^^Q^^jp^^^^^ 

by  a  judge  of  the  High  Court,  whether  with  or  without  a  jury,  ca^^Tj 

there  is  an  appeal  to  the  Court  of  Appeal  and  to  the  House  of 

Lords ;  whereas  in  the  present  case,  if  the  respondent's  contention 

were  correct,  the  county  court  judge  would  have  jurisdiction  to 

make  orders  without  any  limit  as  to  amount,  and  in  many  cases 

without  appeal.    For  these  reasons,  I  am  of  opinion  that  our 

decision  must  be  in  favour  of  the  appellant. 

LoED  CoLEKiDGE,  C. J.,  concurred. 

Ajo^eal  allowed. 

Solicitors  for  appellant :  Farmer,  Carpenter,  c0  Bawson. 
Solicitors  for  respondent :  Field,  Boscoe  &  Co.,  for  Taylor, 
Jeffery,  &  Jessop,  Bradford, 

P.  B.  H. 


CAKR  V.  FOWLE.  1893 

TitJies — Hop- grounds  or  MarJcet-gardens — Bent-charge  in  lieu  of  Extraordinary  _  ^' 
Charge — Exemption  from  Land  Tax — 49  &  50  Vict.  c.  54,  ss.  3,  4,  sul-s.  5. 

The  annual  rent-cliarge  payable  under  the  Extraordinary  Tithe  Eedemption 
Act,  1886  (49  &  50  Vict.  c.  54),  in  lieu  of  the  extraordinary  charge  previously 
levied,  under  the  Tithe  Commutation  Acts,  on  hop-grounds,  orchards,  fruit 
plantations,  and  market-gardens,  is  exempt  from  land  tax. 

Special  Case  stated  in  an  action  brought  to  recover  a  sum  of 
m,  10s.  4cZ. 

The  plaintiff  was  the  vicar  of  the  parish  of  Marden,  in  Kent, 
and  the  defendant  was  the  collector  to  the  local  commissioners 
for  the  land  tax. 

On  February  5,  1892,  the  defendant  distrained  upon  certain 
goods  in  the  vicarage  of  the  plaintiff  as  a  distress  for  non-payment 
of  the  land  tax,  and  the  plaintiff,  to  prevent  the  sale  after  seizure, 
paid  111.  10s.  4cZ.  under  protest. 

The  distress  was  levied  in  respect  of  land  tax,  alleged  by  the 
defendant  to  be  due  in  respect  of  the  new  rent-charge  payable  to 
the  plaintiff,  as  vicar  of  the  parish,  which  was  substituted  by  the 
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1893  Extraordinary  Tithe  Eedemption  Act,  1886  (1),  for  the  former 
Cabr      extraordinary  charge. 

FowLE.  plaintiff  admitted  that  the  distress  was  legal  and  proper 

in  all  respects  if  the  new  rent-charge  was  not  exempt  from 
land  tax. 

The  question  for  the  opinion  of  the  Court  was  whether,  upon 
the  proper  construction  of  the  Act,  the  new  rent-charge  was 
exempted  from  or  liable  to  assessment  to  the  land  tax. 

Stevenson  Moore,  (F.  Meadows  White,  Q.G.,  with  him),  for  the 
plaintiff.  The  extraordinary  charge  payable  on  hop-grounds  or 
market-gardens  under  the  Tithe  Act,  1836  (6  &  7  Wm.  4,  c.  71), 
was,  no  doubt,  liable  to  land  tax  (see  ss.  40,  42,  69),  for  under 
that  statute  the  tax  was  not  deducted,  and  remained  payable  ;  but 
it  is  otherwise  in  the  case  of  the  rent-charge  substituted  for  the 
extraordinary  charge  by  the  Extraordinary  Tithe  Eedemption 
Act,  1886  (49  &  50  Vict.  c.  54),  for  s.  3  of  that  Act  expressly 
provides  that  in  estimating  the  value  of  the  extraordinary  charge 
for  which  this  rent-charge  is  substituted  "the  commissioners 
shall  take  into  consideration  the  net  annual  value  of  the  same, 
after  allowing  for  the  expenses  of  collection,  rates,  taxes  (except 
income  tax),  and  other  outgoings."  The  effect  of  this  provision 
is  that  the  land  tax  is  deducted  from  the  amount  of  the  rent- 
charge  payable  to  the  vicar,  whereby  he  gets  so  much  less,  and 
if  he  has  afterwards  to  pay  the  tax  he  is  paying  it  twice  over. 
The  words  at  the  end  of  s.  4,  sub-s.  5,  exempting  the  rent-charge 
from    any  parochial,  county,  or  other  rate,  charge,  or  assessment," 

(1)  49  &  50  Vict.  c.  54.    By  s.  3  :  charge  is  imposed,  the  right  of  th® 

"  For  the  purpose  of  estimating  the  cultivator  to  discontinue  such  special 

capital  value  of  the  said  charge  the  cultivation  at  any  time  and  thereby  to 

commissioners  shall  take  into  con-  cause  the  suspension  of  the  said  charge-, 

sideration  the  net  annual  value  of  the  the  prospect  of  the  substitution  of 

same,  after  allowing  for  the  expenses  other  land  on  the  same  farm  for  such 

of  collection,  rates,  taxes  (except  in-  cultivation  .  .  .  and  any  other  special 

come  tax),  and  other  outgoings,  the  circumstances  applicable  to  the  farm 

value  of  the  land  subject  to  the  said  or  parcel  of  land  under  consideration." 

charge,  the  length  of  time  during  By  sect.  4,  subrs.  5  :  "  The  said  rent- 

which  the  said  charge  has  been  paid,  charge  shall  not  be  subject  to  any 

the  prospect  of  the  continuance  or  parochial,  county,'or'other  rate,  charge^ 

discontinuance  of  the  special  cultiva-  or  assessment." 
tion  in  respect   of  which  the  said 
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are  wide  enough  to  include  land  tax,  and  should  be  read  as  ^^^^ 
co-extensive  with  the  words  of  s.  3.  Oabr 
Cliannelly  Q.G.  (T.  Willes  Chitty,  with  him),  for  the  defendant.  fowle. 
This  rent-charge  is  a  hereditament,  and  therefore  liable  to  land 
tax  under  the  Land  Tax  Act,  1797  (38  Geo.  3,  c.  5),  made  per- 
petual by  the  Land  Tax  Perpetuation  Act,  1798  (38  Geo.  3,  c.  60), 
unless  exempted  by  subsequent  legislation  :  Metropolitan  By.  Co, 
V.  Folder.  (1)  Such  exemption  should  be  express  ;  it  will  not 
be  implied :  Lord  Colchester  v.  Keivney.  (2)  In  order  to  ascer- 
tain whether  the  exemption  exists,  it  is  necessary,  in  the 
first  instance,  to  look  at  the  exemption  clause  in  the  Act  of 
1886,  which  is  the  last  clause  of  s.  4,  sub-s.  5.  The  words  are 
"  parochial,  county,  or  other  rate,"  &c.,  but  by  s.  69  of  the  Tithe 
Act,  1836,  the  extraordinary  charge  was  "  subject  to  all  parlia- 
mentary, parochial,  and  county  and  other  rates,  charges,  and 
assessments."  The  effect  is  that  the  rent-charge  is  exempt 
from  parochial  and  county,  but  not  from  parliamentary,  rates, 
&c.,  and  therefore  not  from  land  tax :  Waterloo  Bridge  Co.  v. 
Ctdl.  (3)  This  being  so,  there  is  nothing  in  s.  3  to  extend  the 
exemption. 

Day,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment, on  the  ground  that  the  rent-charge  which  is  substituted 
for  the  previously  existing  extraordinary  charge  under  the  Extra- 
ordinary Tithe  Kedemption  Act,  1886  (49  &  50  Vict.  c.  54),  is 
exempt  from  land  tax.  I  come  to  this  conclusion  mainly  on  the 
construction  of  s.  3  of  the  Act,  which  comes  before  s.  4,  sub-s.  5, 
in  natural  as  well  as  in  numerical  order.  We  must  consider 
first  what  is  the  subject  to  be  dealt  with,  and  that  is  the  rent- 
charge  which  is  substituted  by  the  Act  for  the  old  extraordinary 
charge.  In  s.  3  the  origin  of  the  tithe  rent-charge  is  dealt  with, 
and  the  method  of  getting  at  the  amount  is  pointed  out,  which 
is  by  taking  into  consideration,  among  other  circumstances,  the 
net  annual  value  of  the  extraordinary  charge  previously  payable, 
after  allowing  for  the  expenses  of  collection,  rates,  taxes  (except 
income  tax),  and  other  outgoings."    It  is  clear,  therefore,  that 

(I)  [1892]  1  Q.  B.  1G5.  (2)  Law  Kcp.  2  F.x.  253. 

(3)  1  E.  &  E.  213. 
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1893  in  getting  at  the  capital  value  it  is  necessary  to  deduct  the 
Cabr  expenses  of  collection.  Formerly  there  would  have  been  ex- 
penses incurred  in  the  collection  of  the  extraordinary  tithe,  but 
it  might  be  expected  that  the  substituted  rent-charge  could  be 
collected  without  incurring  those  expenses ;  and,  therefore,  it 
was  reasonable  that  in  estimating  the  value  the  expenses  should 
be  deducted.  Then- the  deductions  include  rates  and  taxes 
(except  income  tax),  for  it  was  intended  that  the  rent-charge 
should  be  subject  to  income  tax,  and  the  deductions  further 
include  other  outgoings.  It  is  contended  on  behalf  of  the 
plaintiff  that  his  case  is  strengthened  by  the  provision  in  s.  4^ 
sub-s.  5,  that  "  the  said  rent-charge  shall  not  be  subject  to  any 
parochial,  county,  or  other  rate,  charge,  or  assessment."  Mr. 
Channell,  on  the  other  hand,  contends  that  s.  4,  sub-s.  5,  must 
be  looked  at  first,  and  then  s.  3,  and  that  if  the  Act  is  looked  at 
in  this  way  it  shews  that  the  rent-charge  is  liable.  But,  as  I  said 
before,  I  am  of  opinion  that  s.  3  must  be  looked  at  first.  Then 
it  is  contended  that  the  word  "  assessment "  in  s.  4,  sub-s.  5,  is 
not  applicable  to  parliamentary  taxes;  but  I  do  not  assent  to 
that  contention.  Looking  at  the  precise  words  used  in  s.  3,  I  do 
not  feel  inclined  to  put  Mr.  ChannelFs  construction  on  s.  4, 
sub-s.  5.  I  am  of  opinion  that  the  Act  was  intended  to  protect 
the  rent-charge  from  being  assessed  by  parishes  or  counties,  but 
that  the  right  was  reserved  to  Parliament  to  assess  it  if  such  a 
course  should  be  expedient.  The  words  were  used  with  the  view 
of  not  excluding  the  right  of  Parliament  to  assess  the  rent- 
charge  ;  but  this  does  not  make  the  rent-charge  liable  to  the 
land  tax,  from  which  it  would  otherwise  be  exempted  by  s.  3.  It 
may  or  may  not  be  that  a  new  rent-charge,  altogether  indepen- 
dent of  this  statute,  would  be  liable  to  land  tax.  I  do  not 
decide  anything  as  to  that ;  but  I  wish  to  point  out  that  s.  4, 
sub-s.  5,  does  not  make  this  particular  rent-charge  liable  to  land 
tax.  It  would  be  a  serious  injustice  that,  after  the  owner  had 
deducted  the  land  tax,  the  vicar  should  be  obliged  to  pay  it 
again,  for  in  substance  the  result  would  be  that  he  would  pay  it 
twice  over.  Unless  the  words  were  very  clear  and  precise,  I 
should  be  unwilling  to  attribute  such  an  intention  to  the  legisla- 
ture.   Here  the  words  are  not  clear  and  precise  to  that  effect ; 
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but,  in  my  opinion,  the  fair  and  reasonable  construction  of  the 
statute  is  that  the  rent- charge  substituted  for  the  extraordinary 
charge  is  not  subject  to  land  tax,  and,  therefore,  the  plaintiff  is 
entitled  to  judgment. 

Collins,  J.  I  am  of  the  same  opinion,  and  I  do  not  think 
that  the  case  presents  much  difficulty.  A  new  rent-charge  is 
created  by  49  &  50  Vict.  c.  54,  and  is  substituted  for  the  pre- 
yiously  existing  extraordinary  charge.  The  subject  of  the 
extraordinary  charge  was  hop-grounds,  orchards,  fruit  planta- 
tions, and  market-gardens,  and  the  extraordinary  charge  having 
been  found  to  be  an  impediment  to  agriculture,  the  Act  has 
substituted  a  payment  to  the  vicar  of  4  per  cent,  per  annum 
on  the  capital  value  of  the  extraordinary  charge  ;  and  by  s.  3, 
the  capital  value  is  to  be  calculated  on  the  net  annual  value, 
after  allowing  certain  deductions,  the  value  of  the  land,  the 
length  of  time  during  which  the  charge  has  been  paid,  the 
prospect  of  the  continuance  or  discontinuance  of  the  special 
cultivation,  and  the  right  to  discontinue  it,  the  prospect  of  the 
substitution  of  other  land  for  such  cultivation,  and  other  special 
circumstances.  The  annual  value  is  arrived  at  by  allowing  the 
number  of  years'  purchase  which  the  commissioners  think  fair. 
In  making  the  calculation,  they  must  deduct  the  land  tax  by 
deducting  from  each  annual  value  the  sum  payable  for  land  tax. 
I  think  the  words  of  s.  3  are  clear ;  they  are,  "  shall  take  into 
consideration  the  net  annual  value  of  the  same  after  allowing 
for  the  expenses  of  collection,  rates,  taxes  (except  income  tax), 
and  other  outgoings."  The  effect  is  to  exclude  income  tax  and 
to  include  land  tax  in  the  deductions  to  be  made  in  considering 
the  net  annual  value.  That  being  the  machinery,  and  the  charge 
being  created  free  of  land  tax,  is  there  anything  else  in  the 
statute  which  has  the  effect  of  imposing  the  tax  ?  Mr.  Channell 
relies  on  the  provision  at  the  end  of  s.  4,  sub-s.  5,  that  the  charge 
"  shall  not  be  subject  to  any  parochial,  county,  or  other  rate, 
cliarge,  or  assessment."  But  these  words  cannot  be  held  to 
apply  only  to  parochial  and  county  rates,  for  there  is  also  the 
word  '*  other,"  and  the  words  are  quite  large  enough  to  include 
land  tax.    Mr.  Channell  also  relies  on  the  case  of  the  Waterloo 
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1893  Bridge  Co.  v.  Cull  (1) ;  but  in  that  case  the  word  was  "  parochial " 
Oarr  only,  whereas  here  the  words  are  "  parochial,  county,  or  other." 
•p^^j^^  Moreover,  the  clause  at  the  end  of  s.  4,  sub-s.  5,  is  a  relieving 
clause,  and  it  is  no  answer  to  the  plaintiff's  contention  to  say 
that  it  does  not  relieve  frorn  this  tax,  because  this  tax  is  not 
imposed  by  the  Act ;  so  that  on  either  view  of  s.  4,  sub-s.  5,  the 
rent-charge  is  not  liable  to  land  tax,  because  that  tax  is  not 
imposed  upon  it.  It  is  immaterial  to  consider  whether  a  newly- 
created  rent-charge,  not  coming  within  this  statute,  would  or 
would  not  be  liable  to  land  tax,  because  I  am  clearly  of  opinion 
that  in  this  case  the  rent-charge  is  not  liable. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  E.  TF.  L  Peterson. 
Solicitors  for  defendant :  Kingsford,  Dorman  &  Co.,  for  Phil- 
pott  &  Callaway,  CranlrooJc, 

P.  B.  H. 


O.A.      I  [IN  THE  COURT  OF  APPEAL.] 

^^^2  CARLILL  V.  CARBOLIC  SMOKE  BALL  COMPANY. 

Dec.  6,7. 

—  Contract — Offer  hy  Advertisement — Performance  of  Condition  in  Advertisement 

— Notification  of  Acceptance  of  Offer — Wager — Insurance — 8  &  9  Vict, 
c.  109—14  Geo.  3,  c.  48,  s.  2. 

The  defendants,  the  proprietors  of  a  medical  preparation  called  "  The  Carbolic 
Smoke  Ball,"  issued  an  advertisement  in  which  they  offered  to  pay  1001.  to  any 
person  who  contracted  the  influenza  after  having  used  one  of  their  smoke  balls 
in  a  specified  manner  and  for  a  specified  period.  The  plaintiff  on  the  faith  of 
the  advertisement  bought  one  of  the  balls,  and  used  it  in  the  manner  and  for 
the  period  specified,  but  nevertheless  contracted  the  influenza : — 

Eeld^  affirming  the  decision  of  Hawkins,  J.,  that  the  above  facts  established 
a  contract  by  the  defendants  to  pay  the  plaintiff  100?.  in  the  event  which  had 
happened;  that  such  contract  was  neither  a  contract  by  way  of  wagering 
within  8  &  9  Yict.  c.  109,  nor  a  policy  within  14  Geo.  3,  c.  48,  s.  2 ;  and  that 
the  plaintiff  was  entitled  to  recover. 

Appeal  from  a  decision  of  Hawkins,  J.  (2) 

The  defendants,  who  were  the  proprietors  and  vendors  of  a 
medical  preparation  called  "  The  Carbolic  Smoke  Ball,"  inserted 
in  the  Pall  Mall  Gazette  of  November  13,  1891,  and  in  other 


(1)  1  E.  &  E.  213. 


(2)  [1892]  2  Q.  B.  484. 
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newspapers,  the  following  advertisement :  "  lOOZ.  reward  will  be      c.  A. 
paid  by  the  Carbolic  Smoke  Ball  Company  to  any  person  who  i892 
contracts  the  increasing  epidemic  influenza,  colds,  or  any  disease  clmjij. 
caused  by  taking  cold,  after  having  used  the  ball  three  times  Q^^gV^j^^^, 
daily  for  two  weeks  according  to  the  printed  directions  supplied  Smoke  Ball 
with  each  ball.    lOOOZ.  is  deposited  with  the  Alliance  Bank, 
Kegent  Street,  shewing  our  sincerity  in  the  matter. 

"During  the  last  epidemic  of  influenza  many  thousand  car- 
bolic smoke  balls  were  sold  as  preventives  against  this  disease, 
and  in  no  ascertained  case  was  the  disease  contracted  by  those 
using  the  carbolic  smoke  ball. 

"  One  carbolic  smoke  ball  will  last  a  family  several  months, 
making  it  the  cheapest  remedy  in  the  world  at  the  price,  10s., 
post  free.  The  ball  can  be  refilled  at  a  cost  of  5s.  Address, 
Carbolic  Smoke  Ball  Company,  27,  Princes  Street,  Hanover 
Square,  London." 

The  plaintiff,  a  lady,  on  the  faith  of  this  advertisement,  bought 
one  of  the  balls  at  a  chemist's,  and  used  it  as  directed,  three 
times  a  day,  from  November  20,  1891,  to  January  17,  1892,  when 
she  was  attacked  by  influenza.  Hawkins,  J.,  held  that  she  was 
entitled  to  recover  the  lOOZ.    The  defendants  appealed. 

Finlay,  Q.C.,  and  T.  Terrell,  for  the  defendants.  The  facts 
shew  that  there  was  no  binding  contract  between  the  parties. 
The  case  is  not  like  Williams  v.  Carivardine  (1),  where  the 
money  was  to  become  payable  on  the  performance  of  certain 
acts  by  the  plaintiff ;  here  the  plaintiff  could  not  by  any  act  of 
her  own  establish  a  claim,  for,  to  establish  her  right  to  the 
money,  it  was  necessary  that  she  should  be  attacked  by  influenza — 
an  event  over  which  she  had  no  control.  The  words  express  an 
intention,  but  do  not  amount  to  a  promise :  Week  v.  Tihold,  (2) 
The  present  case  is  similar  to  Karris  v.  Niclcerson.  (3)  The 
advertisement  is  too  vague  to  be  the  basis  of  a  contract ;  there  is 
no  limit  as  to  time,  and  no  means  of  checking  the  use  of  the 
ball.  Anyone  who  had  influenza  might  come  forward  and  de- 
pose that  he  had  used  the  ball  for  a  fortnight,  and  it  would  be 

(1)  4  B.  &  Ad.  621.  (2)  1  Roll.  Abr.  6  (^r.). 

(3)  Law  Rep.  8  Q.  B.  286. 
Vol.  I.  1893.  U  2 
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C.  A.  impossible  to  disprove  it.  Gutliing  v.  Lynn  (1)  supports  the  view 
1892  that  the  terms  are  too  vague  to  make  a  contract ;  there  being  no 
Caelill  limit  as  to  time,  a  person  might  claim  who  took  the  influenza  ten 
Caebolic  ysars  after  using  the  remedy.  There  is  no  consideration  moving 
^CoMP^Y^^  from  the  plaintiff :  Gerhard  y.  Bates  (2).  The  present  case  differs 
from  Denton  v.  Great  Northern  By.  Co.  (3),  for  there  an  overt  act 
was  done  by  the  plaintiff  on  the  faith  of  a  statement  by  the 
defendants.  In  order  to  make  a  contract  by  fulfilment  of  a 
condition,  there  must  either  be  a  communication  of  intention  to 
accept  the  offer,  or  there  must  be  the  performance  of  some  overt 
act.  The  mere  doing  an  act  in  private  will  not  be  enough. 
This  principle  was  laid  down  by  Lord  Blackburn  in  Brogden  v. 
Metropolitan  By.  Go.  (4)  The  terms  of  the  advertisement  would 
enable  a  person  who  stole  the  balls  to  claim  the  reward,  though 
his  using  them  was  no  possible  benefit  to  the  defendants.  At 
all  events,  the  advertisement  should  be  held  to  apply  only  to 
persons  who  bought  directly  from  the  defendants.  But,  if  there 
be  a  contract  at  all,  it  is  a  wagering  contract,  as  being  one  where 
the  liability  depends  on  an  event  beyond  the  control  of  the 
parties,  and  which  is  therefore  void  under  8  &  9  Vict.  c.  109. 
Or,  if  not,  it  is  bad  under  14  Geo.  3,  c.  48,  s.  2,  as  being  a  policy 
of  insurance  on  the  happening  of  an  uncertain  event,  and  not 
conforming  with  the  provisions  of  that  section. 

Dickens,  Q.C.,  and  W.  B.  Allen,  for  the  plaintiff.  [The  Court 
intimated  that  they  required  no  argument  as  to  the  question 
whether  the  contract  was  a  wager  or  a  policy  of  insurance.] 
The  advertisement  clearly  was  an  offer  by  the  defendants;  it 
was  published  that  it  might  be  read  and  acted  on,  and  they 
cannot  be  heard  to  say  that  it  was  an  empty  boast,  which  they 
were  under  no  obligation  to  fulfil.  The  offer  was  duly  accepted. 
An  advertisement  was  addressed  to  all  the  public — as  soon  as  a 
person  does  the  act  mentioned,  there  is  a  contract  with  him. 
It  is  said  that  there  must  be  a  communication  of  the  accept- 
ance; but  the  language  of  Lord  Blackburn,  in  Broaden  v. 
Metropolitan  By.  Co.  (4),  shews  that  merely  doing  the  acts  indi- 
cated is  an  acceptance  of  the  proposal.    It  never  was  intended 

(1)  2  B.  &  Ad.  232.  (3)  5  E.  &  B.  860. 

(2)  2  E.  &  B.  476.  (4)  2  App.  Cas.  666. 
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that  a  person  proposing  to  use  the  smoke  ball  should  go  to  the      C.  A. 

office  and  obtain  a  repetition  of  the  statements  in  the  advertise-  1892 

ment.   The  defendants  are  endeavouring  to  introduce  words  into  Carlill 

the  advertisement  to  the  effect  that  the  use  of  the  preparation  q^p^bolic 

must  be  with  their  privity  or  under  their  superintendence.  Where  Smoke  Ball. 

^  Company. 
an  offer  is  made  to  all  the  world,  nothing  can  be  imported  beyond 

the  fulfilment  of  the  conditions.  Notice  before  the  event  cannot 
be  required ;  the  advertisement  is  an  offer  made  to  any  person 
who  fulfils  the  condition,  as  is  explained  in  Sj^encer  v.  Ward- 
ing, (1)  Williams  v.  Carwardine  (2)  shews  strongly  that  notice 
to  the  person  making  the  offer  is  not  necessary.  The  promise  is 
to  the  person  who  does  an  act,  not  to  the  person  who  says  he  is 
going  to  do  it  and  then  does  it.  As  to  notice  after  the  event, 
it  could  have  no  effect,  and  the  present  case  is  within  the 
language  of  Lord  Blackburn  in  Brogden  v.  Metropolitan  By, 
'Co,  (3)  It  is  urged  that  the  terms  are  too  vague  and  uncertain 
to  make  a  contract;  but,  as  regards  parties,  there  is  no  more 
uncertainty  than  in  all  other  cases  of  this  description.  It  is  said, 
too,  that  the  promise  might  apply  to  a  person  who  stole  any  one 
of  the  balls.  But  it  is  clear  that  only  a  person  who  lawfully 
acquired  the  preparation  could  claim  the  benefit  of  the  adver- 
tisement. It  is  also  urged  that  the  terms  should  be  held  to 
-apply  only  to  persons  who  bought  directly  from  the  defendants ; 
but  that  is  not  the  import  of  the  words,  and  there  is  no  reason 
for  implying  such  a  limitation,  an  increased  sale  being  a'^benefit 
to  the  defendants,  though  effected  through  a  middleman,  and  the 
use  of  the  balls  must  be  presumed  to  serve  as  an  advertisement 
and  increase  the  sale.  As  to  the  want  of  restriction  as  to  time, 
there  are  several  possible  constructions  of  the  terms ;  they  may 
mean  that,  after  you  have  used  it  for  a  fortnight,  you  will  be  safe 
GO  long  as  you  go  on  using  it,  or  that  you  will  be  safe  during  the 
prevalence  of  the  epidemic.  Or  the  true  view  may  be  that  a 
fortnight's  use  will  make  a  person  safe  for  a  reasonable  time. 
Then  as  to  the  consideration.  In  Gerhard  v.  Bates  (4),  Lord 
Campbell  never  meant  to  say  that  if  there  was  a  direct  invitation 
to  take  shares,  and  shares  were  taken  on  the  faith  of  it,  there  was 

(1)  Law  Rep.  5  C.  F.  561.  (3)  2  App.  Cas.  G6G. 

(2)  4  B.     Ad.  621.  (4)  2  E.  &  B.  476. 
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C.  A.  no  consideration.  The  decision  went  on  the  form  of  the  declaration, 
1892       which  did  not  state  that  the  contract  extended  to  future  holders. 


Caelill  The  decision  that  there  was  no  consideration  was  qualified  by 
Cakbolic  words  "as  between  these  parties,"  the  plaintiff  not  having 

Smoke  Ball  alleged  himself  to  be  a  member  of  the  class  to  whom  the  promise 
Company. 

was  made. 

Finlay,  Q.C.,  in  reply.  There  is  no  binding  contract.  The 
money  is  payable  on  a  person's  taking  influenza  after  having 
used  the  ball  for  a  fortnight,  and  the  language  would  apply  just 
as  well  to  a  person  who  had  used  it  for  a  fortnight  before  the 
advertisement  as  to  a  person  who  used  it  on  the  faith  of  the 
advertisement.  The  advertisement  is  merely  an  expression  of 
intention  to  pay  lOOZ.  to  a  person  who  fulfils  two  conditions; 
but  it  is  not  a  request  to  do  anything,  and  there  is  no  more 
consideration  in  using  the  ball  than  in  contracting  the  influenza. 
That  a  contract  should  be  completed  by  a  private  act  is  against 
the  language  of  Lord  Blackburn  in  Broaden  v.  Metropolitan  Bi^. 
Co.  (1).  The  use  of  the  ball  at  home  stands  on  the  same  level 
as  the  writing  a  letter  which  is  kept  in  the  writer's  drawer.  In 
Benton  v.  Great  Northern  By.  Co.  (2)  the  fact  was  ascertained  by 
a  public,  not  a  secret  act.  The  respondent  relies  on  Williams  v. 
Carwardine  (3),  and  the  other  cases  of  that  class ;  but  there  a 
service  was  done  to  the  advertiser.  Here  no  service  to  the  de- 
fendants was  requested,  for  it  was  no  benefit  to  them  that  the  balls 
should  be  used :  their  interest  was  only  that  they  should  be  sold. 
Those  cases  also  differ  from  the  present  in  this  important  parti- 
cular, that  in  them  the  service  was  one  which  could  only  be 
performed  by  a  limited  number  of  persons,  so  there  was  no  diffi- 
culty in  ascertaining  with  whom  the  contract  was  made.  It  is 
said  the  advertisement  was  not  a  legal  contract,  but  a  promise  in 
honour,  which,  if  the  defendants  had  been  approached  in  a  proper 
way,  they  would  have  fulfilled.  A  request  is  as  necessary  in 
the  case  of  an  executed  consideration  as  of  an  executory  one : 
Lamjpleigh  v.  Braithwait  (4) ;  and  here  there  was  no  request. 
Then  as  to  the  want  of  limitation  as  to  time,  it  is  conceded  that 
the  defendants  cannot  have  meant  to  contract  without  some 

(1)  2  App.  Cas.  692.  (3)  4  B.  &  Ad.  621. 

(2)  5  E.  &  B.  86.  (4)  1  Sm.  L.  C.  9tli  ed.  pp.  153,  157,  159. 
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limit,  and  three  limitations  have  been  suggested.    The  limita-      C.  A. 
tion  "  during  the  prevalence  of  the  epidemic  "  is  inadmissible,  1892 
for  the  advertisement  applies  to  colds  as  well  as  influenza.    The  Caklill 
limitation  "  during  use  "  is  excluded  by  the  language  "after  c^p^goLic 
having  used."    The  third  is,  "  within  a  reasonable  time,"  and  that  Sjioke  Ball 
is  probably  what  was  intended';  but  it  cannot  be  deduced  from 
the  words ;  so  the  fair  result  is  that  there  was  no  legal  contract 
at  all. 

LiNDLEY,  L.J.  [The  Lord  Justice  stated  the  facts,  and  pro- 
ceeded : — ]  I  will  begin  by  referring  to  two  points  which  were 
raised  in  the  Court  below.  I  refer  to  them  simply  for  the  purpose 
of  dismissing  them.  First,  it  is  said  no  action  will  lie  upon 
this  contract  because  it  is  a  policy.  You  have  only  to  look  at 
the  advertisement  to  dismiss  that  suggestion.  Then  it  was  said 
that  it  is  a  bet.  Hawkins,  J.,  came  to  the  conclusion  that 
nobody  ever  dreamt  of  a  bet,  and  that  the  transaction  had  nothing 
whatever  in  common  with  a  bet.  I  so  entirely  agree  with  him 
that  I  pass  over  this  contention  also  as  not  worth  serious 
attention. 

Then,  what  is  left?  The  first  observation  I  will  make  is 
that  we  are  not  dealing  with  any  inference  of  fact.  We  are 
dealing  with  an  express  promise  to  pay  lOOZ.  in  certain  events. 
Read  the  advertisement  how  you  will,  and  twist  it  about  as 
you  will,  here  is  a  distinct  promise  expressed  in  language  which 
is  perfectly  unmistakable — "  100?.  reward  will  be  paid  by  the 
Carbolic  Smoke  Ball  Company  to  any  person  who  contracts  the 
influenza  after  having  used  the  ball  three  times  daily  for  two 
weeks  according  to  the  printed  directions  supplied  with  each 
ball." 

We  must  first  consider  whether  this  was  intended  to  be  a 
promise  at  all,  or  whether  it  was  a  mere  puff  which  meant 
nothing.  Was  it  a  mere  pufi"  ?  My  answer  to  that  question  is 
No,  and  I  base  my  answer  upon  this  passage  :  "  1000?.  is 
deposited  with  the  Alliance  Bank,  shewing  our  sincerity  in  the 
matter."  Now,  for  what  was  that  money  deposited  or  that  state- 
Baent  made  except  to  negative  the  suggestion  that  this  was  a 
mere  puff  and  meant  nothing  at  all  ?    The  deposit  is  called  in 
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C.  A.  aid  by  the  advertiser  as  proof  of  his  sincerity  in  the  matter — that 

1892  is,  the  sincerity  of  his  promise  to  pay  this  lOOZ.  in  the  event 

Caelill  which  he  has  specified.  I  say  this  for  the  purpose  of  giving  point 

Cakbolic  observation  that  we  are  not  inferring  a  promise ;  there  is 

Smoke  Ball  the  promise,  as  plain  as  words  can  make  it. 
Company. 

  '       Then  it  is  contended  that  it  is  not  binding.   In  the  first  place, 

Lmdiey,  L.J.         ^^.^  ^^^^  made  with  anybody  in  particular.  Now 

that  point  is  common  to  the  words  of  this  advertisement  and  to 
the  words  of  all  other  advertisements  offering  rewards.  They 
are  offers  to  anybody  who  performs  the  conditions  named  in  the 
advertisement,  and  anybody  who  does  perform  the  condition 
accepts  the  offer.  In  point  of  law  this  advertisement  is  an  offer 
to  pay  lOOZ.  to  anybody  who  will  perform  these  conditions,  and 
the  performance  of  the  conditions  is  the  acceptance  of  the  offer. 
That  rests  upon  a  string  of  authorities,  the  earliest  of  which  is 
Williams  v.  Carwardine  (1),  which  has  been  followed  by  many 
other  decisions  upon  advertisements  offering  rewards. 

But  then  it  is  said,  "  Supposing  that  the  performance  of  the 
conditions  is  an  acceptance  of  the  offer,  that  acceptance  ought 
to  have  been  notified."  Unquestionably,  as  a  general  proposition, 
when  an  offer  is  made,  it  is  necessary  in  order  to  make  a  binding 
contract,  not  only  that  it  should  be  accepted,  but  that  the  accept- 
ance should  be  notified.  But  is  that  so  in  cases  of  this  kind  ? 
I  apprehend  that  they  are  an  exception  to  that  rule,  or,  if  not 
an  exception,  they  are  open  to  the  observation  that  the  notifica- 
tion of  the  acceptance  need  not  precede  the  performance.  This 
offer  is  a  continuing  offer.  It  was  never  revoked,  and  if  notice 
of  acceptance  is  required — which  I  doubt  very  much,  for  I  rather 
think  the  true  view  is  that  which  was  expressed  and  explained 
by  Lord  Blackburn  in  the  case  of  Brogden  v.  Metropolitan  By^ 
Co.  (2) — if  notice  of  acceptance  is  required,  the  person  who 
makes  the  offer  gets  the  notice  of  acceptance  contemporaneously 
with  his  notice  of  the  performance  of  the  condition.  If  he  gets 
notice  of  the  acceptance  before  his  offer  is  revoked,  that  in  prin- 
ciple is  all  you  want.  I,  however,  think  that  the  true  view,  in  a 
case  of  this  kind,  is  that  the  person  who  makes  the  offer  shews 
by  his  language  and  from  the  nature  of  the  transaction  that  he 
(1)  4  B.  &  Ad.  621.  (2)  2  App.  Cas.  666,  691. 
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does  not  expect  and  does  not  require  notice  of  the  acceptance  C.A. 
apart  from  notice  of  the  performance.  1892 

We,  therefore,  find  here  all  the  elements  which  are  necessary  Carlill 
to  form  a  binding  contract  enforceable  in  point  of  law,  subject  to  q^jj^olic 
two  observations.    First  of  all  it  is  said  that  this  advertisement  Smoke  Ball 

is  so  vague  that  you  cannot  really  construe  it  as  a  promise — that   

the  vagueness  of  the  language  shews  that  a  legal  promise  was 
never  intended  or  contemplated.  The  language  is  vague  and 
uncertain  in  some  respects,  and  particularly  in  this,  that  the 
lOOZ.  is  to  be  paid  to  any  person  who  contracts  the  increasing 
epidemic  after  having  used  the  balls  three  times  daily  for  two 
weeks.  It  is  said.  When  are  they  to  be  used  ?  According  to 
the  language  of  the  advertisement  no  time  is  fixed,  and,  constru- 
ing the  offer  most  strongly  against  the  person  who  has  made  it, 
one  might  infer  that  any  time  was  meant.  I  do  not  think  that 
was  meant,  and  to  hold  the  contrary  would  be  pushing  too  far 
the  doctrine  of  taking  language  most  strongly  against  the  person 
using  it.  I  do  not  think  that  business  people  or  reasonable 
people  would  understand  the  words  as  meaning  that  if  you  took 
a  smoke  ball  and  used  it.  three  times  daily  for  two  weeks  you 
were  to  be  guaranteed  against  influenza  for  the  rest  of  your  life, 
and  I  think  it  would  be  pushing  the  language  of  the  advertisement 
too  far  to  construe  it  as  meaning  that.  But  if  it  does  not  mean 
that,  what  does  it  mean  ?  It  is  for  the  defendants  to  shew  what 
it  does  mean ;  and  it  strikes  me  that  there  are  two,  and  possibly 
three,  reasonable  constructions  to  be  put  on  this  advertisement, 
any  one  of  which  will  answer  the  purpose  of  the  plaintiff. 
Possibly  it  may  be  limited  to  persons  catching  the  "  increasing 
epidemic  "  (that  is,  the  then  prevailing  epidemic),  or  any  colds 
or  diseases  caused  by  taking  cold,  during  the  prevalence  of  the 
increasing  epidemic.  That  is  one  suggestion ;  but  it  does 
not  commend  itself  to  me.  Another  suggested  meaning  is  that 
you  are  warranted  free  from  catching  this  epidemic,  or  colds  or 
other  diseases  caused  by  taking  cold,  whilst  you  are  using  this 
remedy  after  using  it  for  two  weeks.  If  that  is  the  meaning, 
the  plaintiff  is  right,  for  she  used  the  remedy  for  two  weeks  and 
went  on  using  it  till  she  got  the  epidemic.  Another  meaning, 
and  the  one  which  I  rather  prefer,  is  that  the  reward  is  offered  to 
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0.  A.  any  person  wlio  contracts  the  epidemic  or  other  disease  within  a 
1892       reasonable  time  after  having  used  the  smoke  ball.    Then  it  is 


Caelill  asked,  What  is  a  reasonable  time  ?  It  has  been  suggested  that 
Caebolic  ^^6re  is  no  standard  of  reasonableness  ;  that  it  depends  upon  the 
S^oKE  R^LL  reasonable  time  for  a  germ  to  develop  !  I  do  not  feel  pressed 
 by  that.  It  strikes  me  that  a  reasonable  time  may  be  ascer- 
tained in  a  business  sense  and  in  a  sense  satisfactory  to  a  lawyer, 
in  this  way  ;  find  out  from  a  chemist  what  the  ingredients  are ; 
find  out  from  a  skilled  physician  how  long  the  effect  of  such 
ingredients  on  the  system  could  be  reasonably  expected  to 
endure  so  as  to  protect  a  person  from  an  epidemic  or  cold,  and 
in  that  way  you  will  get  a  standard  to  be  laid  before  a  jury,  or  a 
judge  without  a  jury,  by  which  they  might  exercise  their  judg- 
ment as  to  what  a  reasonable  time  would  be.  It  strikes  me,  I 
confess,  that  the  true  construction  of  this  advertisement  is  that 
100?.  will  be  paid  to  anybody  who  uses  this  smoke  ball  three 
times  daily  for  two  weeks  according  to  the  printed  directions, 
and  who  gets  the  influenza  or  cold  or  other  diseases  caused  by 
taking  cold  within  a  reasonable  time  after  so  using  it ;  and  if 
that  is  the  true  construction,  it  is  enough  for  the  plaintiff. 

I  come  now  to  the  last  point  which  I  think  requires  attention — 
that  is,  the  consideration.  It  has  been  argued  that  this  is  nudum 
pactum — that  there  is  no  consideration.  We  must  apply  to  that 
argument  the  usual  legal  tests.  Let  us  see  whether  there  is  no 
advantage  to  the  defendants.  It  is  said  that  the  use  of  the  ball 
is  no  advantage  to  them,  and  that  what  benefits  them  is  the 
sale ;  and  the  case  is  put  that  a  lot  of  these  balls  might  be  stolen, 
and  that  it  would  be  no  advantage  to  the  defendants  if  the  thief 
or  other  people  used  them.  The  answer  to  that,  I  think,  is  as 
follows.  It  is  quite  obvious  that  in  the  view  of  the  advertisers 
a  use  by  the  public  of  their  remedy,  if  they  can  only  get  the 
public  to  have  confidence  enough  to  use  it,  will  react  and 
produce  a  sale  which  is  directly  beneficial  to  them.  Therefore, 
the  advertisers  get  out  of  the  use  an  advantage  which  is  enough 
to  constitute  a  consideration. 

But  there  is  another  view.  Does  not  the  person  who  acts  upon 
this  advertisement  and  accepts  the  offer  put  himself  to  some 
inconvenience  at  the  request  of  the  defendants  ?    Is  it  nothing 
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to  use  this  ball  three  times  daily  for  two  weeks  according  to  the       C.  A. 

directions  at  the  request  of  the  advertiser  ?    Is  that  to  go  for  1892 

nothing  ?  It  appears  to  me  that  there  is  a  distinct  inconvenience,  CaeliliT^ 

not  to  say  a  detriment,  to  any  person  who  so  uses  the  smoke  ball,  q^jj^^^j-ic 

I  am  of  opinion,  therefore,  that  there  is  ample  consideration  for  Smoke  Ball 

5  Company. 
the  promise.   

We  were  pressed  upon  this  point  with  the  case  of  Gerhard  v. 
Bates  (1),  which  was  the  case  of  a  promoter  of  companies  who 
had  promised  the  bearers  of  share  warrants  that  they  should  have 
dividends  for  so  many  years,  and  the  promise  as  alleged  was  held 
not  to  shew  any  consideration.  Lord  Campbell's  judgment  when 
you  come  to  examine  it  is  open  to  the  explanation,  that  the  real 
point  in  that  case  was  that  the  promise,  if  any,  was  to  the  original 
bearer  and  not  to  the  plaintiff,  and  that  as  the  plaintiff  was  not 
suing  in  the  name  of  the  original  bearer  there  was  no  contract 
with  him.  Then  Lord  Campbell  goes  on  to  enforce  that  view  by 
shewing  that  there  was  no  consideration  shewn  for  the  promise 
to  him.  I  cannot  help  thinking  that  Lord  Campbell's  observa- 
tions would  have  been  very  different  if  the  plaintiff  in  that  action 
had  been  an  original  bearer,  or  if  the  declaration  had  gone  on 
to  shew  what  a  societe  anonyme  was,  and  had  alleged  the  promise 
to  have  been,  not  only  to  the  first  bearer,  but  to  anybody  who 
should  become  the  bearer.  There  was  no  such  allegation,  and 
the  Court  said,  in  the  absence  of  such  allegation,  they  did  not 
know  (judicially,  of  course)  what  a  societe  anonyme  was,  and, 
therefore,  there  was  no  consideration.  But  in  the  present  case, 
for  the  reasons  I  have  given,  I  cannot  see  the  slightest  difficulty 
in  coming  to  the  conclusion  that  there  is  consideration. 

It  appears  to  me,  therefore,  that  the  defendants  must  per- 
form their  promise,  and,  if  they  have  been  so  unwary  as  to  expose 
themselves  to  a  great  many  actions,  so  much  the  w^orse  for 
them. 

BowEN,  L.J.  I  am  of  the  same  opinion.  We  were  asked  to 
say  that  this  document  was  a  contract  too  vague  to  be  enforced. 

The  first  observation  which  arises  is  that  the  document  itself 
is  not  a  contract  at  all,  it  is  only  an  offer  made  to  the  public. 

(I)  2  E.  &  B,  476. 
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C.  A.  The  defendants  contend  next,  that  it  is  an  offer  the  terms  of 
1892       which  are  too  vague  to  be  treated  as  a  definite  offer,  inasmuch 


Oaelill  as  there  is  no  limit  of  time  fixed  for  the  catching  of  the  influenza, 
Cakbolic  cannot  be  supposed  that  the  advertisers  seriously  meant  to 

^CoMPj^y^^  promise  to  pay  money  to  every  person  who  catches  the  influenza 

  at  any  time  after  the  inhaling  of  the  smoke  ball.    It  was  urged 

also,  that  if  you  look  at  this  document  you  will  find  much  vague- 
ness as  to  the  persons  with  whom  the  contract  was  intended  to 
be  made — that,  in  the  first  place,  its  terms  are  wide  enough  to 
include  persons  who  may  have  used  the  smoke  ball  before  the 
advertisement  was  issued ;  at  all  events,  that  it  is  an  offer  to  the 
world  in  general,  and,  also,  that  it  is  unreasonable  to  suppose  it 
to  be  a  definite  offer,  because  nobody  in  their  senses  would  con- 
tract themselves  out  of  the  opportunity  of  checking  the  experi- 
ment which  was  going  to  be  made  at  their  own  expense.  It  is 
also  contended  that  the  advertisement  is  rather  in  the  nature  of 
a  puff  or  a  proclamation  than  a  promise  or  offer  intended  to  mature 
into  a  contract  when  accepted.  But  the  main  point  seems  to 
be  that  the  vagueness  of  the  document  shews  that  no  contract 
whatever  was  intended.  It  seems  to  me  that  in  order  to  arrive 
at  a  right  conclusion  we  must  read  this  advertisement  in  its  plain 
meaning,  as  the  public  would  understand  it.  It  was  intended  to 
be  issued  to  the  public  and  to  be  read  by  the  public.  How 
would  an  ordinary  person  reading  this  document  construe  it  ? 
It  was  intended  unquestionably  to  have  some  effect,  and  I  think 
the  effect  which  it  was  intended  to  have,  was  to  make  people  use 
the  smoke  ball,  because  the  suggestions  and  allegations  which  it 
contains  are  directed  immediately  to  the  use  of  the  smoke  ball 
as  distinct  from  the  purchase  of  it.  It  did  not  follow  that  the 
smoke  ball  was  to  be  purchased  from  the  defendants  directly,  or 
even  from  agents  of  theirs  directly.  The  intention  was  that  the 
circulation  of  the  smoke  ball  should  be  promoted,  and  that  the 
use  of  it  should  be  increased.  The  advertisement  begins  by 
saying  that  a  reward  will  be  paid  by  the  Carbolic  Smoke  Ball 
Company  to  any  person  who  contracts  the  increasing  epidemic 
after  using  the  ball.  It  has  been  said  that  the  words  do  not 
apply  only  to  persons  who  contract  the  epidemic  after  the  publi- 
cation of  the  advertisement,  but  include  persons  who  had  pre- 
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Bowen,  L.J. 


viously  contracted  the  influenza.  I  cannot  so  read  the  advertise-      C.  A. 
ment.    It  is  written  in  colloquial  and  popular  language,  and  I  1892 
think  that  it  is  equivalent  to  this  :  "  lOOZ.  will  be  paid  to  any  per-  oarlill 
son  who  shall  contract  the  increasing  epidemic  after  having  used  q^p^bolic 
the  carbolic  smoke  ball  three  times  daily  for  two  weeks."    And  Sjioke  Ball 

1-11  IT  IT  T    •  COMPA^^Y. 

it  seems  to  me  that  the  way  m  which  the  public  would  read  it 
would  be  this,  that  if  anybody,  after  the  advertisement  was  pub- 
lished, used  three  times  daily  for  two  weeks  the  carbolic  smoke 
ball,  and  then  caught  cold,  he  would  be  entitled  to  the  reward. 
Then  again  it  was  said :  "  How  long  is  this  protection  to  endure  ? 
Is  it  to  go  on  for  ever,  or  for  what  limit  of  time  ?"  I  think  that 
there  are  two  constructions  of  this  document,  each  of  which  is 
good  sense,  and  each  of  which  seems  to  me  to  satisfy  the 
exigencies  of  the  present  action.  It  may  mean  that  the  protec- 
tion is  warranted  to  last  during  the  epidemic,  and  it  was  during 
the  epidemic  that  the  plaintiff  contracted  the  disease.  I  think, 
more  probably,  it  means  that  the  smoke  ball  will  be  a  protection 
while  it  is  in  use.  That  seems  to  me  the  way  in  which  an  ordi- 
nary person  would  understand  an  advertisement  about  medicine, 
and  about  a  specific  against  influenza.  It  could  not  be  supposed 
that  after  you  have  left  off  using  it  you  are  still  to  be  protected 
for  ever,  as  if  there  was  to  be  a  stamp  set  upon  your  forehead 
that  you  were  never  to  catch  influenza  because  you  had  once 
used  the  carbolic  smoke  ball.  I  think  the  immunity  is  to  last 
during  the  use  of  the  ball.  That  is  the  way  in  which  I  should 
naturally  read  it,  and  it  seems  to  me  that  the  subsequent 
language  of  the  advertisement  supports  that  construction.  It 
says :  "  During  the  last  epidemic  of  influenza  many  thousand 
carbolic  smoke  balls  were  sold,  and  in  no  ascertained  case  was 
the  disease  contracted  by  those  using  "  (not  "  who  had  used  ") 
"  the  carbolic  smoke  ball,"  and  it  concludes  with  saying  that  one 
smoke  ball  will  last  a  family  several  months  (which  imports  that 
it  is  to  be  efficacious  while  it  is  being  used),  and  that  the 
ball  can  be  refilled  at  a  cost  of  5s.  I,  therefore,  have  myself 
no  hesitation  in  saying  that  I  think,  on  the  construction  of  this 
advertisement,  the  protection  was  to  enure  during  the  time  that 
the  carbolic  smoke  ball  was  being  used.  My  brother,  the  Lord 
Justice  who  preceded  me,  thinks  that  the  contract  would  be 
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0.  A.      sufficiently  definite  if  you  were  to  read  it  in  the  sense  tliat  the 
1892       protection  was  to  be  warranted  during  a  reasonable  period  after 
Caklill     use.    I  have  some  difficulty  myself  on  that  point ;  but  it  is  not 
Carbolic    iiGcessary  for  me  to  consider  it  further,  because  the  disease  here 
Smoke  Ball  was  contracted  during  the  use  of  the  carbolic  smoke  ball. 

  *       Was  it  intended  that  the  lOOZ.  should,  if  the  conditions  were 

fulfilled,  be  paid  ?  The  advertisement  says  that  lOOOZ.  is  lodged 
at  the  bank  for  the  purpose.  Therefore,  it  cannot  be  said  that 
the  statement  that  lOOZ.  would  be  paid  was  intended  to  be  a  mere 
puff.  I  think  it  was  intended  to  be  understood  by  the  public  as 
an  offer  which  was  to  be  acted  upon. 

But  it  was  said  there  was  no  check  on  the  part  of  the 
persons  who  issued  the  advertisement,  and  that  it  would  be  an 
insensate  thing  to  promise  lOOZ.  to  a  person  who  used  the  smoke 
ball  unless  you  could  check  or  superintend  his  manner  of  using 
it.  The  answer  to  that  argument  seems  to  me  to  be  that  if  a 
person  chooses  to  make  extravagant  promises  of  this  kind  he 
probably  does  so  because  it  pays  him  to  make  them,  and,  if  he 
has  made  them,  the  extravagance  of  the  promises  is  no  reason  in 
law  why  he  should  not  be  bound  by  them. 

It  was  also  said  that  the  contract  is  made  with  all  the  world — 
that  is,  with  everybody ;  and  that  you  cannot  contract  with 
everybody.  It  is  not  a  contract  made  with  all  the  world.  There 
is  the  fallacy  of  the  argument.  It  is  an  offer  made  to  all  the 
world;  and  why  should  not  an  offer  be  made  to  all  the  world 
which  is  to  ripen  into  a  contract  with  anybody  who  comes  for- 
ward and  performs  the  condition  ?  It  is  an  offer  to  become  liable 
to  any  one  who,  before  it  is  retracted,  performs  the  condition, 
and,  although  the  offer  is  made  to  the  world,  the  contract  is 
made  with  that  limited  portion  of  the  public  who  come  forward 
and  perform  the  condition  on  the  faith  of  the  advertisement.  It 
is  not  like  cases  in  which  you  offer  to  negotiate,  or  you  issue 
advertisements  that  you  have  got  a  stock  of  books  to  sell,  or 
houses  to  let,  in  which  case  there  is  no  offer  to  be  bound  by  any 
contract.  Such  advertisements  are  offers  to  negotiate — offers  to 
receive  offers — offers  to  chaffer,  as,  I  think,  some  learned  judge 
in  one  of  the  cases  has  said.  If  this  is  an  offer  to  be  bound,  then 
it  is  a  contract  the  moment  the  person  fulfils  the  condition. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


269 


That  seems  to  me  to  be  sense,  and  it  is  also  the  ground  on  which  C.  A. 
all  these  advertisement  cases  have  been  decided  during  the  1892 


century ;  and  it  cannot  be  put  better  than  in  Willes,  J.'s,  judgment  Caelill 

in  Spencer  v.  Harding.  (1)    "  In  the  advertisement  cases,"  he  says,  q^^olxo 

"  there  never  was  any  doubt  that  the  advertisement  amounted  Smoke  Ball 
''  ,  Company. 

to  a  promise  to  pay  the  money  to  the  person  who  first  gave  in-   

^  ,  Bowen,  L.J. 

formation.  The  difficulty  suggested  was  that  it  was  a  contract 
with  all  the  world.  But  that,  of  course,  was  soon  overruled.  It 
was  an  offer  to  become  liable  to  any  person  who  before  the  offer 
should  be  retracted  should  happen  to  be  the  person  to  fulfil  the 
contract,  of  which  the  advertisement  was  an  offer  or  tender.  That 
is  not  the  sort  of  difficulty  which  presents  itself  here.  If  the 
circular  had  gone  on,  '  and  we  undertake  to  sell  to  the  highest 
bidder,'  the  reward  cases  would  have  applied,  and  there  would 
have  been  a  good  contract  in  respect  of  the  persons."  As  soon 
as  the  highest  bidder  presented  himself,  says  Willes,  J.,  the 
person  who  was  to  hold  the  vinculum  juris  on  the  other  side  of 
the  contract  was  ascertained,  and  it  became  settled. 

Then  it  was  said  that  there  was  no  notification  of  the  accept- 
ance of  the  contract.  One  cannot  doubt  that,  as  an  ordinary 
rule  of  law,  an  acceptance  of  an  offer  made  ought  to  be  notified 
to  the  person  who  makes  the  offer,  in  order  that  the  two  minds 
may  come  together.  Unless  this  is  done  the  two  minds  may  be 
apart,  and  there  is  not  that  consensus  which  is  necessary  accord- 
ing to  the  English  law — I  say  nothing  about  the  laws  of  other 
countries— to  make  a  contract.  But  there  is  this  clear  gloss  to 
be  made  upon  that  doctrine,  that  as  notification  of  acceptance  is 
required  for  the  benefit  of  the  person  who  makes  the  offer,  the 
person  who  makes  the  offer  may  dispense  with  notice  to  himself 
if  he  thinks  it  desirable  to  do  so,  and  I  suppose  there  can  be  no 
doubt  that  where  a  person  in  an  offer  made  by  him  to  another 
person,  expressly  or  impliedly  intimates  a  particular  mode  of 
acceptance  as  sufficient  to  make  the  bargain  binding,  it  is  only 
necessary  for  the  other  person  to  whom  such  offer  is  made  to 
follow  the  indicated  method  of  acceptance ;  and  if  the  person 
making  the  offer,  expressly  or  impliedly  intimates  in  his  offer  that 
it  will  be  sufficient  to  act  on  the  proposal  without  communicating 
(1)  Law  Kep.  5  C.  V.  5G1,  563. 
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0.  A.  acceptance  of  it  to  himself,  performance  of  tlie  condition  is  a 

1892  sufficient  acceptance  without  notification. 

Carlill  That  seems  to  me  to  be  the  principle  which  lies  at  the  bottom 

Caeboltc  acceptance  cases,  of  which  two  instances  are  the  well- 

Smoke  Ball  known  ludscment  of  Mellish,  L. J.,  in  Harris's  Case  (1),  and  the 
Company.  .       .  . 
  very  instructive  judgment  of  Lord  Blackburn  in  Brogden  v. 

Metropolitan  By,  Co.  (2),  in  which  he  appears  to  me  to  take 

exactly  the  line  I  have  indicated. 

Now,  if  that  is  the  law,  how  are  we  to  find  out  whether  the 
person  who  makes  the  offer  does  intimate  that  notification  of 
acceptance  will  not  be  necessary  in  order  to  constitute  a  binding 
bargain  ?  In  many  cases  you  look  to  the  offer  itself.  In  many 
eases  you  extract  from  the  character  of  the  transaction  that  noti- 
fication is  not  required,  and  in  the  advertisement  cases  it  seems 
to  me  to  follow  as  an  inference  to  be  drawn  from  the  transaction 
itself  that  a  person  is  not  to  notify  his  acceptance  of  the  offer 
before  he  performs  the  condition,  but  that  if  he  performs  the 
condition  notification  is  dispensed  with.  It  seems  to  me  that 
from  the  point  of  view  of  common  sense  no  other  idea  could  be 
entertained.  If  I  advertise  to  the  world  that  my  dog  is  lost,  and 
that  anybody  who  brings  the  dog  to  a  particular  place  will  be  paid 
some  money,  are  all  the  police  or  other  persons  whose  business  it 
is  to  find  lost  dogs  to  be  expected  to  sit  down  and  write  me  a  note 
saying  that  they  have  accepted  my  proposal  ?  Why,  of  course, 
they  at  once  look  after  the  dog,  and  as  soon  as  they  find  the  dog 
they  have  perfof med  the  condition.  The  essence  of  the  trans- 
action is  that  the  dog  should  be  found,  and  it  is  not  necessary 
under  such  circumstances,  as  it  seems  to  me,  that  in  order  to 
make  the  contract  binding  there  should  be  any  notification  of 
acceptance.  It  follows  from  the  nature  of  the  thing  that  the 
performance  of  the  condition  is  sufficient  acceptance  without  the 
notification  of  it,  and  a  person  who  makes  an  offer  in  an  adver- 
tisement of  that  kind  makes  an  offer  which  must  be  read  by  the 
light  of  that  common  sense  reflection.  He  does,  therefore,  in  his 
offer  impliedly  indicate  that  he  does^  not  require  notification  of 
the  acceptance  of  the  offer. 

A  further  argument  for  the  defendants  was  that  this  was  a 
(1)  Law  Rep.  7  Ch.  587. '  (2)  2  App.  Cas.  666,  691. 
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nudum  pactum — that  there  was  no  consideration  for  the  promise      C.  A. 
— that  taking  the  influenza  was  only  a  condition,  and  that  the  i892 
using  the  smoke  ball  was  only  a  condition,  and  that  there  was  no  carlill 
consideration  at  all ;  in  fact,  that  there  was  no  request,  express 
or  implied,  to  use  the  smoke  ball.    Kow,  I  will  not  enter  into  an  ,  Sjioke  Ball 

elaborate  discussion  upon  the  law  as  to  requests  in  this  kind  of   

contracts.  I  will  simply  refer  to  Victor's  v.  Davies  (1)  and 
Serjeant  Manning's  note  to  Fisher  v.  Pyne  (2),  which  everybody 
ought  to  read  who  wishes  to  embark  in  this  controversy.  The 
short  answer,  to  abstain  from  academical  discussion,  is,  it  seems 
to  me,  that  there  is  here  a  request  to  use  involved  in  the  offer. 
Then  as  to  the  alleged  want  of  consideration.  The  definition  of 
"consideration"  given  in  Selwyn's  Nisi  Prius,  8th  ed.  p.  47, 
which  is  cited  and  adopted  by  Tindal,  C.J.,  in  the  case  of  Lay- 
thoarp  V.  Bryant  (3),  is  this :  "  Any  act  of  the  plaintiff  from  which 
the  defendant  derives  a  benefit  or  advantage,  or  any  labour, 
detriment,  or  inconvenience  sustained  by  the  plaintiff,  provided 
such  act  is  performed  or  such  inconvenience  suffered  by  the 
plaintiff,  with  the  consent,  either  express  or  implied,  of  the  de- 
fendant." Can  it  be  said  here  that  if  the  person  who  reads  this 
advertisement  applies  thrice  daily,  for  such  time  as  may  seem  to 
him  tolerable,  the  carbolic  smoke  ball  to  his  nostrils  for  a  whole 
fortnight,  he  is  doing  nothing  at  all — that  it  is  a  mere  act  which 
is  not  to  count  towards  consideration  to  support  a  promise  (for 
the  law  does  not  require  us  to  measure  the  adequacy  of  the  con- 
sideration). Inconvenience  sustained  by  one  party  at  the  request 
of  the  other  is  enough  to  create  a  consideration.  I  think,  there- 
fore, that  it  is  consideration  enough  that  the  plaintiff  took  the 
trouble  of  using  the  smoke  ball.  But  I  think  also  that  the 
defendants  received  a  benefit  from  this  user,  for  the  use  of  the 
smoke  ball  was  contemplated  by  the  defendants  as  being  in- 
directly a  benefit  to  them,  because  the  use  of  the  smoke  balls 
would  promote  their  sale. 

Then  we  were  pressed  with  Gerhard  v.  Bates.  (4)  In  Gerhard 
v.  Bates  (4),  which  arose  upon  demurrer,  the  point  upon  which 
the  action  failed  was  that  the  plaintiff  did  not  allege  that  the 

(1)  12  M.  &  W.  758.  (a)  3  Scott,  238,  250. 

(2)  1  M.  &  G.  2G5.  (4)  2  E.  &  B.  476. 
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C.  A.      promise  was  made  to  the  class  of  which  alone  the  plaintiff  was 

1892       a  member,  and  that  therefore  there  was  no  privity  between  the 

Caelill    plaintiffs  and  the  defendant.    Then  Lord  Campbell  went  on  to 

'V-        mye  a  second  reason.    If  his  first  reason  was  not  enousrh,  and 
Caebolic     ^  *  ' 

Smoke  Ball  the  plaintiff  and  the  defendant  there  had  come  together  as  con- 
tracting parties  and  the  only  question  was  consideration,  it 
seems  to  me  Lord  Campbell's  reasoning  would  not  have  been 
sound.  It  is  only  to  be  supported  by  reading  it  as  an  additional 
reason  for  thinking  that  they  had  not  come  into  the  relation  of 
contracting  parties ;  but,  if  so,  the  language  was  superfluous.  The 
truth  is,  that  if  in  that  case  you  had  found  a  contract  between 
the  parties  there  would  have  been  no  difficulty  about  considera- 
tion; but  you  could  not  find  such  a  contract.  Here,  in  the 
same  way,  if  you  once  make  up  your  mind  that  there  was  a 
promise  made  to  this  lady  who  is  the  plaintiff,  as  one  of  the 
public — a  promise  made  to  her  that  if  she  used  the  smoke  ball 
three  times  daily  for  a  fortnight  and  got  the  influenza,  she 
should  have  lOOZ.,  it  seems  to  me  that  her  using  the  smoke  ball 
was  sufficient  consideration.  I  cannot  picture  to  myself  the 
view  of  the  law  on  which  the  contrary  could  be  held  when  you 
have  once  found  who  are  the  contracting  parties.  If  I  say  to  a 
person,  "  If  you  use  such  and  such  a  medicine  for  a  week  I  will 
give  you  5Z.,"  and  he  uses  it,  there  is  ample  consideration  for  the 
promise. 


A.  L.  Smith,  L.J.  The  first  point  in  this  case  is,  whether 
the  defendants'  advertisement  which  appeared  in  the  Pall  Mall 
Gazette  was  an  offer  which,  when  accepted  and  its  conditions  per- 
formed, constituted  a  promise  to  pay,  assuming  there  was  good 
consideration  to  uphold  that  promise,  or  whether  it  was  only  a 
puff  from  which  no  promise  could  be  implied,  or,  as  put  by 
Mr.  Finlay,  a  mere  statement  by  the  defendants  of  the  confidence 
they  entertained  in  the  efficacy  of  their  remedy.  Or  as  I  might 
put  it  in  the  words  of  Lord  Campbell  in  Denton  v.  Great  Northern 
By.  Co.  (1),  whether  this  advertisement  was  mere  waste  paper. 
That  is  the  first  matter  to  be  determined.  It  seems  to  me  that 
this  advertisement  reads  as  follows  :  "  lOOZ.  reward  will  be  paid 

(1)  5  E.  &  B.  860. 
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by  the  Carbolic  Smoke  Ball  Company  to  any  person  who  after      c.  A. 
having  used  the  ball  three  times  daily  for  two  weeks  according  i892 
to  the  printed  directions  supplied  with  such  ball  contracts  the  ~carlill 
increasing  epidemic  influenza,  colds,  or  any  diseases  caused  by 


V. 

Carbolic 


taking  cold.  The  ball  will  last  a  family  several  months,  and  Smoke  Ball 
can  be  refilled  at  a  cost  of  5s."  If  I  may  paraphrase  it,  it  means  — 
this:  "If  you" — that  is  one  of  the  public  as  yet  not  ascertained,  '^•^•^'^^^^•^••^ 
but  who,  as  Lindley  and  Bowen,  L.J  J.,  have  pointed  out,  will 
be  ascertained  by  the  performing  the  condition — "  will  hereafter 
use  my  smoke  ball  three  times  daily  for  two  weeks  according  to 
my  printed  directions,  I  will  pay  you  lOOZ.  if  you  contract  the 
influenza  within  the  period  mentioned  in  the  advertisement." 
Now,  is  there  not  a  request  there  ?  It  comes  to  this :  "  In  con- 
sideration of  your  buying  my  smoke  ball,  and  then  using  it  as 
I  prescribe,  I  promise  that  if  you  catch  the  influenza  within  a 
certain  time  I  will  pay  you  lOOZ."  It  must  not  be  forgotten 
that  this  advertisement  states  that  as  security  for  what  is  being 
offered,  and  as  proof  of  the  sincerity  of  the  offer,  lOOOZ.  is  actually 
lodged  at  the  bank  wherewith  to  satisfy  any  possible  demands 
which  might  be  made  in  the  event  of  the  conditions  contained 
therein  being  fulfilled  and  a  person  catching  the  epidemic  so  as 
to  entitle  him  to  the  lOOZ.  How  can  it  be  said  that  such  a 
statement  as  that  embodied  only  a  mere  expression  of  confidence 
in  the  wares  which  the  defendants  had  to  sell  ?  I  cannot  read 
the  advertisement  in  any  such  way.  In  my  judgment,  the 
advertisement  was  an  offer  intended  to  be  acted  upon,  and  when 
accepted  and  the  conditions  performed  constituted  a  binding 
promise  on  which  an  action  would  lie,  assuming  there  was  con- 
sideration for  that  promise.  The  defendants  have  contended 
that  it  was  a  promise  in  honour  or  an  agreement  or  a  contract  in 
honour — whatever  that  may  mean.  I  understand  that  if  there  is 
no  consideration  for  a  promise,  it  may  be  a  promise  in  honour, 
or,  as  we  should  call  it,  a  promise  without  consideration  and 
nudum  pactum ;  but  if  anything  else  is  meant,  I  do  not  under- 
stand it.  I  do  not  understand  what  a  bargain  or  a  promise  or  an 
agreement  in  honour  is  unless  it  is  one  on  which  an  action 
cannot  be  brought  because  it  is  nudum  pactum,  and  about 
nudum  pactum  I  will  say  a  word  in  a  moment. 
Vol.  I.  181.)3.  X  2 
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0.  A.  In  my  judgment,  therefore,  this  first  point  fails,  and  this  was 
1892       an  offer  intended  to  be  acted  upon,  and,  when  acted  upon  and 


Caklill     the  conditions  performed,  constituted  a  promise  to  pay. 

Carbolic  ^^^^  place,  it  was  said  that  the  promise  was  too  wide. 

Smoke  Ball  because  there  is  no  limit  of  time  within  which  the  person  has  to 
Company.  ,  f 
  catch  the  epidemic.    There  are  three  possible  limits  of  time  to 

A.  L.  Smith,  L.J.  mi  -  i  •  i  .i       •       i  • 

this  contract.  The  first  is,  catching  the  epidemic  during  its 
continuance ;  the  second  is,  catching  the  influenza  during  the 
time  you  are  using  the  ball ;  the  third  is,  catching  the  influenza 
within  a  reasonable  time  after  the  expiration  of  the  two  weeks 
during  which  you  have  used  the  ball  three  times  daily.  It  is 
not  necessary  to  say  which  is  the  correct  construction  of  this 
contract,  for  no  question  arises  thereon.  Whichever  is  the  true 
construction,  there  is  sufficient  limit  of  time  so  as  not  to  make 
the  contract  too  vague  on  that  account. 

Then  it  was  argued,  that  if  the  advertisement  constituted  an 
offer  which  might  culminate  in  a  contract  if  it  was  accepted, 
and  its  conditions  performed,  yet  it  was  not  accepted  by  the 
plaintiff  in  the  manner  contemplated,  and  that  the  offer  contem- 
plated was  such  that  notice  of  the  acceptance  had  to  be  given 
by  the  party  using  the  carbolic  ball  to  the  defendants  before 
user,  so  that  the  defendants  might  be  at  liberty  to  superintend 
the  experiment.  All  I  can  say  is,  that  there  is  no  such  clause 
in  the  advertisement,  and  that,  in  my  judgment,  no  such  clause 
can  be  read  into  it ;  and  I  entirely  agree  with  what  has  fallen 
from  my  Brothers,  that  this  is  one  of  those  cases  in  which  a 
performance  of  the  condition  by  using  these  smoke  balls  for  two 
weeks  three  times  a  day  is  an  acceptance  of  the  offer. 

It  was  then  said  there  was  no  person  named  in  the  advertise- 
ment with  whom  any  contract  was  made.  That,  I  suppose,  has 
taken  place  in  every  case  in  which  actions  on  advertisements 
have  been  maintained,  from  the  time  of  Williams  v.  Carwar- 
dine  (1),  and  before  that,  down  to  the  present  day.  I  have 
nothing  to  add  to  what  has  been  said  on  that  subject,  except 
that  a  person  becomes  a  persona  designata  and  able  to  sue,  when 
he  performs  the  conditions  mentioned  in  the  advertisement. 

Lastly,  it  was  said  that  there  was  no  consideration,  and  that 
(1)  4:  B.  &  Ad.  621. 
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it  was  nudum  pactum.    There  are  two  considerations  here.    One      0.  A. 

is  the  consideration  of  the  inconvenience  of  having  to  use  this  1892 

carbolic  smoke  ball  for  two  weeks  three  times  a  day ;  and  the  Carlill 

other  more  important  consideration  is  the  money  gain  likely  to  q^rbolic 

accrue  to  the  defendants  by  the  enhanced  sale  of  the  smoke  balls,  Smoke  Ball 

*'  Company. 

by  reason  of  the  plaintiff's  user  of  them.  There  is  ample  con- 
sideration to  support  this  promise.  I  have  only  to  add  that  as 
regards  the  policy  and  the  wagering  points,  in  my  judgment, 
there  is  nothing  in  either  of  them. 

A'j^'peal  dismissed. 
Solicitors  :  /.  Banks  Fittman  ;  Field  Boscoe, 

H.  C.J. 


THE  QUEEN  v.  JUSTICES  OF  MISKIN  HiaHER.  1892 

Nov.  19. 

Licensing  Acts  —  Licence  —  Henewal  —  Objection  on  ground  of  Disorderly  

Character  of  House  —  Evidence  of  Convictions  of  Previous  Tenants — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  4:2— Licensing  Actj  1874 
(37(fc38  F^c^.  c.  49),  s.  26. 

A  notice  of  intention  to  oppose  the  renewal  of  a  licence  for  the  sale  of  in- 
toxicating liquors  stated  as  the  ground  of  objection  that  the  house  in  respect 
of  which  the  licence  was  sought  was  of  a  disorderly  character.  It  was  admitted 
that  the  applicant  was  himself  a  man  of  good  character ;  but,  in  support  of  the 
objection,  evidence  was  tendered  and  admitted  of  three  convictions  against 
previous  tenants  for  offences  against  the  Licensing  Acts.  The  justices  refused 
the  application  for  the  renewal  on  the  sole  ground  of  the  convictions  of  the 
previous  tenants : — • 

Held,  that  it  was  competent  to  shew  that  the  house  was  of  a  disorderly 
character  without  making  any  charge  against  the  character  of  the  applicant  or 
his  management  of  th.&  house,  and  that  the  evidence  was  properly  admitted. 

EuLE  NISI  for  a  writ  of  mandamus  to  the  justices  of  Miskin 
Higher,  in  the  county  of  Glamorgan,  to  hear  and  determine  the 
application  of  Thomas  Pitman  for  the  renewal  of  a  licence. 

It  appeared  from  the  affidavit  of  the  applicant  that  at  a  special 
sessions  held  in  April,  1892,  the  applicant  obtained  a  transfer  to 
himself  of  the  licence  of  the  Angel  Inn,  Aberdare.  The  general 
annual  licensing  meeting  was  appointed  to  be  held  on  August  23, 
1892 ;  and,  on  August  13,  the  superintendent  of  police  served  on 
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1892      the  applicant  a  written  notice  of  objection  to  the  renewal  of  his 


The  Queen  licence,  which  notice  specified  the  three  following  grounds  of 
Justices  of  objection :  (1.)  that  a  house  licensed  for  the  sale  of  intoxicating 
aGHEE  li^iio^^  was  not  required  in  the  neighbourhood  in  which  the 
applicant's  house  was  situate ;  (2.)  that  the  house  in  respect  of 
which  a  licence  was  sought  was  of  a  disorderly  character ;  and 
(3.)  that  the  house  wa^  not  structurally  adapted  to  the  business 
carried  on  there.  The  applicant  attended  at  the  general  annual 
licensing  meeting ;  but  his  application,  being  opposed,  was  ad- 
journed to  the  adjourned  meeting  on  September  27.  On  Sep- 
tember 12  a  notice  from  the  clerk  to  the  justices  was  served  upon 
the  applicant,  directing  him  to  attend  personally  at  the  adjourned 
meeting  ;  but  the  notice  contained  no  reference  to  the  grounds 
of  objection.  The  applicant  and  his  solicitor  attended  the 
adjourned  meeting,  when  the  clerk  to  the  justices  offered 
evidence  to  prove  three  convictions  against  previous  tenants, 
viz.,  on  May  1,  1888,  for  permitting  drunkenness,  on  August  21, 
1891,  for  keeping  open  on  Sunday,  and  on  March  15,  1892,  for 
permitting  drunkenness.  The  applicant's  solicitor  objected  that 
the  evidence  was  inadmissible  on  the  ground  that  no  such  ground 
of  objection  had  been  specified  in  the  notice  of  objection,  and 
that  the  justices  had,  therefore,  no  jurisdiction  to  entertain  the 
objection  or  to  receive  evidence  in  support  of  it.  The  justices, 
however,  overruled  the  objection  and  admitted  the  evidence,  and 
eventually  the  renewal  was  refused  on  the  sole  ground  of  the 
convictions  of  the  previous  tenants,  the  other  objections  con- 
tained in  the  notice  of  opposition  being  overruled. 

J.  F.  Austin,  for  the  justices,  shewed  cause.  There  are  two 
grounds  upon  which  the  rule  should  be  discharged.  First,  on 
the  true  reading  of  s.  42  of  the  Licensing  Act,  1872,  and  s.  26 
of  the  Licensing  Act,  1874,  as  interpreted  by  Sharp  v.  WaJce- 
field  (1),  where  an  applicant  is  properly  before  the  Court  on  an 
objection  made  to  the  renewal  of  his  licence,  the  justices  may  go 
into  other  proper  grounds  of  objection,  and  if  they  exercise  their 
discretion  judicially  may  refuse  the  renewal.  Secondly,  the  jus- 
tices have  exercised  a  judicial  discretion  on  a  ground  of  objection 
(1)  [1891]  A.  C.  173. 


MiSKIN 
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specified  in  a  notice  properly  served,  for  on  the  face  of  the  pro-  1892 
ceedings  there  was  admissible  evidence  of  the  objection  that  the  The  Queen 
house  was  of  a  disorderly  character.    The  offences  of  which  the  j^jstices 
previous  tenants  were  convicted  are  such  as  in  ordinary  language 
would  be  of  a  disorderly  character.    The  expression  "  of  a  dis- 
orderly character  "  is  applicable  to  a  house  as  well  as  to  an  indi- 
vidual ;  it  does  not  mean  that  it  is  frequented  by  bad  characters, 
but  that  it  has  acquired  a  bad  reputation.    The  language  of 
s.  8  of  the  Wine  and  Beerhouse  Act,  1869  (1),  conclusively 
shews  that  a  house,  as  distinguished  from  its  occupier,  may  be 
of  a  disorderly  character  for  the  purposes  of  the  Licensing 
Acts. 

J.  Faterson,  in  support  of  the  rule,  was  directed  to  confine  his 
iirgument  to  the  second  point.  The  evidence  of  the  convictions 
of  previous  tenants  was  not  admissible.  The  only  matter  rele- 
vant to  the  application  would  be  that  the  house  was  disorderly 
in  the  hands  of  the  applicant,  for  it  is  impossible  to  attribute  a 
disorderly  character  to  mere  bricks  and  mortar  as  distinguished 
from  the  occupier.  Under  s.  8  of  the  Wine  and  Beerhouse  Act, 
1869,  it  might  be  successfully  contended  that  if  the  applicant  is 
of  good  character  a  previous  conviction  against  another  tenant 
would  not  be  evidence. 

[The  Court.  On  that  point  the  language  of  the  section  is 
clearly  against  you.] 

[He  cited  Beg.  v.  Justices  of  Merthyr  Tydvil.  (2)] 


Lord  Coleridge,  C.J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  In  substance  this  is  an  application  for  a  man- 
damus to  the  magistrates  to  hear  and  determine  the  applicant's 
application  for  the  renewal  of  his  licence,  to  which  the  magis- 
trates answer  that  they  have  heard  and  determined  it ;  while  the 
applicant  replies  that  they  have  not  done  so,  because  they  have 

(1)  Under  s.  8,  sub-s.  2,  of  the  Wine  is  sought,  or  any  adjacent  house  or 

and  Beerhouse  Act,  1869  (32  &  33  shop  owned  or  occupied  by  the  person 

Vict.  c.  27),  one  of  the  grounds  of  applying  for  a  licence,  is  of  a  disorderly 

refusal  of  an|  application  for  a  certifi-  character,  or  frequented  by  thieves, 

cate  under  the  Act  is  "  that  the  house  prostitutes,  or  persons  of  bad  cha- 

or  shop  in  respect  of  which  a  licence  racter." 

(2)  14  Q,  B.  D.  584. 
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1892      received  improper  evidence.    I  am  unable  to  agree  with  the 
The  Queen  applicant's  contention,  and  think  that  the  magistrates  have  acted 
Justices  of  ^^^^  within  their  jurisdiction.    Whether  I  should  have  come  to 
Sher  same  conclusion  is  immaterial,  and  I  express  no  opinion  upon 

  it ;  the  question  of  fact  was  for  them,  and  it  is  not  our  business 

c?j."^^^'  to  overrule  or  question  the  decision  to  which  they  have  come  on 
the  facts. 

It  is  admitted^that  the  applicant  is  a  man  of  good  character, 
and  the  objection  taken  (inter  alia)  to  the  renewal  of  his  licence 
is  that  the  house  in  respect  of  which  the  licence  is  sought  is  of  a 
disorderly  character.  Evidence  was  given  of  three  convictions, 
in  1888,  1891,  and  1892,  against  previous  occupiers,  all  which 
convictions  are  entirely  consistent  with  the  absence  of  any  per- 
sonal misconduct  or  moral  guilt  on  the  part  of  the  present 
applicant,  but  which  shew  that  in  the  judgment  of  the  justices 
the  house  had  the  character  of  being  a  disorderly  house.  In  my 
opinion,  they  were  entitled  so  to  find.  It  is  said  that  bricks  and 
mortar  cannot  be  disorderly,  and  in  one  sense  the  observation  is 
just,  though  I  do  not  agree  with  it  in  the  sense  in  which  it  is 
made  by  the  applicant's  counsel,  nor  do  I  think  that  it  accords 
with  what  I  believe  to  have  been  the  obvious  intention  of  the 
legislature.  There  is  a  clear  distinction  drawn  in  the  statute 
between  the  applicant  himself  and  the  house  in  respect  of  which 
he  applies.  A  house  of  a  disorderly  character  is  a  parliamentary 
phrase;  the  disorderly  character  of  the  house  is  distinguished 
from  the  disorderly  character  of  the  applicant,  who  may  never 
before  making  his  application  have  been  the  holder  of  a  licence. 
It  is  plain  to  me  that  the  house,  apart  from  the  person,  may  be 
of  a  disorderly  character,  and  therefore  this  was  a  perfectly  legal 
objection  to  take. 

But  it  is  said  that,  even  if  this  be  so,  the  evidence  was  not 
receivable,  because  it  was  not  evidence  relating  to  the  personal 
character  of  the  applicant.  It  is  true  that  it  does  not  relate  to 
his  personal  character,  but  it  had  to  do  with  the  character  of  the 
house,  and  it  remains  good  evidence  of  the  character  of  the  house 
as  distinguished  by  parliament  from  the  character  of  the  man. 
It  is  further  said  that  the  evidence  was  not  sufficient  to  justify 
the  decision ;  but  that  was  entirely  for  the  justices :  it  is  obvious 
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that  a  single  conviction  might  be  cogent  evidence,  while  under  1892 

certain  circumstances  several  convictions  might  not  be  sufficient,  the  Queen 

The  objection,  therefore,  was  legal,  and  the  evidence  was  legal ;  j^g^^^'^g 

the  justices  had  a  right  to  consider  it,  and  they  have  considered  Miskin 

it ;  we  cannot  review  their  decision.   * 

The  larger  question  has  been  practically  settled  by  Sharp  v.  ^^'^'^  qjT^^^' 
Wakefield  (1),  a  decision  which  we  ought  not  to  fritter  away,  and 
on  the  meaning  of  which  we  must  act.  The  point  does  not, 
however,  arise  in  the  present  case,  and  my  judgment  proceeds  on 
the  ground  that  the  justices  in  receiving  and  acting  upon  the 
evidence  were  acting  within  their  jurisdiction. 


Wills,  J.  I  am  of  the  same  opinion .  I  think,  with  the  learned 
counsel  who  appeared  for  the  justices,  that  the  short  result  of 
Sharp  V.  Wakefield  (1)  is,  that  where  an  objection  is  formally 
made  by  a  notice  which  specifies  the  grounds  of  the  objection, 
the  justices  are  at  liberty  to  go  into  other  relevant  grounds  of 
objection  which  suggest  themselves  ;  and  if  the  objection  is  not 
one  personal  to  the  applicant,  it  is  not  necessary  to  give  notice 
of  it.  In  the  present  case,  however,  that  principle  does  not 
apply,  for  the  justices  did  act  on  a  ground  of  objection  specified 
in  the  notice,  and  the  question  for  us  is  reduced  to  one  of  whether 
they  had  any  legal  evidence  before  them  upon  which  they  could 
so  act. 

The  notice  of  objection  is  that  the  house  is  of  a  disorderly 
character.  That  is  a  good  ground  of  objection,  and  it  is  relevant 
to  the  inquiry  whether  the  justices  shall  exercise  the  absolute 
judicial  discretion  to  refuse  the  renewal  which  is  vested  in  them. 
It  has  been  contended  before  us  that  the  applicant  must  have 
contributed  to  the  disorderly  character  of  the  house — that  it  must 
have  been  disorderly  while  in  his  hands ;  but  with  this  contention 
I  entirely  disagree;  the  policy  of  the  licensing  Acts  is  much 
wider,  and  means  much  more  than  that.  It  is  urged  that  the 
expression  in  the  Act  of  Parliai^ient  is  not  applicable  to  the 
house,  but  only  to  the  person  applying  for  the  licence ;  and  to 
estimate  the  value  of  that  criticism,  it  is  worth  while  to  turn  to 
(1)  [1891]  A.  C.  173. 
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Wills.  J. 


1892      the  Wine  and  Beerhouse  Act,  1869,  to  see  what  is  meant  by  the 
The  Queen  expression  that  "  the  house  is  of  a  disorderly  character."  The 
Justices  op  certificates  granted  under  that  Act  last  only  for  a  year,  and  there 
HiGHEE        nothing  to  prevent  such  a  state  of  circumstances  as  this ;  A. 

is  tenant  up  to  the  time  for  granting  or  renewing  the  certificate, 
when  B.  becomes  the  tenant.  On  the  application  of  B.  for  a 
certificate  J  objection  is  taken  on  the  ground  that  the  house 
is  of  a  disorderly  character.  If  that  merely  means  that  its 
character  is  disorderly  under  his  management,  the  section  might 
as  well  be  wiped  out,  for  ex  hypothesi  the  house  had  not  yet 
come  under  B.'s  management — at  any  rate,  not  for  a  sufficient 
time  to  be  disorderly  in  his  hands.  The  policy  of  the  Acts  is  in 
quite  the  other  direction :  it  provides  an  additional  and  most 
important  security  for  the  maintenance  of  good  order  in  licensed 
houses,  and  a  tenant  respectable  himself  may  fail  to  obtain  a 
renewal  of  his  licence  because  in  the  hands  of  successive  occu- 
piers the  house  has  been  the  scene  of  acts  which  have  led  to 
convictions  before  the  justices.  It  is  almost  needless  to  observe 
that  this  must  prove  a  great  incentive  to  landlords  to  have 
respectable  tenants.  Every  one  knows  what  a  respectably-con- 
ducted house  means,  and  to  say  that  the  expression  "  house  of  a 
disorderly  character"  is  a  solecism  seems  to  me  to  be  sheer 
nonsense.  That  which  is  done  in  the  house  is  by  a  very  common 
figure  of  speech  transferred  to  the  house  itself.  It  is  clear  to  me 
that  the  intention  of  the  legislature  was  that,  no  matter  in  whose 
hands  the  house  might  be  at  the  time  of  the  application  for  the 
licence,  or  in  whose  hands  it  had  been  in  times  past,  if  it  had  the 
character  of  being  disorderly  stamped  on  it,  the  justices  might 
take  this  into  consideration  and  refuse  the  renewal  of  the  licence. 
In  the  present  case  the  evidence  may  or  may  not  be  strong ;  but 
it  is  legitimate  evidence.  One  of  the  first  questions  that  would 
be  asked  as  to  the  character  of  a  house  would  be  whether  there 
were  any  convictions  against  it.  In  the  present  case  there  were 
three  convictions,  one  of  them  within  a  month  of  the  transfer  of 
the  licence  to  the  applicant.  I  think  it  was  the  deliberate  in- 
tention of  Parliament  that  in  such  a  case  the  liability  to  lose  the 
licence  on  an  application  for  renewal  should  not  be  got  rid  of  for 
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the  benefit  of  those  concerned  merely  by  the  expedient  of  a  1892 
transfer  of  the  licence  to  a  man  of  reputable  character.  The  Queen 

V. 

Bule  discharged,      J ^^tices  of 


Solicitors  for  applicant:  Furkis  &  Go,,  for  PhilU^ps  &  Son, 
Aherdare, 

Solicitors  for  justices :  Bell,  Brodrich,  &  Gray,  for  Lewis  & 
Jones,  Merthyr  TydviL 

W.  J.  B. 


MiSKIN 

Higher. 


1892 

MURKAy  AND  Others,  Justices  of  the  Peace  for  the  City  of 
Manchester  v.  FREEE. 

1893 

Licensing  Acts — Licence — Lapse  of — Discretion  of  Justices  to  Befuse  Transfer —  ^ 

Licensing  Act,  1828  (9  Geo.  4,  c.  61),  s.  14 —  Wine  and  Beerhouse  Act,  ' 

1869  (32  &  33  Vict.  c.  27),  ss.  8,  19. 

The  tenant  of  a  beerhouse  which  had  been  continuously  licensed  for  the  sale 
of  beer  to  be  consumed  on  the  premises  from  a  date  prior  to  May  1,  1869,  was 
convicted  of  permitting  drunkenness  on  the  premises,  and  in  consequence  of 
such  conviction  the  justices  at  the  general  annual  licensing  meeting  in  August, 
1891,  refused  to  renew  his  licence,  which  in  consequence  expired  on  October  10, 
1891.  In  the  interval,  on  October  5,  1891,  the  tenant  yielded  up  possession  of 
the  house  to  the  respondent,  who,  on  November  17, 1891,  applied  to  the  justices 
at  special  sessions  for  a  transfer  of  the  licence  : — 

Eeld,  that  the  licence  was,  at  the  date  of  such  application, "  in  force  "  within 
the  meaning  of  s.  19  of  the  Wine  and  Beerhouse  Act,  1869,  and  that  the 
justices'  power  of  refusing  the  transfer  was  limited  to  the  four  grounds  men- 
tioned in  s.  8  of  that  Act. 

Case  stated  by  quarter  sessions. 

The  Pheasant  Inn,  No.  155,  Charter  Street,  Manchester,  was 
continuously  licensed  for  the  sale  of  beer  to  be  consumed  on  and 
off  the  premises  from  a  date  prior  to  May  1, 1869,  until  October  10, 
1891,  when  the  certificate  of  justices  granted  in  respect  of  the 
said  house  pursuant  to  32  &  33  Vict.  c.  27,  ss.  5,  6,  which  had 
been  in  force  from  October  10,  1890,  expired. 

The  said  certificate  and  the  excise  licence  were  granted  to  one 
John  Faulkner,  who  was  a  tenant  of  the  said  house  and  had  been 
previously  licensed  in  respect  thereof. 

On  December  30,  1890,  the  said  Faulkner  was  convicted  of 
permitting  drunkenness  in  the  said  house. 

At  the  general  annual  licensing  sessions  held  on  August  27, 
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1893  1891,  for  the  city  of  Manchester,  the  justices,  on  an  objection 
MuERAY  being  made  to  the  renewal  of  the  licence  to  the  said  house  by 
Feeek.  superintendent  of  police  for  the  district,  adjourned  the  con- 

sideration thereof  to  September  10,  and  on  that  day  Faulkner 
applied  to  them  for  a  renewal  of  the  licence,  which  was  refused. 
Faulkner  did  not  appeal  from  the  refusal  to  renew  the  said 
licence,  but  on  October  5,  1891,  he  removed  from  and  yielded 
up  possession  of  the  house  to  the  respondent,  Isaac  Freer. 

On  October  9,  1891,  the  respondent  gave  notice,  under  s.  14  of 
9  Geo.  4,  c.  61,  of  his  intention  to  apply  to  the  special  sessions 
for  a  transfer  of  the  said  licence  and  in  pursuance  of  such  notice, 
on  November  17,  1891,  he  applied,  pursuant  to  the  said  section, 
for  a  transfer  of  the  licence  of  the  house  to  him.  It  was  con- 
tended on  his  behalf  that  the  justices  could  only  refuse  the  trans- 
fer upon  one  of  the  four  grounds  set  forth  in  s.  8  of  32  &  33  Yict. 
c.  27,  and  it  was  admitted  by  the  justices  that  if  their  discretion 
was  limited  to  such  four  grounds,  the  respondent  was  entitled  to 
his  transfer.  The  justices,  however,  were  of  opinion  that  there 
was  then  no  licence  in  force  in  respect  of  the  house,  inasmuch  as 
it  had  expired  on  October  10,  1891,  and  that  the  renewal  thereof 
having  been  refused  and  the  refusal  not  appealed  against  the 
licence  had  not  been  granted  by  way  of  renewal  from  time  to 
time  so  as  to  entitle  the  respondent  to  the  benefit  of  s.  19  of 
32  &  33  Yict.  c.  27,  and  s.  7  of  33  &  34  Vict.  c.  29  (1),  and  that 

(1)  By  s.  8  of  the  Wine  and  Beer-  "  (3.)  That  the  applicant  having 
house  Act,  1869  (32  &  33  Yict.  c.  29) :  previously  held  a  licence  for  the  sale 
"  No  application  for  a  certificate  under  of  wine,  spirits,  beer,  or  cider,  the 
this  Act  in  respect  of  a  licence  to  sell  same  has  been  forfeited  by  his  mis- 
by  retail,  beer,  cider,  or  wine,  not  to  condact,  or  that  he  has  through  mis- 
be  consumed  on  the  premises,  shall  be  conduct  been  at  any  time  previously 
refused  except  upon  one  or  more  of  adjudged  disqualified  from  receiving 
the  following  grounds,  viz. :  any  such  licence  or  from  selling  any 

"  (1.)  That  the  applicant  has  failed  of  the  said  articles, 

to  produce  satisfactory  evidence  of  "(4.)  That  the  applicant  or  the 

good  character.  house  in  respect  of  which  he  applies, 

"  (2.)  That  the  house  or  shop  in  is  not  duly  qualified  as  by  law  is 

respect  of  which  a  licence  is  sought,  or  required." 

any  adjacent  house  or  shop  owned  or  By  s.  19  :  "  Where,  on  May  1, 1869, 

occupied  by  the  person  applying  for  a  a  licence  under  any  of  the  said  recited 

licence,  is  of  a  disorderly  character,  or  Acts  is  in  force  with  respect  to  any 

frequented  by  thieves,  prostitutes,  or  house  or  shop  for  the  sale  by  retail 

persons  of  bad  character.  therein  of  beer,  cider,  or  wine,  to  be 
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in  dealing  with  the  application,  they  were  not  limited  to  the  1893 
said  four  grounds  of  refusal ;  but  were  at  liberty  to  exercise  their  Murray 
discretion  and  take  into  consideration  the  nature  of  the  neigh-  j^r^r 
bourhood  and  its  requirements  and  the  history  of  the  house,  and 
they  accordingly  refused  the  application. 

The  respondent  appealed  from  such  refusal  to  the  quarter 
sessions  who  granted  the  transfer  of  the  licence,  subject  to  a  case 
for  the  opinion  of  the  Court,  upon  the  question  whether  the 
licence  was  in  force  on  November  17, 1891,  and  had  been  granted 
by  way  of  renewal  from  time  to  time  so  as  to  entitle  the  respond- 
ent to  the  benefit  of  s.  19  of  82  &  83  Vict.  c.  27,  and  s.  7  of 
83  &  34  Vict.  c.  29,  and  to  restrict  the  justices  sitting  in  transfer 
sessions  on  that  day  to  the  four  grounds  of  refusal  set  forth  in 
s.  8  of  32  &  33  Vict.  c.  27,  or  whether  they  were  at  liberty  in 
dealing  with  the  respondent's  application  for  the  transfer  of  the 
licence  to  him  to  exercise  a  general  discretion  with  reference  to 
the  granting  or  refusal  thereof. 

Joseph  Walton,  and  E.  Sutton,  for  the  appellant  justices.  The 
justices  had,  no  doubt,  power  to  grant  the  transfer ;  but,  at  the 
same  time,  they  had,  under  the  circumstances  of  the  case,  a 
general  discretion  whether  they  would  grant  it  or  not,  for  the 
licence  had,  by  reason  of  non-renewal,  ceased  to  exist  at  the  date 
of  the  application  for  the  transfer.  Sect.  19  of  the  Wine  and 
Beerhouse  Act,  1869,  has  no  application  to  this  case,  for  that 
section  only  applies  where  the  licence  ^'  is  in  force,"  and  has 
been  "  granted  by  way  of  renewal  from  time  to  time."  (See  the 
amending  section,  83  &  34  Vict.  c.  29,  s.  7.)    In  Uargreaves  v. 


consumed  on  the  premises,  it  shall  not 
be  lawful  for  the  justices  to  refuse  an 
application  for  a  certificate  for  the  sale 
of  beer,  cider,  or  wine,  to  be  consumed 
on  the  premises  in  respect  of  such 
house  or  shop  except  upon  one  or  more 
,  of  the  grounds  upon  which  an  appli- 
cation for  a  certificate  under  this  Act 
in  respect  of  a  licence  for  the  sale  of 
beor,  cider,  or  wine,  not  to  be  con- 
sumed on  the  premises,  may  be  refused, 
in  accordance  with  this  Act." 


By  s.  7  of  the  Wine  and  Beerhouse 
Act  Amendment  Act,  1870  (33  &  34 
Yict.  c.  29)  :  "  The  19th  section  of  the 
principal  Act  shall  extend  to  licences 
granted  by  way  of  renewal  from  time 
to  time  of  licences  in  force  on  the  1st 
day  of  May,  1869,  whether  such  li- 
cences continue  to  be  held  by  the  same 
person  or  have  been,  or  may  be, 
transferred  to  any  other  person  or 
persons." 
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1893  Dawson  (1)  a  beerhouse  had  a  licence  on  May  1,  1869,  but  owing 
MuEEAY  to  the  misconduct  of  the  then  tenant,  renewal  of  such  licence  was 
Febee.     refused  at  the  general  annual  licensing  meeting  in  August,  1869. 

At  the  succeeding  licensing  meeting  in  1870  a  new  tenant 
applied  for  a  licence,  and  was  refused  on  the  ground  that  there 
was  no  necessity  for  such  a  house  in  the  neighbourhood.  It  was 
held  that  the  justices  had  a  general  discretion.  In  Beg.  v. 
Curzon  (2)  it  was  similarly  held  that,  on  the  true  construction  of 
s.  19,  the  justices  were  not  prohibited  from  exercising  their  dis- 
cretion in  the  case  of  a  beerhouse  licensed  on  May  1,  1869,  the 
licence  or  certificate  of  which  had  lapsed  before  the  ^application 
for  renewal.  In  Beg.  v.  Justices  of  the  West  Biding  (3),  where  a 
licence  existing  on  May  1,  1869,  for  the  sale  of  beer  to  be  con- 
sumed on  the  premises,  was  forfeited  by  the  conviction  of  the 
holder,  under  s.  15  of  the  Licensing  Act,  1872,  for  permitting 
the  premises  to  be  used  as  a  brothel,  it  was  held  that  the  licence 
was  not  "  in  force  "  within  s.  19  of  the  Act  of  1869,  and  that  the 
licensing  justices  at  special  sessions  had  a  general  discretion  to 
refuse  applications  by  the  landlord  and  a  new  tenant  of  the 
premises  for  a  transfer  of  the  licence.  No  distinction  is  to  be 
drawn  for  the  purposes  of  s.  19  between  a  licence  which  has  been 
forfeited  and  one  which  has  lapsed  in  consequence  of  refusal  of 
renewal ;  if  the  former  is  not  "  in  force,"  neither  is  the  latter. 
Sect.  3  of  34  &  35  Yict.  c.  88  (4),  which  was  declaratory  of  the 

application  for  a  certificate  with  re- 
spect to  any  such  shop  or  house,  if  the 
licence  which  was  in  force  on  the  1st 
day  of  May,  1869,  or  any  certificate 
since  granted  in  respect  of  the  said 
house  or  shop,  has  by  forfeiture,  lapse 
of  time,  or  otherwise  ceased  to  be  in 
force,  and  it  is  expedient  to  remove 
such  doubts.  It  is  therefore  hereby 
declared,  that  in  the  case  of  any  such 
application  the  justices  may,  in  their 
discretion,  refuse  the  application  on 
any  ground  upon  which  they  might 
refuse  the  application  if  made  for  a 
certificate  with  respect  to  any  house 
or  shop  with  respect  to  which  a  licence 
was  not  in  force  on  the  1st  day  of 
May,  1869." 


(1)  24  L.  T.  (N.S.)  428. 

(2)  Law  Kep.  8  Q.  B.  400. 

(3)  21  Q.  B.  D.  258. 

(4)  By  s.  3  of  34  &  35  Vict.  c.  88 
(repealed  by  the  Licensing  Act,  1872) : 
"  Whereas  under  the  Wine  and  Beer- 
house Act,  1869,  and  the  Wine  and 
Beerhouse  Act  Amendment  Act,  1870, 
justices  are  prohibited,  in  the  case  of 
any  house  or  shop  with  respect  to  which 
a  licence  for  the  sale  by  retail  therein 
of  beer,  cider,  or  wine,  was  in  force  on 
the  1st  day  of  May,  1869,  from  re- 
fusing an  application  for  a  certificate 
in  respect  of  such  house  except  upon 
the  grounds  therein  mentioned,  and 
doubts  having  arisen  whether  such 
prohibition  extends  to  the  case  of  an 
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meaning  of  s.  19  of  the  Act  of  1869,  treated  certificates  which  ^^^^ 
ceased  to  be  in  force  by  lapse  of  time  or  otherwise  as  standing  Murray 
on  the  same  footing  with  forfeited  certificates.     The  Act  in  freer. 
which  that  declaratory  section  was  contained  has  been  wholly 
repealed ;  but  such  repeal  cannot  affect  the  meaning  of  s.  19  of 
the  earlier  Act. 

Poland,  Q.C.,  and  J.  M,  Yates,  for  the  respondent.  A  transfer 
of  the  licence  of  a  beerhouse  licensed  on  May  1, 1869,  can  only 
be  refused,  even  after  the  expiration  of  the  licence,  on  the  same 
grounds  as  those  on  which  renewal  might  be  refused,  provided  the 
application  for  the  transfer  be  made  before  the  general  annual 
licensing  meeting  next  succeeding  the  date  of  the  expiration  of 
the  licence.  The  licence  which  the  justices  are  empowered  to 
"  grant " — ^i.e.,  transfer — under  s.  14  of  the  Licensing  Act,  1828 
(9  Geo.  4,  c.  61),  is  not  in  substance  a  new  licence,  but  its  grant 
is  tantamount  to  a  temporary  renewal  of  the  old  one.  If  it  were 
not  so,  there  would  be  no  right  of  appeal  against  a  refusal  to 
transfer,  which  there  is  under  s.  27  of  that  Act.  So  long  as  the 
right  to  apply  for  a  transfer  under  s.  14  continues,  the  old 
licence,  notwithstanding  its  nominal  expiration,  remains  "in 
force"  within  the  meaning  of  s.  19  of  the  Wine  and  Beerhouse 
Act,  1869.  The  object  of  s.  14  was  to  protect  the  property  of 
the  landlord,  or  other  persons  mentioned  in  the  section,  and  for 
that  purpose  to  provide  for  the  premises  being  licensed  during 
the  interval  between  the  several  events  therein  mentioned  and 
the  general  annual  licensing  meeting  "then  next  ensuing." 
But  no  longer.  When  once  the  "  next  ensuing  "  general  annual 
licensing  meeting  has  passed  by  it  is  too  late  to  apply  for  a 
transfer  under  that  section. 

This  is  the  explanation  of  the  cases  of  Beg.  v.  Curzon  (1)  and 
Hargreaves  v.  Daivson.  (2)  The  reason  why  the  application  in 
those  cases  was  to  the  general  annual  licensing  meeting,  and  not 
to  the  special  transfer  sessions,  was  that  the  time  for  applying 
for  a  transfer  had  elapsed.  In  the  former  case  the  licence  bad 
lapsed  for  more  than  one  year,  and  in  the  latter  for  more  than 
three  years,  before  the  date  of  the  application.  The  applicant 
was  consequently  in  the  same  position  as  if  he  were,  asking  for  a 
(1)  Law  Rep.  8  Q.  B.  400.  (2)  24  L.  T.  (N.S.)  428. 
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X893  new  licence.  Whereas  here  the  application  for  the  transfer  was 
MuEEAY  during  the  currency  of  the  year  next  succeeding  the  expiration  of 
Freer.  licence.    In  Beg.  v.  Justices  of  the  West  Biding  (1),  where  the 

licence  was  forfeited  by  the  conviction  of  the  holder  for  per- 
mitting the  premises  to  be  used  as  a  brothel,  it  was  no  doubt 
held  not  to  be  "  in  force,"  although  the  application  for  a  transfer 
was  made  on  the  very  day  of  the  conviction.  But  a  licence 
when  once  forfeited  is  (except  in  the  cases  mentioned  in  s.  15  of 
the  Licensing  Act,  1874  (37  &  38  Yict.  c.  49))  in  the  same 
position  as  if  it  had  never  existed  ;  whereas  a  licence  which  has 
merely  lapsed  by  reason  of  refusal  of  renewal  stands  on  a  different 
footing. 

Jose^pJi  Walton,  in  reply. 

Jan.  27.  Pollock,  B.  The  only  question  which  has  been 
submitted  by  the  justices  for  our  opinion  is  whether  the  licence 
of  this  beerhouse  was  in  force  on  November  17,  1891,  and  had 
been  granted  by  way  of  renewal  from  time  to  time,  so  as  to 
entitle  the  respondent  to  the  benefit  of  s.  19  of  the  Wine  and 
Beerhouse  Act,  1869.  Upon  that  question  I  am  of  opinion  that 
our  answer  ought  to  be  in  the  affirmative,  and  consequently  the 
justices  were  not  entitled  to  refuse  the  application  except  upon 
one  or  other  of  the  four  grounds  mentioned  in  s.  8  of  that 
Act.  The  application  was  for  a  transfer  under  s.  14  of  the 
Act  of  Geo.  4,  and  when  one  comes  to  look  at  the  object  and 
intention  of  that  section  it  seems  clear  that  the  time  for  applying 
for  a  transfer  extends  beyond  the  period  within  which  the  trans- 
ferred licence  would  in  the  ordinary  course  expire.  That  it 
does  so  was  expressly  decided  in  Beg.  v.  Justices  of  Liverpool.  (2) 
And  the  reason  seems  to  be  that  the  provisions  of  the  section 
were  introduced  for  the  benefit  of  the  landlord,  as  appears  from 
jEx  parte  Todd  (3),  where  it  was  held  that  a  second  incoming 
tenant  might  apply  for  a  transfer,  although  the  first  had  failed. 
But  if  the  licence  in  the  present  case  was  in  force  for  the  pur- 
poses of  an  application  for  a  transfer  under  s.  14  of  the  Act  of 
G-eo.  4,  it  must,  in  my  judgment,  equally  be  in  force  for  the  pur- 


(1)  21  Q.  B.  D.  258.  (2)  11  Q.  B.  D.  638. 

(3)  3  Q.  B.  D.  407. 
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poses  of  s.  19  of  the  Act  of  1869,  so  as  to  regulate  the  discretion  1893 
of  the  justices  in  dealing  with  that  application.  Mueeay 
Three  cases  were  cited  before  us  on  behalf  of  the  appellants  ;  freee. 
but  they  are,  I  think,  all  distinguishable.  The  first  was  Beg.  poJ^g. 
V.  Curzon  (1),  where,  the  licence  having  expired  in  the  ordinary 
course  in  October,  1869,  no  attempt  was  made  to  renew  it  until 
1872,  when  the  application  was  refused.  Upon  a  subsequent  ap- 
plication in  1873  the  Court  very  properly  treated  the  licence  as 
having  wholly  expired,  and  upon  that  ground  consequently  they 
regarded  the  application  as  an  application  for  a  new  licence. 
The  case  of  Hargreaves  v.  Dawson  (2)  proceeded  upon  similar 
grounds.  In  Beg»  v.  Justices  of  the  West  Biding  (3),  where 
the  previous  tenant  had  been  convicted  of  using  the  premises 
as  a  brothel,  the  Court,  no  doubt,  held  that  the  licence  was  not 
in  force  "  within  the  meaning  of  s.  19  of  the  Act  of  1869  ;  but 
that  decision  went  upon  the  ground  that  by  s.  15  of  the  Licensing 
Act,  1872,  a  conviction  for  that  offence  operates  as  an  absolute 
forfeiture  of  the  licence.  No  such  effect,  however,  is  produced  by 
a  conviction  for  permitting  drunkenness  on  the  premises,  the 
only  provision  with  regard  to  that  offence  being  that  the  con- 
viction is  to  be  recorded  upon  the  licence.  This  appeal  must  be 
dismissed. 


Vaughan  Williams,  J.  I  am  of  the  same  opinion.  In  my 
judgment,  the  licence  in  question,  although  the  year  for  which 
it  was  granted  had  expired  at  the  time  of  the  application  to  the 
justices  for  a  transfer,  must  be  treated  as  a  licence  in  force 
within  the  meaning  of  s.  19  of  the  Act  of  1869,  and  therefore  the 
transfer  was  only  refusable  on  one  of  the  four  grounds  specified 
in  that  Act.  The  cases  which  were  relied  upon  by  the  appellants 
are,  I  think,  distinguishable  from  the  present  case  upon  the 
grounds  pointed  out  by  my  brother  Pollock,  and  I  should  have 
added  nothing  to  his  judgment  were  it  not  for  the  fact  that, 
in  my  opinion,  the  question  which  is  raised  upon  this  case  is  not 
the  only  question  which  might,  and  ought  to,  have  been  raised 
upon  the  facts.    The  case  proceeds  upon  the  assumption  that 

(1)  Law  Hep.  8  Q.  B.  400.  (12)  2i  L.  T.  (N.S.)  128. 

(3)  21  Q.  B.  D.  258. 
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an  application  under  s.  14  of  9  Geo.  4,  c.  61,  could  properly  be 
made ;  but  I  do  not  think  tbat  we  ought  to  have  been  invited  to 
assume  that.  It  is,  to  my  mind,  extremely  doubtful  whether  on 
the  facts  of  this  case  there  was  any  right  to  make  an  application 
under  that  section  at  all.  That  section,  by  the  very  terms  of 
it,  applies  only  to  cases  in  which  there  has  occurred  in  respect  of 
the  licensed  person  one  of  the  matters  stated  at  the  commence- 
ment of  the  section.  If  no  one  of  those  matters  has  occurred  the 
section  has  no  application  whatever.  Now,  the  matters  men- 
tioned at  the  beginning  of  the  section  are  these :  "  If  any 
person  duly  licensed  shall  (before  the  expiration  of  such  licence) 
die,  or  shall  be  by  sickness  or  other  infirmity  rendered  incapable 
of  keeping  an  inn,  or  shall  become  bankrupt ;  or  if  any  person 
so  licensed,  or  the  heirs,  executors,  administrators,  or  assigns  of 
any  person  so  licensed,  shall  remove  from  or  yield  up  pos- 
session of  the  house  specified  in  such  licence ;  or  if  the  occupier 
of  any  such  house,  being  about  to  quit  the  same,  shall  have 
wilfully  omitted  or  shall  have  neglected  to  apply  at  the  general 
annual  licensing  meeting,  or  at  any  adjournment  thereof,  for  a 
licence  to  continue  to  sell  excisable  liquors  by  retail,  to  be  drunk 
or  consumed  in  such  house."  In  all  such  cases  the  justices  may 
grant  a  transfer.  But  I  do  not  understand  that  in  the  present  case 
any  one  of  those  events  has  happened.  It  is  true  that  Faulkner 
on  October  5  removed  from  and  yielded  up  possession  of  the 
house  specified  in  the  licence,  and  at  that  date  he,  no  doubt, 
answered  the  description  of  a  "person  so  licensed,"  for  his 
licence  did  not  expire  until  October  10.  Still  I  do  not  think 
that  his  removal  was  a  removal  of  the  kind  indicated  by  the 
section.  It  seems  to  me  that  the  section  was  only  intended  to 
apply  to  cases  in  which  there  could  not  be,  or  had  not  been,  any 
application  at  the  general  annual  licensing  meeting  for  a  re- 
newal. And  the  removal  referred  to  in  the  section  is,  in  my 
opinion,  a  removal  prior  to  the  general  annual  licensing  meeting, 
and  one  which  consequently  leads  to  the  application  for  a  re- 
newal not  being  made.  But  that  was  not  the  case  here ;  for 
Faulkner  did  not  remove  until  after  he  had  made  his  application 
for  a  renewal  and  had  been  refused.  This  question  has  not 
indeed  been  argued,  and  had  it  been  I  might  possibly  have 
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come  to  a  different  conclusion ;  but  I  have  thought  it  right  to 
express  my  opinion  upon  it.  (1) 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Cohhett,  Wheeler,  &  Cohhett,  Man- 
chester, 

Solicitors  for  the  respondent :  HocMn,  Baby,  &  Beehton,  Man- 
chester. 

J.  F.  C. 


McKENZIE  V.  DAY.  1893 

Licensing  Acts — Offences — "Illegally  Dealing  in  Intoxicating   Liquors" —  ^ 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  s.  17. 

By  s.  17  of  tlie  Licensing  Act,  1874,  power  is  given  to  a  justice,  on  being 
satisfied  that  intoxicating  liquor  is  being  sold  by  retail,  or  exposed,  or  kept  for 
sale  on  unlicensed  premises,  to  grant  a  warrant  by  virtue  of  which  a  constable 
may  enter  the  premises  and  search  for,  seize,  and  remove  intoxicating  liquor 
which  there  is  reasonable  ground  to  suppose  is  kept  there  for  the  purpose  of  un- 
lawful sale ;  and  it  is  further  provided,  that  "  when  a  constable  has  entered  any 
premises  in  pursuance  of  any  such  warrant  as  is  mentioned  in  this  section,  and 
has  seized  and  removed  such  liquor  as  aforesaid,  any  person  found  at  the  time 
on  the  premises  shall,  until  the  contrary  is  proved,  be  deemed  to  have  been  on 
such  premises  for  the  purpose  of  illegally  dealing  in  intoxicating  liquor,  and  be 
liable  to  a  penalty  not  exceeding  forty  shillings  "  : — 

Held,  that  the  expression  "  illegally  dealing  "  must  be  taken  to  include  the 
purchasing  as  well  as  the  selling  of  intoxicating  liquor  upon  unlicensed 
premises,  and  that  a  person  so  purchasing  liquor  is  guilty  of  an  offence  under 
the  above  section. 

Case  stated  by  the  stipendiary  magistrate  for  Cardiff,  from 
which  the  following  facts  appeared : — 

The  respondent  had  been  summoned  to  answer  an  information 
laid  by  the  appellant,  the  head  constable  for  the  borough  of 
Cardiff,  charging  her  with  having,  on  Sunday,  October  16,  1892, 
been  found  at  Ko.  19,  Mary  Ann  Street,  Cardiff,  for  the  purpose 
of  illegally  dealing  by  buying  beer  at  such  time  as  a  constable 
entered  the  same  under  a  warrant  issued  under  s.  17  of  the 
Licensing  Act,  1874,  and  at  which  he  had  seized  and  wherefrom 
had  removed  beer  which  there  was  reasonable  ground  to  suppose 
was  on  such  premises  for  the  purpose  of  unlawful  sale. 

(1}  Sec  per  Bhickburi],  J.,  in  Simiihin  v.  Justices  of  Birmingham,  Law  Kep. 
7  Q.  B.  at  p.  48G. 
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1893  By  s.  17  of  the  Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  power 
McKenzie   is  given  to  a  justice  of  the  peace,  if  satisfied  by  information  on 

Day.  ^^^^  there  is  reasonable  ground  to  believe  that  intoxicating 
liquor  is  sold  by  retail,  or  exposed  or  kept  for  sale  by  retail  at 
any  place  within  his  jurisdiction  in  which  such  liquor  is  not 
authorized  to  be  sold  by  retail,  to  grant  a  warrant  by  virtue  of 
which  a  constable  may  enter  the  place  and  search  for  intoxicating 
liquor,  and  seize  and  remove  any  intoxicating  liquor  therein  which 
there  is  reasonable  ground  to  suppose  is  in  such  place  for  the  pur- 
pose of  unlawful  sale,  and  the  vessels  containing  the  liquor ;  and 
the  section  further  provides,  that  "  when  a  constable  has  entered 
any  premises  in  pursuance  of  any  such  warrant  as  is  mentioned  in 
this  section,  and  has  seized  and  removed  such  liquor  as  aforesaid, 
any  person  found  at  the  time  on  the  premises  shall,  until  the 
contrary  is  proved,  be  deemed  to  have  been  on  such  premises  for 
the  purpose  of  illegally  dealing  in  intoxicating  liquor,  and  be 
liable  to  a  penalty  not  exceeding  forty  shillings." 

It  appeared  from  the  evidence  that  on  the  day  in  question,  by 
virtue  of  a  warrant  under  s.  17,  a  constable  entered  the  house  and 
found  on  the  premises  twelve  jugs  (seven  being  pint  jugs),  three 
glasses,  and  one  four-and-a-half  gallon  cask  tapped  ^and  contain- 
ing beer,  all  of  which  he  seized  and  subsequently  removed.  One 
Ellen  Eiley  (who  before  the  present  case  came  on  for  hearing, 
but  on  the  same  day,  had  been  convicted  of  selling  beer  at  the 
time  and  place  above  mentioned)  was  in  the  same  room  with  the 
respondent,  and  as  the  constable  entered  was  in  the  act  of  hand- 
ing a  pint  of  beer  to  a  man  and  receiving  money  therefor.  When 
the  constable  was  collecting  the  drinking  vessels,  the  respondent, 
referring  to  a  pint  jug  she  held  in  her  hand,  said,  "  You  shall  not 
have  this  ;  I  have  paid  for  it,  and  I'll  drink  it." 

The  magistrate  dismissed  the  summons,  being  of  opinion  that 
the  expression  "  dealing  "  in  s.  17  meant  trading  or  selling,  and 
that  a  person  who  was  merely  buying  intoxicating  liquor  on 
unlicensed  premises  was  not  "  dealing  "  in  it  within  the  meaning 
of  the  section. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
summons  was  rightly  dismissed  on  the  ground  that  the  pre- 
sumption of  illegal  dealing  in  intoxicating  liquor  raised  against 
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a  person  found  on  unlicensed  premises  within  the  meaning  of  1893 
s.  17  of  the  Licensing  Act,  1874,  was  rebutted  by  proof  of  the  mcKenzie 
facts  (1.)  that  such  person  did  not  sell,  or  expose,  or  keep  for 
sale  intoxicating  liquor ;  and  (2.)  that  such  person  bought  and 
consumed  intoxicating  liquor. 

B.  F,  Williams,  Q.G.  (G.  J.  Jackson,  with  him),  for  the  appel- 
lant. The  magistrate's  decision  was  wrong.  It  cannot  be  con- 
tended that  the  penalty  of  forty  shillings  for  illegal  dealing 
in  intoxicating  liquors,  imposed  by  s.  17  of  the  Act  of  1874,  is 
confined  to  the  seller.  By  s.  3  of  the  Act  of  1872,  the  offence 
of  selling  intoxicating  liquors  without  a  licence  is  dealt  with, 
and  a  penalty  of  50Z.  affixed  to  the  first  offence,  and  by  s.  1  of 
the  Act  of  1874,  the  two  Acts  are  to  be  construed  together. 
Before  an  article  can  be  dealt  in  there  must  be  two  persons,  a 
buyer  and  a  seller.    [He  was  stopped  by  the  Court.] 

BrynmoT  Jones,  for  the  respondent.  The  word  "  deal  "  should 
be  strictly  construed,  and  so  construed  must  mean  selling  or 
trading  in;  distributing,  not  receiving.  The  section  is  strin- 
gent in  its  terms,  and  should  not  be  extended.  The  beginning 
of  the  section  shews  that  the  state  of  circumstances  justifying 
the  issue  of  a  search-warrant  is  that  "  intoxicating  liquor  is  sold 
by  retail,  or  exposed,  or  kept  for  sale  by  retail,"  and  the  sub- 
sequent expression  "  dealing  in  "  [is  a  draftsman's  abbreviation 
for  the  longer  phrase.  The  intention  of  the  section  is  to 
prevent  a  failure  of  justice  by  reason  of  the  inability  of  the 
constable  to  shew  who  was  the  actual  seller ;  anybody  found  on 
the  premises  is  to  be  presumed  to  be  the  seller  unless  he  proves 
the  contrary ;  but  it  was  never  intended  to  create  the  specific 
offence  of  buying  beer  on  unlicensed  premises. 

Lord  Coleeidge,  C.J.  I  am  of  opinion  that  the  decision  of 
the  learned  magistrate  was  wrong,  and  that  he  ought  to  have 
convicted  the  respondent.  He  refused  to  do  so  on  the  ground 
tluit  the  expression  ''illegally  dealing,"  as  used  in  s.  17,  does 
not  include  buying  as  well  as  selling ;  but  to  this  contention 
there  seem  to  be  many  answers.  The  plain  meaning  of  the 
word  "  deal "  unquestionably  extends  to  buying  as  well  as  selling.; 

Y  2  2 
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Lord  Coleridge, 
C.J. 


1893      there  must  be  two  parties  to  what  is  called  a  "  deal " ;  a  man 
McKenzie   cannot  deal  with  himself ;  there  must  be  some  one  else  for  him 
jj^Y  ^^^^  with.    One  object  of  the  Act  of  Parliament  was  to 

prevent  that  from  going  on  in  private  houses  which  the  legis- 
lature had  made  illegal  in  public-houses,  and  this  section  is  a 
very  stringent  one:  it  creates  a  presumption  that,  where  on 
unlicensed  premises  a  quantity  of  liquor  is  found,  and  a  number 
of  persons  are  collected  together,  the  persons  on  the  premises 
are  illegally  dealing  in  the  liquor,  unless  the  contrary  is  shewn. 
There  can  be  no  doubt  that  what  was  being  done  in  the  present 
case  was  illegal,  and  that  the  persons  found  on  the  premises 
were  joining  in  doing  an  act  which  cannot  be  done  by  one  person 
alone ;  it  is  impossible  to  evade  the  plain  meaning  of  the 
section,  under  which  an  act  which  is  illegal  on  the  part  of  the 
seller  is  also  illegal  on  that  of  the  buyer.  I  can  entertain  no 
doubt  that  "  illegally  dealing  "  includes  both  buying  and  selling  ; 
and  as  the  only  real  ground  of  the  magistrate's  decision  was  that 
he  took  a  different  view  of  the  meaning  of  that  expression,  this 
case  must  be  remitted  to  him  for  the  purpose  of  convicting  the 
respondent. 

Cave,  J.    I  am  of  the  same  opinion. 

Case  remitted  to  magistrate. 

Solicitors  for  appellant :  Andrew,  Mellor,  &  Smith,  for  Town 
Clerh,  Cardiff. 

Solicitors  for  respondent :  Biddell,  Vaisey,  &  Smith,  for  Joseph 
Henry  Jones,  Cardiff, 

W.  J.  B. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


293 


[IN  THE  COUET  OF  APPEAL.] 


C.  A. 


ATTORNEY  GENERAL  v.  ROBERTSON. 


1893 
Jan.  19,  24. 


Bevenue — Succession  Duty — Interests  for  Life  and  in  Bemainder — Acceleration 
of  Succession — Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  ss.  2,  15, 


Under  a  marriage  settlement  a  fund  was  vested  in  trustees  in  trust  for 
the  wife  for  life,  with  remainder  to  the  husband  for  life,  with  remainder,  in 
default  of  issue,  to  the  wife  absolutely,  if  she  survived  the  intended  coverture. 
There  was  no  issue  of  the  marriage,  and  the  wife  survived  the  husband  : — 

Held  (affirming  the  judgment  of  a  Divisional  Court),  that  upon  the  death  of 
the  husband  a  succession  was  taken  by  the  wife,  in  respect  of  which  succession 
duty  was  then  payable  on  the  amount  of  the  fund,  less  the  value  of  her  life 
interest  therein. 

Appeal  from  judgment  of  the  Queen's  Bench  Division  upon 
an  information  by  the  Attorney  General  claiming  succession  duty. 

The  facts,  which  are  fully  set  out  in  the  report  of  the  case 
in  the  Court  below  (1),  may  be  briefly  stated  as  follows  : — 

Under  a  marriage  settlement,  made  in  1872,  a  fund  settled 
by  the  wife's  father  was  vested  in  trustees  on  trust  to  pay  the 
income  thereof  to  the  wife  during  her  life,  for  her  separate  use 
during  coverture,  without  power  of  anticipation  ;  and  after  her 
decease  to  pay  the  said  income  to  the  husband,  if  he  should 
survive  her,  during  his  life  ;  and  after  the  determination  of  the 
trusts  declared  concerning  the  said  income,  upon  certain  trusts 
thereinafter  declared  for  the  benefit  of  the  issue  of  the  marriage ; 
and,  in  default  of  such  issue,  in  whom  the  trust  funds  should 
become  absolutely  vested,  then  upon  such  trusts  as  the  wife 
should  by  her  will,  whether  covert  or  sole,  appoint ;  and  in 
default  of  such  appointment,  in  trust  for  the  wife,  if  she  should 
survive  her  intended  coverture,  but  if  she  should  die  during  it, 
then  for  the  person  or  persons  Avho,  under  the  statutes  of  dis- 
tributions, would  have  been  entitled  to  the  fund,  if  she  had  died 
possessed  thereof  intestate  and  without  having  been  married. 

The  husband  died  on  February  8,  1880,  leaving  the  wife 
surviving  him.  There  was  no  issue  of  the  marriage.  The  wife 
died  on  July  24,  1889,  having  by  her  will  appointed  the 


20,  38. 


(1)  [1892]  2  Q.  B.  691. 
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0.  A.      defendant  her  executor.    On  the  death  of  her  husband  the  wife 
1893       became  absolutely  entitled  to  the  trust  funds.     They  were 
"attoeney  accordingly  transferred  to  her  by  the  trustees  of  the  settlement, 
General  ^qj,q  p^^j.^  q£  j^^j,  estate  at  her  death;  and  the  defendant 

JKoBEKTsoN.  had  administered  the  same  accordingly. 

Probate  duty  at  3  per  cent,  and  legacy  duty  at  3  per  cent,  had 
been  paid  upon  the  amount  of  the  fund. 

The  informant  claimed  a  declaration  that  upon  the  death  of 
the  husband  succession  duty  became  payable  on  the  capital  of 
the  trust  funds  comprised  in  the  settlement,  less  the  value  at  the 
time  of  his  death  of  the  life  interest  of  the  wife  in  such  funds ; 
and  that  the  defendant,  as  executor  of  the  wife,  was  personally 
accountable  to  the  Crown  for  such  duty. 

The  Divisional  Court  (Wright  and  Collins,  J  J.)  gave  judgment 
for  the  Crown.  (1) 


(1)  By  the  Succession  Duty  Act, 
1853  (16  &  17  Vict.  c.  51),  s.  2: 
"  Every  past  or  future  disposition  of 
property,  by  reason  whereof  any  person 
has  or  shall  become  beneficially  en- 
titled to  any  property,  or  the  incorne 
thereof,  upon  the  death  of  any  person 
dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  either 
immediately  or  after  any  interval, 
either  certainly  or  contingently,  and 
either  originally,  or  by  way  of  substi- 
tutive limitation,  and  every  devolu- 
tion by  law  of  any  beneficial  interest 
in  property,  or  the  income  thereof, 
upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  com- 
mencement of  this  Act,  to  any  other 
person  in  possession  or  expectancy, 
shall  be  deemed  to  have  conferred  or 
to  confer  on  the  person  entitled  by 
reason  of  such  disposition  or  devolu- 
tion a  *  succession ' ;  and  the  term 
'  successor  '  shell  denote  the  person  so 
entitled ;  and  the  term  *  predecessor ' 
shall  denote  settlor,  disponer,  tes- 
tator, obligor,  ancestor,  or  other  person 
from  whom  the  interest  of  the  suc- 
cessor is  or  shall  be  derived." 


By  s.  15:  ...  .  "and  where  the 
title  to  any  succession  shall  be  accele- 
rated by  the  surrender  or  extinction 
of  any  prior  interests,  then  the  duty 
thereon  shall  be  payable  at  the  same 
time  and  in  the  same  manner  as  such 
duty  would  have  been  payable  if  no 
such  acceleration  had  taken  place." 

By  s.  20 :  "  The  duty  imposed  by 
this  Act  shall  be  paid  at  the  time  when 
the  successor,  or  any  person  in  his 
right  or  on  his  behalf,  shall  become 
entitled  in  possession  to  his  succession, 
or  to  the  receipt  of  the  income  and 
profits  thereof ;  except  that,  if  there 
shall  be  any  prior  charge,  estate,  or 
interest  not  created  by  the  successor 
himself  upon  or  in  the  succession,  by 
reason  whereof  the  successor  shall  not 
be  presently  entitled  to  the  full  enjoy- 
ment or  value  thereof,  the  duty  in 
respect  of  the  increased  value  accruing 
upon  the  determination  of  such  charge, 
estate,  or  interest,  shall,  if  not  pre- 
viously paid,  compounded  for,  or  com- 
muted, be  paid  at  the  time  of  such 
determination,  &c." 

By  s.  38:  "  Where  any  successor 
upon  taking  a  succession  shall  be 


1  Q.  B. 


QUEEN'S  BENCH  DIVISION. 


295 


CracJcanthorpe,  Q.G.,  and  Ingle  Joyce,  for  the  defendant.    The      C.  A. 
question  here  is  whether  a  succession  was  conferred  on  the  wife  1893 
on  the  death  of  the  husband,  upon  which  duty  was  then  payable,  attobney 
The  defendant's  contention  is  that  no  succession  duty  could  ^^^kal 
become  payable  till  the  death  of  the  wife  ;  and,  that  being  so,  Kobertsox. 
no  duty  is  now  payable,  because  the  payment  of  the  probate 
duty  and  legacy  duty  at  3  per  cent,  exempts  the  estate  from 
succession  duty  which  would   be  chargeable  here  at  1  per 
cent.  (1)    It  is  contended  that  there  was  no  succession  conferred 
on  the  wife  on  the  death  of  the  husband. 

Assuming  that  there  was  a  succession  within  s.  2  of  the  Suc- 
cession Duty  Act,  1853,  it  is  submitted  that  no  succession  duty 
was  payable  upon  the  husband's  death  by  reason  of  s.  20.  There 
was  not  a  succession  to  which  the  wife  then  became  entitled  in 
possession.  What  she  succeeded  to  was  a  reversionary  interest,  of 
which  she  did  not  come  into  possession  till  after  the  determination 
of  her  life  interest.  What  the  wife  got  by  reason  of  her  husband's 
death  was  merely  that  her  reversionary  interest  expectant  upon 
the  determination  of  her  own  life  estate  became  absolute,  instead 
of  being  subject  to  contingencies  as  it  was  before.  The  interests 
under  the  settlement  being  equitable,  there  was  no  merger  of 
the  wife's  life  interest.  She  was  not  entitled  to  immediate 
possession  of  the  fund  on  her  husband's  death.  She  was  not 
entitled  to  require  a  transfer  of  the  fund  from  the  trustees 
upon  her  husband's  death,  although  they  did  in  fact  transfer 
it  to  her,  because  the  succession  duty  would  be  a  charge  upon 
the  fund,  and  the  trustees  could  decline  to  transfer  unless  that 
was  provided  for.  The  wife  cannot  possibly  be  considered  as 
having  succeeded  to  the  whole  fund  in  possession  upon  her 
husband's  death.    She  already  had  part  of  the  total  interest  in 


bound  to  relinquish  or  be  deprived  of 
any  other  property,  the  commissioners 
shall,  upon  the  computation  of  the 
assessable  value  of  his  succession, 
make  such  an  allowance  to  him  as 
may  be  just  in  respect  of  the  value  of 
such  property/' 

(I)  !Seo  the   authorities  cited  on 


this  point  on  the  argument  in  the 
Court  below  ([1892]  2  Q.  B.  098).  It 
will  be  observed  that  the  question 
whether  this  contention  was  right  or 
not  did  not  ultimately  arise,  as  the 
Court  held  that  succession  duty  was 
payable  on  the  death  of  the  husband. 
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0.  A.  it,  viz.,  the  life  interest,  whicli  remained  an  independent  market- 
1893  able  integer.  All  she  can  be  considered  as  having  got  by  the 
Attorney  husband's  death  is  an  absolute  reversionary^  interest  expectant 
General  ^pon  her  own  death.  She  cannot,  therefore,  be  considered  as 
EoBERTsoN.  having  succeeded  upon  the  husband's  death  to  an  interest  in 
possession.  Suppose  the  wife  had  sold  her  life  interest  before 
the  death  of  the  husband.  The  husband  had  an  interest  con- 
tingent both  in  form  and  in  nature,  and  all  that  happened  on 
his  death  was  that  it  then  failed,  whereby  her  reversionary 
interest  became  absolute.  How  can  she  be  said  to  succeed  on  his 
death  to  her  own  life  interest?  This  being  a  succession  to  a 
reversionary  interest,  under  s.  20  that  interest  must  come  into 
possession  before  the  duty  can  become  payable.  The  succession 
did  not  come  into  possession  till  the  wife's  death.  The  scope  of 
the  Act  is  to  tax  the  accession  of  benefit  caused  by  the  death. 
That  accession  here  was  merely  the  alteration  of  the  reversionary 
interest  which  the  wife  previously  had  into  an  absolute  one. 
That  accession  of  benefit  cannot  be  said  to  take  effect  in  posses- 
sion till  the  wife's  death.  What  the  Crown  practically  claims  to 
value  as  liable  to  succession  duty  is  the  capital  of  the  fund  less 
the  life  interest.  What  is  that  but  valuing  a  reversion  ?  The 
Crown  really  seeks  to  make  the  defendant  liable  for  payment  on 
the  value  in  1880  of  a  sum  to  come  into  possession  in  1889, 
which  is  contrary  to  the  provisions  of  s.  20.  There  is  no  ma- 
chinery for  making  such  a  valuation  as  the  Crown  requires. 
Sect.  38  of  the  Act  is  not  applicable,  because  that  section  only 
applies  where  a  person  gives  up  or  is  deprived  of  one  property  on 
getting  another.  There  is  nothing  of  that  sort  here.  The  wife 
is  not  deprived  of  her  life  interest  on  the  husband's  death.  She 
receives  the  income  as  before. 

Again,  assuming  a  merger  of  the  wife's  life  interest,  and  that 
duty  would  be  payable  on  the  husband's  death,  so  far  as  s.  20  is 
concerned,  this  case  comes  within  the  concluding  words  of  s.  15 
of  the  Succession  Duty  Act,  which  are  quite  general,  and  are  not 
confined  to  the  cases  mentioned  in  the  previous  part  of  the 
section.  There  has  been  an  acceleration  of  the  wife's  succession 
by  extinction  of  the  husband's  interest;  and,  that  being  so,  by 
the  terms  of  the  section  the  duty  is  payable  at  the  same  time  as 
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if  no  such  acceleration  had  taken  place — that  is  to  say,  on  the  C.  A. 
death  of  the  wife.  1893 


[They  cited  Attorney  General  v.  Noyes  (1) ;  Ex  parte  SitwelL  (2)]  Attorney 
Sir  J.  Bigly,  S.G.,  and  Vauglian  Eatvhins,  for  the  Crown.  It 
has  been  over  and  over  again  held,  that  in  construing  the  Sue-  Robeetson. 
cession  Duty  Act  the  substance  of  things  and  the  popular 
meaning  of  words  must  be  looked  to  rather  than  the  technicali- 
ties of  conveyancing  law  or  of  equity  with  regard  to  such  matters 
as  the  merger  of  estates.  This  is  shewn  by  the  fact  that  the  Act 
applies  to  Scotland,  where  the  conveyancing  forms  in  use  are 
different  altogether  from  those  in  use  in  England :  see  Lord 
Brayhroohe  v.  Attorney  General.  (3)  Looking  at  the  substance  of 
the  thing,  it  is  correct  to  say  that  the  result  of  this  settlement  or 
disposition  was  that,  if  the  wife  survived  the  husband  and  there 
was  no  issue  of  the  marriage,  the  wife  was  upon  the  husband's 
death  to  get  the  property  absolutely  for  herself.  In  the  popular 
sense  of  words,  the  wife  was  not  entitled  to  the  property  before 
her  husband's  death  ;  afterwards  she  was  entitled  to  it.  Clearly 
there  was  upon  the  death  of  the  husband  a  succession  to  some- 
thing. The  wife  then  had  something  which  she  had  not  before. 
She  could  dispose  of  the  whole  of  the  property  in  prsesenti.  She 
got  upon  the  husband's  death  the  actual  property  in  the  fund. 
Before  she  could  not  touch  a  penny  of  it.  She  had  only  a  right 
to  the  income.  This  succession  of  the  wife  upon  the  husband's 
death  was  a  succession  in  possession  within  the  meaning  of  s.  20. 
What  the  wife  came  into  by  the  death  of  the  husband,  she  came 
into  immediately  on  his  death.  Her  possession  was  not  post- 
poned by  any  intervening  interest  in  another  person.  The 
argument  that  she  was  not  entitled  in  possession,  because  the 
duty  was  a  charge  on  the  fund  in  the  hands  of  the  trustees, 
proves  too  much  ;  because,  if  no  one  is  entitled  in  possession  to 
trust  funds  within  the  meaning  of  the  Act  till  the  duty  is  paid, 
then  all  cases  of  trust  funds  are  excluded  from  the  Act.  It 
became  on  the  death  of  the  husband  the  duty  of  the  trustees  to 
transfer  tlio  fund  to  the  wife,  reserving  the  amount  of  the  duty. 
With  regard  to  the  argument  for  the  defendant  on  s.  38,  it  may 

(1)  8  Q.  B.  D.  125.  (2)  21  Q.  B.  D.  4GG, 

(3)  9  H.  L.  C.  150. 
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Robertson. 


be  that  it  was  not  intended  to  apply  to  such  cases  as  this,  and 
the  Crown  ought  in  such  cases  to  have  the  duty  on  the  full  value 
of  the  capital,  without  making  any  allowance  in  respect  of  the 
life  interest;  but  s.  38  has  been  so  construed  with  regard  to 
realty  that  the  Crown  have  submitted  to  make  such  an  allowance 
in  the  case  of  personalty  as  well  as  that  of  realty :  see  Hanson  on 
Probate,  Legacy,  and  Succession  Duties  (3rd  ed.  p.  326),  and 
Lord  Brayhrooke  v.  Attorney-General.  (1)  The  suggestion  that 
the  wife  might  have  assigned  her  life  interest  in  the  lifetime  of 
the  husband  has  no  bearing  on  the  case.  It  is  quite  clear  that, 
where  according  to  the  terms  of  a  disposition  of  property  there 
would  be  a  succession  in  possession  upon  a  death,  the  successor 
€annot  alter  the  effect  by  parcelling  out  the  property  by  aliena- 
tion. The  scope  of  the  Act  is  plain.  Where  by  virtue  of  the 
provisions  of  a  disposition  a  person  in  fact  comes  into  possession 
of  an  interest  upon  a  death,  there  succession  duty  is  payable. 

The  case  is  not  within  the  concluding  part  of  s.  15  of  the  Act. 
There  is  no  acceleration  here  by  reason  of  the  extinction  of  a 
prior  interest.  A  succession  cannot  be  said  to  be  accelerated 
when  it  takes  effect  exactly  at  the  time  when  by  the  terms  of 
the  settlement  it  was  intended  to  do  so.  Sect.  15  refers  to 
acceleration  by  some  novus  actus  interveniens,  dehors  the  terms 
of  the  disposition,  such  as  surrender,  by  which  the  succession 
comes  into  effect  before  it  was  intended  by  such  disposition 
to  do  so. 

Crackanthorjpe,  Q.G.,  in  reply. 


LoED  EsHEE,  M.E.  Notwithstanding  the  ingenious  argu- 
ments of  the  counsel  for  the  defendant,  I  am  of  opinion  that 
this  appeal  must  be  dismissed.  We  are  called  upon  to  construe 
the  Succession  Duty  Act  as  applicable  ^to  the  facts  of  this  case. 
For  that  purpose,  it  is  necessary  to  consider  when  the  Act 
becomes  applicable,  and  to  what.  It  is  clear  that  the  Act  is  not 
applicable  until  the  moment  when  the  succession  takes  effect ; 
and  it  is  also  well  settled  that  the  Act  must  be  construed  with 
regard  to  the  real  substance  of  the  facts  at  that  moment,  not  to 
any  description  of  them  according  to  the  forms  of  conveyancing 

(1)  9  H.  L.  C.  150. 
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law.  The  point  of  time  to  which  in  this  case  we  have  to  look  is  C.  A. 
the  moment  of  the  husband's  death ;  and  we  have  to  consider  1893 
what  the  law  as  applied  to  the  terms  of  the  settlement,  or,  in  attorney 
other  words,  what  the  settlement,  according  to  its  legal  effect,  in  G^en^eral 
fact  gave  to  the  wife  at  that  moment.  It  is  plain  that  in  fact  it  Robertson. 
then  gave  her  the  difference  between  the  interest  which  she  had  LordEsher.M.R. 
under  it  the  moment  before  his  death  and  the  interest  which  she 
took  under  it  the  moment  after  his  death.  That  difference  is 
what  she  succeeded  to  upon  his  death.  Therefore,  we  have  to 
see  what,  under  the  settlement,  she  had  the  moment  before  the 
husband's  death  and  what  she  took  the  moment  after  it.  At  the 
moment  before  his  death  she  was  entitled  in  the  present  only  to 
the  income  of  the  fund  settled,  though  she  had  a  future  interest 
subject  to  the  contingency  of  her  husband's  life.  The  moment 
after  his  death  she  had  an  absolute  right  to  the  entire  enjoyment 
and  possession  of  the  fund,  to  do  what  she  liked  with  it.  There- 
fore, what  she  got  on  his  death  was  the  difference  in  value 
between  a  mere  life  interest  in  the  income  of  the  fund  and  the 
capital  of  the  fund  itself.  It  was  argued  that  what  she  suc- 
ceeded to  must  be  regarded,  as  being  a  reversionary  interest  or 
an  interest  by  way  of  remainder.  Now,  is  that  so  in  substance  ? 
I  do  not  think  that  it  is.  There  was  no  person  other  than  the 
wife  who  was  entitled  to  any  interest  in  the  fund  after  the 
husband's  death,  and  until  whose  death  she  would  not  be  entitled 
to  the  complete  possession  and  enjoyment  of  it.  Hers  was  not 
a  postponed  enjoyment,  as  in  the  case  of  a  reversion  or  remainder 
expectant  upon  some  one  else's  death.  It  was  a  right  in  actual 
possession — a  right  to  the  immediate  possession  of  the  fund  by 
virtue  of  the  settlement.  It  is  clear  that,  in  considering  the 
application  of  the  Succession  Duty  Act,  we  must  look  at  what 
tlie  law  as  applied  to  the  terms  of  a  settlement  would  give 
upon  the  occurring  of  the  death  and  the  arising  of  the  succession, 
if  no  act  had  been  done  by  the  party  who  is  the  successor :  so 
that  the  suggestion  of  the  defendant's  counsel,  that  the  wife 
might  have  sold  her  life  interest  during  the  life  of  the  husband 
may  be  discarded  as  having  no  bearing  on  the  case.  If  she  had 
done  so,  it  would  have  had  no  effect  whatever  on  the  rights  of 
the  Crown.    The  question  must  be  considered  as  if,  when  the 
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C.A.      death  of  the  husband  took  place,  she  had  done  nothing  what- 
1893      ever.    On  his  death  she  became  entitled  by  virtue  of  the  terms 
Attorney  settlement  to  the  absolute  property  in  and  right  of 

General  disposition  of  the  fund.  She,  therefore,  got  upon  his  death  the 
BoBEETsoN.  difference  between  the  value  of  her  previous  life  interest  and 
Lord  Esher,  M.R.  that  of  the  fund  considered  as  absolutely  her  own.  That  being 
so,  it  appears  to  me  that  she  became  beneficially  entitled  to 
property  upon  the  death  of  her  husband  by  reason  of  a  dis- 
position of  property  within  the  meaning  of  s.  2  of  the  Succession 
Duty  Act,  and  there  was,  therefore,  a  "  succession  "  within  the 
meaning  of  that  section.  Then,  if  that  be  so,  is  there  anything 
in  s.  20  to  prevent  duty  from  being  then  payable  upon  such 
succession  ?  As  I  have  said,  the  wife  did  not  upon  the  husband's 
death  come  into  an  interest  expectant  upon  the  life  of  some 
other  person  having  a  prior  interest ;  she  became  the  only  person 
interested  in  the  fund,  and  she  had  an  immediate  interest.  I 
cannot  adopt  the  view  that  she  was  not  entitled  to  immediate 
possession  within  the  meaning  of  the  Act,  because  the  duty  must 
be  provided  for  before  the  fund  could  properly  be  handed  over 
by  the  trustees.  The  Act  provides  that  the  duty  shall  not  be 
payable  until  the  successor  becomes  entitled  in  possession ;  and, 
when  he  or  she  becomes  so  entitled,  at  that  moment  the  duty 
becomes  payable.  I  think  that  on  the  death  of  the  husband  the 
wife  did  become  entitled  to  immediate  possession  of  the  fund, 
there  being  no  prior  interest  of  any  other  person  under  the 
settlement  in  existence,  so  that  all  the  trustees  had  to  do  was  to 
transfer  the  fund.  The  fact  that  they  would  have  a  right  to 
reserve  the  amount  of  the  duty  upon  transferring  the  fund  does 
not  appear  to  me  to  prevent  the  wife  from  becoming  entitled  in 
possession.  Therefore  it  seems  to  me  clear,  that  upon  the  death 
of  the  husband  the  wife  became  entitled  to  a  succession  within 
the  meaning  of  s.  2,  upon  which  duty  was  payable  ;  that  she  was 
entitled  to  such  succession  in  possession  within  the  meaning  of 
s.  20 ;  and,  therefore,  that  according  to  those  sections  the  Crown 
was  at  that  time  entitled  to  duty.  Then  what  other  provisions 
of  this  Act  are  applicable  ?  I  think,  considering  the  fact  that 
the  wife  really  only  got  on  the  husband's  death  the  difference 
between  the  value  of  the  fund  and  the  life  interest  she  previously 
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had,  s.  38  applies  to  the  case,  not  by  way  of  indulgence,  as  C.A. 

suggested,  but  in  terms.    Therefore  the  duty  must  be  computed  1893 

according  to  the  mode  of  valuation  prescribed  by  that  section,  attorney 

Then,  is  the  payment  of  the  duty  postponed  by  s.  15  ?    I  cannot 

see  that  there  has  in  this  case  been  any  acceleration  of  the  sue-  Robertson. 

cession  by  extinction  of  a  prior  interest.    By  the  terms  of  the  Lord  Esher.M.R. 

settlement  the  wife  was  not  to  become  entitled  to  what  she  has 

succeeded  to,  viz.,  the  difference  of  value  I  have  mentioned,  until 

the  husband's  death.    She  came  into  that  succession  at  the  very 

time  originally  fixed  by  the  settlement.    Nothing  is  accelerated 

or  extinguished.    Therefore,  it  seems  to  me  that  s.  15  does  not 

apply  to  this  case.    For  these  reasons  I  think  the  judgment  must 

be  affirmed. 


LiNDLEY,  L.J.  The  argument  of  the  Solicitor  G-eneral  has 
convinced  me  that  the  judgment  of  the  Court  below  was  right. 
The  key  to  the  construction  of  the  Act  is  to  be  found  in  the 
interpretation  to  be  put  on  the  word  "succession."  It  is  to 
the  ambiguity  of  that  expression  that  most  of  the  difficulties 
which  have  arisen  in  the  application  of  the  Act  are  due.  The 
term  "succession,"  as  used  in  the  Act,  appears  to  be  really 
equivalent  to  property  chargeable  with  duty,  of  whatever  it  may 
consist,  but  it  also  includes  an  increase  of  benefit,  as  is  shewn 
by  several  sections,  particularly  ss.  5  and  7.  In  order  to  see 
whether  the  wife  succeeded  to  anything  on  the  death  of  the 
husband,  and  if  so  to  what,  we  must  first  consider  the  state  of 
things  existing  before  his  death.  What  at  that  time  had  she 
and  what  had  she  not  got  under  the  settlement  ?  She  had  then 
a  right  to  the  income  of  the  fund  in  settlement  without  power  of 
anticipation ;  and,  in  default  of  issue,  she  had  a  power  of  dis- 
posing of  the  fund  by  will.  She  had  not  got  the  power  to 
dispose  of  the  fund  as  a  sum  in  possession.  We  must  then 
consider  whether,  upon  his  death,  she  got  under  the  settlement 
something  which  she  previously  had  not  got,  and  if  so,  what  it 
was.  She  then  lost  her  life  interest,  and  she  got  what  she  had 
not  before,  viz.,  the  whole  property  in  the  fund,  and  power  to 
dispose  of  it  as  she  liked  then  and  there.  That  appears  to  me 
to  be  a  succession  within  the  Act ;  and,  upon  that  view  of  the 
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G.  A.      meaning  of  the  term  "  succession,"  which  appears  to  me  to  be 
1893       the  correct  one,  I  do  not  see  that  the  terms  of  s.  20  raise  any  diffi- 
Attoeney  culty  in  the  way  of  our  holding  that  succession  duty  is  payable  on 
Geneeal         ^^^^^  ^£       husband.    The  difficulty  I  did  feel  arose  from 
BoBEETsoN.  the  terms  of  s.  15.    But  that  difficulty  has  been  got  rid  of  by 
Lindiey,  L.J.  the  argument  of  the  Solicitor  G-eneral.    On  looking  more  closely 
at  the  terms  of  s.  1-5,  the  difficulty  is  not  so  great  as  I  at  first 
thought.   The  language  of  the  section  is,  "  where  the  title  to  any 
succession  has  been  accelerated  by  the  surrender  or  extinction  of 
any  prior  interests."   Here  the  wife's  title  to  the  succession  was 
not  accelerated  by  the  death  of  the  husband,  though  her  possession 
was.  For  these  reasons  I  agree  that  the  appeal  must  be  dismissed. 

Lopes,  L.J.  I  am  of  the  same  opinion.  The  critical  time 
for  the  purposes  of  this  case  is  the  moment  of  the  death  of  the 
husband.  Under  this  settlement  a  fund  was  settled  upon  trust 
to  pay  the  income  of  it  to  the  wife  for  her  life,  with  remainder 
to  the  husband  for  his  life,  with  remainder,  in  default  of  issue,  to 
the  wife  absolutely  if  she  survived  the  husband.  In  popular 
language,  the  effect  of  the  settlement  was  that,  if  the  wife 
survived  the  husband,  she  was  to  have  the  property  absolutely. 
The  question  that  arises  is,  whether  in  the  events  that  have 
happened  she  became  entitled  under  the  settlement,  upon  the 
death  of  her  husband,  to  anything  in  possession.  To  determine 
that  question  it  is  necessary  to  see  what  she  had  under  the 
settlement  before  and  after  the  husband's  death.  Before  his 
death,  she  had  in  the  present  only  the  income  of  the  trust  fund, 
and  could  not  deal  with  the  capital  in  any  way.  After  his 
death  she  had  the  beneficial  interest  in  the  capital,  and  power 
to  dispose  of  it  absolutely.  So  that  upon  the  death  of  the 
husband  she  became,  in  accordance  with  the  terms  of  the  settle- 
ment, entitled  in  possession  to  something  to  which  she  was  not 
entitled  before.  In  the  words  of  s.  2  of  the  Act,  she  became,  by 
reason  of  a  disposition  of  property,  beneficially  entitled  to  pro- 
perty immediately  upon  his  death.  So  far,  therefore,  it  appears 
to  me  that  the  contention  for  the  Crown  is  correct.  But  there 
remains  the  question  under  the  concluding  portion  of  s.  15.  I 
did  at  first  feel  a  difficulty  with  regard  to  the  terms  of  that 
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section ;  but  the  argument  of  the  Solicitor  General  has  removed      0.  A. 
that  difficulty.  Upon  a  careful  consideration  of  the  words  of  the  1893 
section,  I  think  that,  on  the  true  reading  of  it,  there  is  no  Attorney 
acceleration  of  a  succession,  within  its  meaning,  where  the  sue-  ^^^^^^^ 
cession  comes  to  the  successor  at  the  moment  at  which  it  was  i^obertson. 
intended  by  the  settlement  to  come  to  him.    I  think  that  the    Lopes,  l.j, 
words  of  the  section  refer  to  something  outside  the  settlement, 
which  has  caused  the  acceleration  of  the  succession  by  causing 
it  to  take  effect  before  the  time  intended  by  the  parties  by 
whom  the  settlement  was  made.    For  these  reasons  I  also  think 
that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  Crown :  Solicitor  to  Inland  Eevenue, 
Solicitor  for  defendant :  Meredith,  Boherts,  &  Mills,  for  Birch, 
Cullimare,  &  Douglas,  Chester. 

E.  L. 


[IN  THE  COUET  OF  APPEAL.] 

SIMON,  ISEAEL  &  CO.  v.  SEDaWICK. 

Insurance^  Marine — Voyage — Commencement  of  Bisk — Land  Transit 
Deviation  Clause — Alteration. 

The  plaintiffs,  merchants  at  Bradford,  effected  an  open  policy  of  insurance 
with  the  defendants  on  merchandise,  *'  as  interest  may  appear  or  be  hereafter 
declared,"  from  the  Mersey  or  London,  to  any  port  in  Spain  this  side  of 
Gibraltar,  and  thence  by  inland  conveyance  to  any  place  in  the  interior  of 
Spain.  There  was  a  marginal  note  providing  that  deviation  or  change  of 
voyage,  not  included  in  the  policy,  was  to  be  held  covered  at  a  premium  to  be 
arranged.  The  plaintiffs  dispatched  goods  from  Bradford  to  Madrid,  expecting 
that  they  would  be  carried,  as  former  consignments  had  been,  to  Seville,  on 
this  side  of  Gibraltar,  and  thence  to  Madrid  ;  but  they  were,  in  fact,  shipped 
on  a  vessel  bound  from  Liverpool  to  Carthagena  and  other  ports  beyond 
Gibraltar,  and  the  bills  of  lading  were  made  out  to  Carthagena.  The 
plaintifl's  declared  the  goods  under  the  policy,  and  told  the  insurance  broker 
thai  the  goods  were  going  to  Seville.  The  ship  was  lost  before  she  touched  at 
any  port  in  Spain  : — 

Held,  afiirming  the  decision  of  Wright,  J.,  that  the  risk  had  never  attached, 
for  the  voyage  to  Carthagena  was  not  one  of  the  voyages  covered  by  the 
policy,  and  that  the  defendants  were  not  liable. 

A(  Ti'ioN  by  the  plaintiffs,  a  firm  of  merchants  at  Bradford, 
against  the  defendants,  the  underwriters,  on  a  policy  of  insurance 
of  goods  lost  on  a  voyage  from  Liverpool  to  Spain. 


C.  A. 

1892 
Nov.  29. 
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C.  A.  At  the  trial  before  Wright,  J.,  at  the  Leeds  Assizes,  it  appeared 
1892      that  the  policy  was  an  open  policy,  dated  February  18,  1891, 


Simon,  Israel  made  in  the  name  of  Messrs.  Bischoff  &  Sons,  insurance  brokers, 
^  who  acted  as  brokers  for  the  plaintiffs.    It  was  expressed  to  be 


V. 


Sedgwick,  upon  all  merchandise  as  interest  may  appear  or  be  hereafter 
declared."  The  risk  insured  against  was  stated  as  follows :  "  Lost 
or  not  lost,  at  and  from  the  Mersey  ^  London,  both  or  either  to 
any  port  or  ports  in  Portugal  ^  Spain,  this  side  Gibraltar,  ^  at 
or  from  thence  by  any  inland  conveyance,  to  any  place  or  places 
in  the  interior,  including  all  risks  by  rail  or  steamer  between 
Lisbon  and  Oporto,  and  including  all  risks  by  any  conveyance 
whatever,  from  the  time  of  leaving  the  warehouse  in  the  United 
Kingdom  until  on  board,  in  craft  to  and  from  vessel  or  vessels, 
of  lighters  on  the  river  or  elsewhere,  of  fire  whilst  waiting  ship- 
ment in  docks,  warehouses,  hulks,  or  elsewhere,  ^~  in  transit,  of 

'or  ' 

transhipment,  of  steam  navigation,  and  all  risks  of  every  kind 
until  safely  delivered  at  the  warehouse  of  the  consignees,  includ- 
ing all  liberties  as  per  bills  of  lading,"  with  liberty  for  the  said  ship 
to  touch  at  any  port  or  ports  whatsoever  for  any  purposes  neces- 
sary or  otherwise.  There  was  a  marginal  note  in  these  terms  : 
"  Deviation  ^  change  of  voyage  ^  transhipment,  not  included 
in  this  policy,  to  be  held  covered  at  a  premium  to  be  arranged." 

The  losses  incurred  by  the  plaintiffs  were  in  respect  of  certain 
goods  sent  from  Bradford  to  Madrid.  On  former  occasions  goods 
consigned  by  the  plaintiffs  to  Madrid  had  been  shipped  at  Liver- 
pool to  Seville,  and  thence  carried  by  rail  to  Madrid.  The 
plaintiffs  intended  the  same  course  to  be  followed  in  this  case,  and 
supposed  that  it  would  be  followed ;  and  on  March  2, 1891,  they 
instructed  their  insurance  brokers  to  declare  the  goods  on  the 
above-mentioned  policy,  informing  them  that  the  goods  were 
going  from  Liverpool  to  Madrid  via  Seville.  On  March  7  they 
ascertained  that  the  goods  would  go  by  the  ship  Lope  de  Vega, 
and  on  the  10th  they  had  the  name  of  that  ship  inserted  in  the 
declaration.  The  ship  cleared  from  Liverpool  on  March  6,  and 
was  never  heard  of  again,  and  was  lost,  with  all  her  cargo, 
between  that  port  and  the  west  coast  of  Spain.  When  the  ship 
was  reported  as  missing  the  plaintiffs  discovered,  for  the  first 
time,  that  the  Lope  de  Vega  was  not  bound  to  Seville  at  all. 
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but  to  CarrM  and  Huelva,  on  the  west  coast  of  Spain,  and  to      C.  A. 
Carthagena  and  other  ports  on  the  east  coast ;  and  that  the  bills  1892 
of  lading  of  the  goods  insured  by  the  plaintiffs  had  been  made  Simon,  Israel 
out  for  Carthagena.    The  plaintiffs  immediately  informed  the 
underwriters  of  the  mistake  that  had  been  made,  and  tendered  Sedgwick. 
the  proper  extra  premium  for  Carthagena ;  but  the  offer  was 
refused,  not  on  the  ground  of  the  insufficiency  of  amount,  but  on 
the  ground  that  the  voyage  to  Carthagena  was  not  one  of  the 
voyages  covered  by  the  policy.    The  plaintiffs  accordingly 
brought  the  present  action  against  the  underwriters,  seeking  to 
recover  425Z.  under  the  policy.    The  learned  judge  gave  judg- 
ment for  the  defendants,  holding  that^  the  policy  never  attached 
to  the  goods  in  question.    From  this  judgment  the  plaintiffs 
appealed. 

Cohen,  Q.C.,  and  English  Harrison,  for  the  plaintiffs.  The 
policy  attached  directly  the  goods  left  Bradford.  The  land 
transit  was  part  of  the  voyage  insured  against,  and  there  was 
no  change  of  the  terminus  ad  quern,  which  was  Madrid.  There 
was,  therefore,  no  alteration  in  the  voyage  ;  nor  was  there  any 
deviation,  although  an  alteration  or  deviation  was  allowed  under 
the  terms  of  the  marginal  note,  because  the  ship  was  lost  before 
she  arrived  at  any  port  in  Spain.  It  is  proved  in  the  evidence 
that  when  the  goods  were  sent  off  from  Bradford  the  plaintiffs 
intended  that  they  should  go  to  Madrid  by  Seville  or  some  other 
port  on  the  west  coast  of  Spain  ;  that  was  the  voyage  insured,  and 
that  was  the  voyage  on  which  the  ship  was  lost :  Bodocanachi  v. 
Elliott,  (1) 

Joseph  Walton,  Q.C.,  and  /.  A,  Hamilton,  for  the  defendants. 
The  insurance  was  a  marine  insurance,  and  did  not  attach  to 
any  goods  which  were  to  be  sent  by  sea  to  any  port  beyond 
( i ibraltar.  It  may  be  true  that  the  plaintiffs  expected  that  the 
goods  would  be  taken  to  Seville  ;  but  there  is  no  evidence  that 
they  gave  any  special  instructions  to  that  effect.  The  port  of 
discharge  was  the  terminus  ad  quern  of  the  voyage,  and  was  the 
essential  part  of  the  contract ;  the  land  transit  was  only  a  supple- 
ment to  the  voyage.    Therefore,  the  policy  did  not  attach  at 

(1)  Law  Hep.  8  C.  P.  G19. 
Vol.  r.  1893.  Z  2 
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0.  A.  Bradford,  nor  could  it  attach  to  any  goods  that  Were  not  going  to 
1892      a  port  on  the  west  coast  of  Spain. 


Simon,  Israel     CoJien,  Q.C.,  in  reply. 
&Co. 


Sedgwick. 


LiNDLEY,  L.  J.,  after  reading  the  material  parts  of  the  policy  as 
before  stated,  continued  : — Now,  the  real  question  which  we  have 
to  consider  is  this,  whether  this  policy  ever  did,  or  whether  it  never 
did,  attach  to  goods  sent  by  the  persons  for  whom  this  policy  was 
effected  from  Bradford,  under  the  circumstances  which  I  will 
mention.  These  goods  were  intended  by  the  plaintiffs  to  go  to 
Madrid;  and  I  think  the  correspondence  shews  they  were  in- 
tended  to  go  by  the  mode  in  which  similar  goods  had  gone 
before,  that  is  to  say,  via  Liverpool  and  Seville.  Unfortunately, 
these  goods  were  not  shipped  from  Liverpool  to  any  port  west  of 
Gibraltar ;  but,  by  a  blunder,  I  suppose,  they  were  shipped  to  a 
port  east  of  Gibraltar,  namely,  Carthagena — one  of  the  places  to 
which  the  ship  was  going.  That  port  was  not  a  port  such  as  is 
described  in  the  words  which  I  have  read,  that  is  to  say,  it  is 
not  a  port  in  Portugal  or  Spain  "this  side  Gibraltar."  It  is 
true  that  they  were  lost  this  side  Gibraltar,  but  they  were  on 
their  way  to  a  port  beyond  Gibraltar.  The  ship  was  going  first 
to  Carril,  and  then  to  a  port  in  the  south,  which  would  be  the 
place  for  discharging  the  goods  if  they  were  going  to  Seville, 
and  then  the  ship  was  going  on  through  the  Straits  of  Gibraltar 
to  Carthagena  and  other  places.  The  plaintiffs  say,  that,  upon 
the  true  construction  of  this  policy,  this  is  a  policy  from  Brad- 
ford to  Madrid.  If  it  is,  then  I  think  it  is  not  denied  by  their 
opponents  that  the  underwriters  would  be  liable.  But  it  is  con- 
tended that  this  is  not  a  policy  from  Bradford  to  Madrid  ;  and, 
on  consideration,  I  have  come  to  the  conclusion  that  the  view  of 
the  underwriters  is  right.  We  must  ask  ourselves  what  is  the 
voyage  that  includes  the  risks  to  which  I  have  alluded — the 
risks  printed  in  type  ?  It  is  an  insurance  from  the  Mersey  to 
some  port  in  Spain  this  side  of  Gibraltar ;  and  unless  these 
goods  were  insured  for  that  voyage,  there  is  nothing  which 
brings  in  this  extra  risk  from  deviation.  The  starting  point 
is  that  the  goods  were  insured  from  Liverpool  to  some  place 
this  side  of  Gibraltar.    They  never  were  on  that  voyage ;  and. 
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that  being  the  case,  you  cannot  extend  the  policy  to  cover  the  C.  A. 
risks  not  included  in  the  voyage  for  which  these  goods  were  1892 


insured.    That  appears  to  me  to  be  the  short  answer,  and  the  Simon, Israel 

&  Co. 


conclusive  answer,  to  the  plaintiffs'  argument.  In  other  words, 
this  policy  is  not  a  policy  from  Bradford  to  Madrid  ;  and  the 
plaintiffs  are  unable,  by  reason  of  the  blunder  which  has  been 
committed,  to  bring  themselves  within  the  risks  which  are 
included  in  a  voyage  for  which  these  goods  were  insured.  I 
think  the  view  taken  by  the  learned  judge  is  right,  and  that  this 
policy  never  attached,  and,  that  being  so,  the  memorandum  about 
deviation,  or  change  of  voyage,  does  not  affect  the  question. 

BowEX,  L.J.  I  am  entirely  of  the  same  opinion.  The  real 
fate  of  the  appeal  depends  upon  the  answer  we  give  to  the 
question,  whether  this  policy  ever  attached.  Now,  if  we  take 
the  policy  and  construe  it,  it  seems  to  me  that  its  meaning 
becomes  tolerably  clear.  We  start  with  this,  that  the  policy  is 
a  marine  policy  to  begin  with — a  land  journey  being  superadded 
to  it,  but  forming  part  of  the  journey  which  the  goods  are  to 
make,  and  the  duration  of  the  risk  becomes  applicable  accord- 
ingly to  the  entire  journey. 

The  first  thing  we  have  to  do  is  to  discover  what  the  voyage 
or  journey  is  which  is  to  be  insured,  in  order  to  see  to  what 
voyage  or  journey  the  duration  of  the  risk  is  applicable,  before  we 
can  consider  what  risks  are  included  by  enumeration  under  the 
policy.  The  voyage  is  a  distinct  thing  altogether  from  the 
enumeration  of  the  risks.  The  voyage  here  seems  to  me  to  be 
fixed  by  words  which  it  is  impossible  to  extend,  and  which  it  is 
impossible  to  misunderstand.  It  begins,  At  and  from  the  Mersey 
'^^J-  London,  both  or  either,  to  any  port  or  ports  in  Portugal  '^^^1 
Spain,  this  side  Gibraltar."  So  much  as  to  the  words  which 
define  tlie  initial  marine  transit,  to  which  is  superadded  the  land 
transit,  "  at  or  from  thence  by  any  inland  conveyances  to  any 
place  or  places  in  the  interior,  including  all  risks  by  rail  'I'l' 
steamer  between  I^isbon  and  Oporto."  It  seems  to  me,  that  the 
terminus  with  which  the  voyage  or  journey  begins  is  "  tlie 
Mersey  London,  both  or  either."  Then  there  is  a  terminus 
with  wliicli  the  marine  transit  is  to  end,  which  is  nn  essential 
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C.A,  part  of  the  definition  of  this  journey,  "to  any  port  or  ports 
1892  in  Portugal  ^  Spain,  this  side  Gibraltar."  Again,  there  is  a 
Simon  Iskael  tether  terminus,  which  is  fixed  for  the  land  journey,  which 
&  Co.  ig  superadded,  "  any  place  or  places  in  the  interior." 
Sedgwick,  Kow  the  policy  remains  to  a  great  extent  a  marine  policy.  It 
Bowea.  L.J.  is  uot  a  marine  policy  which  ends  as  soon  as  the  sea  is  crossed, 
but  a  marine  policy  to  which  is  superadded  a  land  transit  during 
which  the  goods  are  to  be  protected.  But  the  marine  voyage  is 
defined  as  clearly  as  a  voyage  can  be  defined.  We  all  know 
by  this  time  the  general  history  of  the  extension  of  the  protec- 
tion which  the  policy  provides  for  the  goods  by  the  enumeration 
of  risks  slightly  outside  the  transit.  It  has  been  by  slow  growth 
that  risks  outside  the  sea  journey  have  been  swept,  so  to  speak, 
within  the  shelter  of  the  policy.  But  in  construing  the  whole 
of  the  obligations  and  protections  which  the  policy  creates,  you 
must  first  get  distinctly  in  your  mind  the  definition  of  the 
voyage,  and  then  apply  the  definition  of  the  voyage  to  the  enu- 
meration of  the  risks.  In  the  present  case  the  goods  started 
from  Bradford,  and  it  has  been  contended  that  the  moment  they 
started  from  Bradford  they  were  upon  the  insured  voyage.  If  the 
goods  had  started  for  the  insured  voyage,  it  seems  to  me  the  risk 
during  the  time  that  they  were  between  Bradford  and  Liverpool 
would  have  been  covered  as  incidental  to  and  supplementary  to 
the  insured  voyage.  But  we  have  here  a  conclusive  fact  that  the 
goods  never  started  upon  the  insured  voyage.  Accordingly,  the 
risk  between  Bradford  and  Liverpool  never  could  be  incidental 
or  supplementary  to  it.  It  is  not  necessary  to  decide  what  would 
have  been  the  case  supposing  the  goods,  after  having  been  speci- 
fically appropriated  by  a  contract  of  carriage  to  the  insured 
voyage,  had  been  injured  or  lost  during  the  transit  between 
Bradford  and  Liverpool.  It  is  not  necessary  to  decide  that  case. 
In  this  case  the  facts  here  shew  conclusively  that  the  goods  were 
never  specifically  appropriated  to  the  insured  voyage,  because  the 
person  who  had  the  control  of  the  goods — the  person  who  had  the 
power  of  fixing  the  voyage  on  which  the  goods  were  ultimately 
to  go — fixed  the  voyage  outside  the  policy ;  and  if  that  is  so, 
the  policy  never  attached,  and  it  follows  that  the  deviation  and 
change  of  voyage  cannot  afiect  it. 
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Now,  it  has  been  said  that  this  is  a  technical  point.    The      C.  A. 
particular  case  certainly  seems  a  hard  case.    But  it  is  a  most  iSd2 
important  point  of  business.    I  cannot  conceive  a  more  im-  Simon,  Israel 
portant  point,  nor  can  I  conceive  one  which  might  lead  to  more  ^ 
mischief  than  might  follow  if  we  were  to  loosely  construe  this  Sedgwick. 
contract  in  order  to  assist  a  particular  owner  of  goods.    We  3owen,L.j. 
cannot  do  that  when  we  are  dealing  with  an  insurance  contract. 
Men  of  business  depend  upon  a  correct  interpretation  of  the  law, 
and  we  shall  be  adopting  a  course  which  in  the  long  run  is  more 
conformable  to  justice  and  fair  dealing  if  we  keep  it  to  its 
channel  than  if  we  in  any  particular  case  stretch  the  law  in  order 
to  protect  a  particular  plaintiff. 


A.  L.  Smith,  L.J.  This  is  an  action  brought  upon  a  Lloyd's 
policy  to  recover  for  a  total  loss  of  goods  at  sea.  The  defence 
is,  that  the  goods  never  were  upon  the  voyage  insured,  and  so 
were  never  covered  by  the  policy — in  other  words,  that  the  policy 
never  attached.  That  is  the  issue.  My  brother  Wright  has  held 
that  the  defendants  are  right,  and  although  at  first  sight  this 
does  appear,  considering  the  facts  of  the  case,  a  somewhat  tech- 
nical defence,  I  quite  agree  with  what  has  fallen  from  Bowen,  L.  J., 
that  that  does  not  make  it  any  less  incumbent  upon  us  to  put 
the  true  construction  upon  this  policy.  Now,  a  good  deal  of  this 
policy  is  in  the  old  form,  and  the  point  to  ascertain,  first  of  all, 
is  what  is  the  voyage  covered  by  the  policy,  in  order  to  ascertain 
whether  the  policy  attaches  to  the  goods  in  question.  This  policy 
begins  by  stating  that  the  plaintiffs  are  insured  at  and  from  the 
Mersey  to  the  west  coast  of  Spain,  this  side  of  Gibraltar,  and  at 
and  from  the  west  coast  of  Spain  to  any  places  in  the  interior  of 
Spain.  Now,  that  is  the  voyage  which  is  contemplated  in  this 
policy — at  and  from  the  J\[ersey  (leaving  out  London)  to  the 
west  coast  of  Spain,  and  from  the  west  coast  of  Spain  to  the 
interior  of  Spain.  Then  how  does  the  policy  go  on?  When 
you  get  what  the  voyage  is,  then  come  the  risks  which  are  to  be 
included  in  that  voyage  ;  and,  as  I  read  this  policy,  when  you 
once  get  the  goods  upon  the  voyage  in  questiou,  then  the  risk 
which  the  underwriter  undertakes  is  the  risk  from  the  warehouse 
to  the  ship  in  this  country,  during  the  voyage,  and  from  the  ship 
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C.  A.  to  the  warehouse  in  the  other  country.  But  unless  you  get  the 
1892      goods  started  upon  or  allocated  by  contract,  as  Bo  wen,  L.J., 

Simon,  Israel  says — and  I  adopt  that  phrase — to  the  insured  voyage,  in  my 
judgment  this  policy  does  not  attach.  It  is  said  that  this 
Sedgwick,  policy  attached,  no  matter  on  what  voyage  the  goods  ultimately 

A  L.smita,L.L  might  go,  immediately  they  started  from  Bradford.  I  do  not 
read  the  policy  in  that  way  at  all.  Until  you  get  the  goods  upon 
the  contemplated  voyage,  in  my  judgment  this  policy  does  not 
attach,  and  it  is  a  mistake  to  say  that  this  policy  is  at  and  from 
Bradford  to  the  west  coast  of  Spain.  It  is  at  and  from  the 
Mersey  to  the  west  coast  of  Spain ;  and  when  you  get  the  goods 
upon  that  voyage,  then  it  is  that  the  risk  attaches  to  the  goods 
between  Bradford  and  the  Mersey.  It  seems  to  me  that  until 
this  policy  attached — and  this  is  conceded  on  both  sides — this 
marginal  note  about  deviation  and  change  of  voyage  does  not 
apply  at  all.  In  my  opinion,  my  brother  Wright  was  right  when 
he  held  that  the  underwriters'  defence  was  correct,  in  saying  that 
these  goods  never  were  at  risk  upon  the  insured  voyage,  and  that, 
therefore,  the  policy  never  attached. 

Ap])eal  dismissed. 

Solicitors  for  plaintiffs :  Botterell  &  Boclie. 
Solicitors  for  defendants  :  Walton,  Johnson,  &  Bull. 

M.  W. 
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/  CORN  AND  Another,  Appellants;  MATTHEWS  and  AnothePv, 
-  Respondents. 

Infard — Apprenticeship  Deed — Contract  not  for  Benefit  of  Infant — Employers 
and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  ss.  5,  6. 

An  infant  was  apprenticed  by  a  deed  containing  a  provision  that  the  masters 
should  not  be  liable  to  pay  wages  to  the  apprentice  so  long  as  their  business 
should  be  interrupted  or  impeded  by  or  in  consequence  of  any  turn-out,  and 
that  the  apprentice  might  during  any  such  turn-out,  and  for  such  reasonable 
time  thereafter  as  might  be  necessary  for  him  to  enable  him  to  determine  such 
employment  as  thereinafter  mentioned,  employ  himself  in  any  other  manner  or 
with  any  other  person  for  his  own  benefit,  and  that  in  case  the  apprentice 
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should  elect  so  to  employ  himself  the  masters  should  not,  during  the  time  he  c.  A. 
should  so  employ  himself,  be  bound  to  teach  or  instruct  him  : —  ^^^^ 

Held,  that  this  provision  was  so  much  to  the  detriment  of  the  infant  that   

the  apprenticeship  deed  could  not  be  enforced  against  him  under  the  Employers  Cokn 
and  Workmen  Act,  1875,  ss.  5,  6.  Matthews. 

MeaUn  v.  Morris  (12  Q.  B.  D.  352)  approved. 

Appeal  from  a  judgment  of  the  Queen's  Bench  Division  on  a 
case  stated  by  the  stipendiary  magistrate  for  the  district  of  the 
Staffordshire  Potteries. 

The  appellants  were  manufacturers  of  earthenware,  carrying 
on  business  at  Longport  Staffordshire  Potteries  ;  the  respondent 
Herbert  Matthews,  the  younger,  was  an  infant  apprentice  in 
their  service ;  and  the  respondent  Herbert  Matthews,  the  elder, 
was  his  father. 

The  appellants  caused  the  respondents  to  be  summoned  to 
answer  the  following  complaint  under  38  &  39  Yict.  c.  90 : — 

"  The  complainants'  claim  is  for  an  order  directing  the  defend- 
ants to  perform  the  conditions  and  agreements  contained  in  an 
indenture  of  apprenticeship,  dated  the  12th  day  of  September, 
1890,  and  made  between  the  defendant  Herbert  Matthews,  the 
younger,  of  the  first  part,  the  defendant  Herbert  Matthews,  the 
elder,  of  the  second  part,  and  the  complainants  of  the  third  part, 
the  said  defendant  Herbert  Matthews,  the  younger,  having 
neglected  his  work  from  the  4th  day  of  May  last  to  the  date  of 
these  particulars — 8th  June,  1892." 

At  the  hearing  of  the  complaint  the  appellants  put  in  evidence 
and  proved  the  indenture  aforesaid,  by  which  the  apprentice  was 
bound  to  the  appellants  to  learn  that  branch  of  a  potter's  art  or 
business  called  potter's  printing,  for  the  term  of  five  years 
(excepting  the  usual  holidays  and  days  on  which  the  branch  of 
the  business  of  the  masters  should  be  at  a  standstill  through 
accident  beyond  the  control  of  the  masters). 

The  deed  contained  a  covenant  "  that  they  the  masters  shall 
and  will  during  the  said  term  (excepting  and  subject  as  afore- 
said) teach  and  instruct  the  apprentice,  or  cause  him  to  be  taught 
and  instructed,  in  the  said  branch  of  the  potter's  art  or  business 
called  potter's  printing,  in  the  best  manner  they  can,  and  find 
the  apprentice  fair  and  reasonable  work,  and  pay  the  apprentice 
for  his  work  and  services  such  wages  as  are  hereinafter  mentioned, 
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0.  A.  that  is  to  say,  seven  and  threepence  halfpenny  per  score  dozens 
189S  of  printer's  counts,  provided  always  that  the  masters  shall  not 
Corn  liable  or  called  upon  to  pay  any  wages  to  the  appentice  so 

1.  TraEws   ^^^S      their  business  shall  or  may  be  interrupted  or.  impeded 

by  or  in  consequence  of  any  *  turn  out,'  and  the  apprentice  is 
hereby  expressly  authorized  and  allowed  during  any  such  *  turn 
out,'  and  for  such  reasonable  time  thereafter  as  may  be  necessary 
to  enable  him  to  determine  such  employment  as  hereinafter 
mentioned,  to  employ  himself  in  any  other  manner  or  with  any 
other  person  for  his  own  benefit,  and  in  case  the  apprentice  shall 
elect  so  to  employ  himself,  the  masters  shall  not,  during  the  time 
he  so  employs  himself,  be  bound  to  teach  and  instruct  the  appi  en- 
tice, or  cause  him  to  be  taught  and  instructed  as  aforesaid." 

It  was  proved  that  the  respondent  Herbert  Matthews,  the 
younger,  worked  as  an  apprentice  under  the  indenture  from  the 
date  thereof  until  April  19,  1892,  and  also  that  on  May  4,  1892, 
he  absented  himself  from  work,  and  remained  absent  thereafter. 

An  objection  was  taken  for  the  respondents  that  the  indenture 
was  invalid  for  want  of  mutuality  and  for  containing  a  provision 
disadvantageous  to  the  respondent  apprentice,  he  being  an 
infant,  and  the  case  of  MeaJcin  v.  Morris  (1)  was  cited  in  support 
of  the  objection.  It  was  contended  on  the  part  of  the  appellants 
that  the  indenture  was  not  void  for  want  of  mutuality,  and  that 
the  stipulations  therein  were  fair  and  reasonable,  and  such  as 
were  common  to  labour  contracts  in  this  district,  and  were  just 
to  both  parties;  that  the  terms  of  the  indenture  materially 
differed  from  those  of  the  indentures  in  Beg.  v.  Lord  (2),  and 
Meakin  v.  Morris  (1) ;  and  that  the  provision  for  stoppage  of 
wages  of  the  appentice  so  long  as  the  master's  business  should 
or  might  be  interrupted  by  or  in  consequence  of  any  turn-out  was 
rendered  fair  and  just  by  the  subsequent  clause  expressly  autho- 
rizing and  allowing  the  apprentice  during  any  turn-out  to  employ 
himself  in  any  other  manner  or  with  any  other  person  for  his 
own  benefit,  and,  farther,  that  the  covenant  of  the  master  to  teach 
the  apprentice  notwithstanding  turn-outs,  and  during  the  con- 
tinuance of  the  same,  effected  a  sufficient  mutuality  of  contract.- 

The  magistrate  decided  that  if  the  indenture  was  valid  there 

(1)  12  Q.  B.  D.  352.  (2)  12  Q.  B.  757 ;  17  L.  J.  (M.C.)  181. 
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was  sufficient  evidence  to  justify  him  in  ordering  the  respondent 
apprentice  to  return  and  fulfil  his  contract ;  but  he  determined 
that  it  was  invalid,  and  dismissed  the  summons. 

The  Divisional  Court,  on  the  authority  of  MeaJcin  v.  Morris  (1), 
gave  judgment  for  the  respondents. 

The  appellants  appealed. 

Boddam,  in  support  of  the  appeal.  The  decision  in  Meakin  v. 
Morris  (1)  would  seem  to  go  to  this  length,  that  if  any  provision 
in  the  apprenticeship  deed  is  not  for  the  benefit  of  the  infant 
the  deed  is  invalidated  thereby.  The  rule  which  it  is  submitted 
should  be  adopted  is,  that  if  the  deed  on  the  whole  is  for  the 
benefit  of  the  infant  it  should  be  supported.  It  may  be  that  a 
particular  clause  would  so  affect  the  whole  deed  as  to  render  it 
unfair  to  the  apprentice ;  but  that  is  not  the  case  here,  for  in 
the  case  of  a  turn-out,  which  it  is  admitted  may  mean  a  lock- 
out by  the  master,  the  master  undertakes  to  continue  the  in- 
struction of  the  apprentice.  Such  instruction  is  the  important 
part  of  the  duty  undertaken  by  the  master,  and  this  the  master 
is  willing  to  continue  during  a  turn-out,  though  he  is  not  willing 
to  pay  wages  during  that  time  when  he  is  himself  earning 
nothing.  If  the  apprentice  prefers  that  the  instruction  should  not 
continue  unless  he  is  paid  for  his  work,  he  is  at  liberty  to  obtain 
work  elsewhere.  This  willingness  of  the  master  to  continue  the 
instruction  distinguishes  the  case  from  Beg.  v.  Lord.  (2)  [He 
also  cited  Leslie  v.  Fitzpatricln  (3) ;  Cooper  v.  Simmons  (4) ;  and 
Be  Francesco  v.  Bar  num.  (5)  J 

Stampa  Lambert,  contra.  The  provision  is  not  for  the  benefit 
of  the  apprentice.  By  locking  out  their  men  the  masters  can 
deprive  the  apprentice  of  his  means  of  livelihood,  and  the  pro- 
vision that  he  may,  if  he  can,  find  work  elsewhere  is  illusory. 
The  case  comes  within  the  principles  laid  down  in  Beg.  v.  Lord  (2) 
and  Mealiin  v.  Morris  (1),  and  it  is  submitted  that  the  latter  case, 
which  governs  the  present,  was  correctly  decided  and  should  not 
be  overruled. 

(1)  12  Q.  B.  D.  352.  (3)  3  Q.  B.  D.  229. 

(2)  12  Q.  B.  757 ;  17  L.  J.  (M.C.)        (4)  7  II.  k  N.  707 ;  31  L.  J.  (1^1  C.) 
181.  138. 

(5)  45  Ch.  D.  430. 


C.  A. 

1893 

COEN 
V. 

Matthews. 


314 


QUEEN'S  BENCH  DIVISION. 


[1893] 


C.A.  LoED  EsHEK,  M.K.  It  seems  to  me  that  the  judgment  of 
1893  Fry,  L.J.  (1),  is  one  with  which  one  would  agree,  and,  although 
CoEN  it  makes  the  major  premise  larger  than  it  had  been  previously 
LTTHEws  enunciated  in  such  cases,  it  does  not  alter  the  law  applicable  to 
them.  Now,  as  I  understand  the  rule  laid  down  by  Fry,  L. J., 
it  is  this  :  The  mere  fact  of  some  conditions  in  the  deed  being 
against  the  apprentice  does  not  enable  the  Court  on  that  ground 
only  to  say  that  the  agreement  is  void.  It  is  impossible  to  frame 
a  deed,  as  between  a  master  and  an  apprentice,  in  which  some 
of  the  stipulations  are  not  in  favour  of  the  one  and  some  in 
favour  of  the  other.  But  if  we  find  a  stipulation  in  the  deed 
which  is  of  such  a  kind  that  it  makes  the  whole  contract  an 
unfair  one,  then  that  makes  the  whole  contract  void.  The  stipu- 
lation which  is  objected  to  must  be  so  unfair  that  it  makes  the 
whole  contract  as  between  the  apprentice,  or  the  infant  and  the 
master,  an  unfair  one  to  the  infant.  That  brings  us — in  the  case 
of  apprenticeship  deeds,  and  where  the  stipulation  objected  to  is 
one  as  to  the  employment  or  as  to  wages— to  consider  whether 
any  stipulation  is  so  unfair  to  the  apprentice  that  it  affects  the 
whole  contract.  Now,  it  had  been  held  more  than  forty  years 
ago  (2),  that  where  the  stipulation  as  to  wages  comes  to  this,  that 
the  master  has  undertaken  to  pay  wages  to  the  infant,  but 
reserves  to  himself  the  right  (under  peculiar  circumstances  which 
are  wholly  independent  of  any  act  of  the  apprentice)  to  do  away 
with  the  first  part  of  his  contract,  and  insist  that  the  apprentice, 
while  bound  to  serve  him,  shall  not  be  paid  wages,  then  it  was 
held  that  that  was  so  unfair  a  stipulation  as  against  the  apprentice 
as  to  vitiate  the  whole  contract.  Therefore,  adopting  the  rule 
laid  down  by  Fry,  L.J.,  this  Court  has  to  consider,  in  the  par- 
ticular case,  whether  the  stipulation  objected  to  is  not  such  as  to 
make  the  whole  contract  of  service  under  particular  circumstances 
unfair.  Now,  it  having  been  held  that  this  stipulation  of  not 
paying  wages  does  make  it  unfair,  can  we  overrule  that  and 
say  that  a  stipulation,  such  as  that  as  to  wages,  after  all  is  not 
unfair  ?  It  seems  to  me  that  it  would  require  a  very  strong 
conviction  in  one's  mind  to  enable  one  to  overrule  decisions 


(1)  De  Francesco  v.  Barnunii  45  (2)  Beg.  v.  Lord,  12  Q.  B.  757 ;  17 
Cli.  D.430.  L.  J.  (M.C.)  181. 
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with  regard  to  an  ordinary  and  general  contract  come  to  many  C.  A. 
years  ago,  and  upon  the  faith  of  which  apprenticeship  contracts  1893 
are  entered  into,  at  all  events  by  the  infant  and  those  who  corn 
advise  the  infant  at  the  time  and  control  him.  I  cannot  help  Matthews. 
thinking  that  if  this  were  the  first  occasion  on  which  the 
question  was  raised,  we  should  consider  the  stipulation  to  be 
unfair.  Take  such  a  case  as  this  :  The  master  desires  to  have  an 
apprentice;  the  father  or  mother  of  the  infant  desires  to  ap- 
prentice the  infant ;  in  the  old  days  the  infant  would  have  lived 
in  the  master's  house,  and  the  master  would  have  clothed  the 
infant ;  but  in  the  present  day  the  master  does  not  desire  to  have 
that  obligation,  and  he  therefore  stipulates  to  pay  the  wages 
so  that,  so  far  as  the  father  or  mother,  or  the  people  who  are 
responsible  for  the  infant,  are  concerned,  they  at  all  events  may 
be  relieved  from  the  obligation  of  having  to  keep  the  infant 
while  he  is  serving  the  master  for  nothing.  Therefore,  they 
stipulate  that  the  infant  should  be  paid  wages,  and  thereupon 
those  wages  come  to  their  hands  as  a  matter  of  course,  and  they 
feed  and  clothe  the  infant.  The  master,  therefore,  is  relieved 
from  that  obligation.  But  then  the  master  puts  into  the  contract 
a  stipulation  which  enables  him,  if  other  workmen  offend  him, 
although  the  apprentice  has  nothing  to  do  with  that  offence,  to 
refuse  to  pay  wages  to  the  infant,  and  thereby  to  throw  the 
infant  for  nurture  and  clothing  upon  those  who  had  been  relieved 
of  that  obligation  by  a  former  part  of  the  contract,  at  the  same 
time  holding  the  infant  to  continue  in  the  service,  and  do  work 
without  any  payment,  provided  he  cannot  or  does  not  get  em- 
ployment from  other  people.  It  seems  to  me  that  that  is  so 
unfair  to  the  infant,  so  solely  in  favour  of  the  master,  that  it 
vitiates  the  whole  contract  and  makes  that  contract  void.  I 
think,  therefore,  the  decision  of  the  magistrate  on  that  ground 
is  right,  and  must  be  maintained.    The  appeal  will  be  dismissed. 

Ltndley,  L.J.    I  am  of  the  same  opinion.    I  think  Mr. 
Boddam  was  quite  right  when  he  said  that  we  could  not  decide 
this  case  in  his  favour  unless  we  overruled  Mealcin  v.  Morris.  (1) 
There  are  some  slight  distinctions,  but  I  do  not  think  there  are 
(1)  12  Q.  B.  D.  352. 
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C.A.      any  distinctioDS  in  principle,  and  I  am  not  prepared  to  overrule 
1893      that  case.    I  think  it  was  very  distinguishable  from  Leslie  v. 
Corn      Fitzpatrich  (1),  where  the  master  merely  stipulated  for  a  power 
Matthews       terminate  the  agreement.    That  is  not  the  case  here.  The 
Lindi^  J    ^PPi^^ntice  binds  himself  to  serve ;  the  master  binds  himself  to 
teach  and  to  pay  for  five  years.    Then  there  is  this  proviso, 
which  has  been  so  much  discussed  and  on  which  everything 
turns.    I  attach  great  importance  myself  to  the  fact  that  a  turn- 
out includes  a  lock-out.    If  the  proviso  were  addressed  to  a 
state  of  things  over  which  the  master  might  have  no  control, 
such  as  a  strike,  I  think  the  case  would  not  be  so  clear ;  but  in 
this  case  the  master  has  it  in  his  own  power  to  call  in  aid  that 
proviso  to  the  detriment  of  the  apprentice,  and  if  for  any  reason 
the  master  locks  out  his  men  the  apprentice  can  no  longer  earn 
wages.    That  strikes  me,  I  confess,  as  a  very  serious  matter  in 
considering  or  construing  the  effect  of  a  deed  of  this  description. 
I  think  the  learned  magistrate  has  come  to  a  right  conclusion, 
and  I  cannot  differ  from  it. 

A.  L.  Smith,  L.J.  I  am  of  the  same  opinion.  When  one  looks 
to  the  authorities  to  which  we  have  been  referred,  which  traverse 
a  period  of  ;more  than  forty  years — the  first  is  Beg.  v.  Lord  (2), 
in  ]  848,  and  the  last  is  before  Fry,  L.  J.,  in  1890 — it  seems  to  me 
that  the  law  as  regards  these  contracts  by  infants  has  been  laid 
down  to  this  effect,  that  if  there  be  a  stipulation  in  the  contract 
entered  into  by  an  infant  so  much  to  the  detriment  of  the 
infant  as  to  render  it  unfair  that  the  infant  should  be  bound  by 
it,  then  the  deed  cannot  be  enforced  at  all.  It  seems  to  me  the 
authorities  are  all  in  conformity  with  that  view,  with  possibly 
the  exception  of  the  case  of  Leslie  v.  Fitzpatrick.  (1)  But  the 
great  distinction  between  that  case  and  the  other  cases,  includ- 
ing the  one  now  before  us,  is  that  there  the  contract  of  service 
was  to  be  terminated  by  the  master,  whereas  in  all  these  other 
cases  the  contract  was  not  to  be  terminated,  but  the  infant  was 
to  be  bound,  no  matter  what  onerous  covenant  he  was  under,  to 
continue  the  services  during  the  period  stipulated  by  the  deed. 
Now,  taking  the  rule  as  I  have  stated  it  as  a  guide,  what  do  we 

(1)  3  Q.  B.  D.  229.  (2)  12  Q.  B.  757;  17  L.  J.  (M.C.)  181. 
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find  here  ?    We  find  that  the  infant  is  not  to  reside  with  the      C.  A, 
master,  and  must  therefore  get  lodging  and  food  and  clothing  1393 
elsewhere,  and  in  consideration  of  his  serving  his  master  the  Coen 
latter  undertakes  not  only  to  teach  him  but  to  pay  him  wages.  Matthews. 
But  then  comes  the  proviso  which  covers  the  whole  of  the  deed,  ^  ^  ^ 
and  the  proviso  is  that  if  the  master  thinks  fit  to  turn  out  his 
workmen,  no  matter  for  how  long  or  for  how  short  a  period,  or 
how  often  during  the  five  years  during  which  the  infant  has 
contracted  to  serve  the  master — if  the  master  chooses  to  turn  out 
his  men  the  infant  is  bound  to  serve  his  master  without  wages, 
unless  he  can  get  employment  somewhere  else  during  the 
unknown  or  uncertain  time  the  turn-out  may  exist.    As  was  said 
by  the  Master  of  the  Eolls  during  the  progress  of  this  case — and 
I  entirely  agree  with  him^ — this  is  very  illusory  indeed,  and  it  is 
very  improbable  that  under  such  circumstances  the  infant  would 
be  able  to  get  work  elsewhere.    It  seems  to  me  there  is  a  stipu- 
lation contained  in  this  proviso  which  covers  this  deed  and 
which  is  unfair  to  the  infant,  and,  taking  the  authorities  as  they 
have  existed  now  for  nearly  half  a  century,  I  am  of  opinion  the 
magistrate  was  right  and  this  deed  cannot  be  enforced. 

Appeal  dismissed.  . 

Solicitors  for  appellants  :  Cronin,  Orgill,  <&  Croniny/or  Lleivelhjn 
&  Achrilly  Tunstall. 

Solicitors  for  respondents :  Mear  &  Foivle)%for  K  EollingsTiead, 
Tunstall, 


A.  M. 
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DANDO  V.  BODEN. 

Bill  of  Exchange — Practice — Indorsement  on  Writ — Liquidated  Demand — 
Exjpenses  of  Noting — "  Bank  Charges " — Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  s.  57. 

By  s.  57  of  the  Bills  of  Exchange  Act,  1882,  the  holder  of  a  bill  may  recover 
the  expenses  of  noting,  which  are  to  be  deemed  to  be  liquidated  damages. 

In  an  action  on  a  bill  of  exchange  the  writ  was  indorsed  with  a  claim  for 
the  amount  of  the  bill  and  a  further  sum  described  as  "  bank  charges."  The 
defendant  failed  to  appear,  and  the  plaintiff  entered  final  judgment  for  the  sum 
indorsed. 

On  appeal  against  an  order  setting  aside  the  judgment : — 
Meld,  that  the  words  "  bank  charges "  were  a  sufficient  description  of  the 
expenses  of  noting;  that  the  writ  was  therefore  indorsed  for  a  liquidated 
demand,  within  the  meaning  of  Order  xiii.,  r.  3,  and  final  judgment  was 
properly  entered. 

Appeal  from  an  order  made  by  Kennedy,  J.,  at  chambers. 

The  action  was  brought  on  a  bill  of  exchange.  The  writ  was 
indorsed  with  a  claim  for  the  amount  of  the  bill,  25?.,  and  for  a 
further  sum  of  2s.  9d.,  which  was  described  in  the  indorsement  as 
"bank  charges."  The  defendant  having  failed  to  appear  to 
the  writ,  the  plaintiff  entered  final  judgment  for  25Z.  2s.  9d. 
Kennedy,  J.,  set  aside  this  judgment.    The  plaintiff  appealed. 

A,  T.  Lawrhnce,  for  the  plaintiff.  The  judgment  was  properly 
entered,  and  should  not  be  set  aside.  Sect.  57  of  the  Bills  of 
Exchange  Act,  1882  (1)  allows  the  holder  of  a  bill  to  recover 
the  expenses  of  noting,  which  by  the  terms  of  the  Act  are 
liquidated  damages.  These  expenses  are  bank  charges,  and  the 
plaintiff  is  entitled  to  enter  final  judgment  under  Order  xiii., 
r.3.(2) 


(1)  45  &  46  Vict.  c.  61,  s.  57 : 
"  Where  a  bill  is  dishonoured,  the 
measure  of  damages,  which  shall  be 
deemed  to  be  liquidated  damages, 
shall  be  as  follows : — 

"  (1.)  The  holder  may  recover  from 
any  party  liable  on  the  bill  .  .  . 

«  {a.)  The  amount  of  the  bill  .  .  . 
"  (c.)  The  expenses  of  noting." 


(2)  By  the  Eules  of  the  Supreme 
Court,  1883,  Order  xiii.,  r.  3  :  "  "Where 
the  writ  of  summons  is  indorsed  for  a 
liquidated  demand,  whether  specially 
or  otherwise,  and  the  defendant  fails 
....  to  appear  thereto,  the  plaintiff 
may  enter  final  judgment  for  any  sum 
not  exceeding  the  sum  indorsed  on 
the  writ "  with  interest  and  costs. 
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The  Court  called  on  1S93 
Jelf,  Q.C.,  and  Lyttelton,  for  the  defendant.    The  writ  is  not  Dando 
indorsed  for  a  liquidated  demand.    Independently  of  statute,  bodex. 
expenses  of  noting  could  only  be  recovered  as  unliquidated  and 
special  damages  :  Bogers  v.  Eiint.  (1)    There  is  nothing  to  shew 
that  what  are  described  as  bank  charges  are  expenses  of  noting. 
The  recent  decisions  on  Order  xiv.  support  the  defendant's 
contention :  Byley  v.  Master,  and  Sheba  Gold  Mining  Co.  v. 
Trubshawe  (2) ;  Willis  v.  Wood  (3) ;  Gold  Ores  Beduction  Co.  v. 
Parr.  (4) 

Day,  J.  I  can  entertain  no  doubt  as  to  what  our  decision 
ought  to  be  in  this  case.  The  Bills  of  Exchange  Act,  1882,  by 
s.  57  allows  the  holder  of  a  bill  to  recover  the  expenses  of  noting, 
which  the  Act  expressly  declares  "shall  be  deemed  to  be 
liquidated  damages."  In  the  present  case  the  indorsement  on 
the  writ  includes  a  claim  for  "  bank  charges,"  and  in  my  opinion 
it  is  abundantly  clear  that  this  is  a  good  indorsement  for  a 
liquidated  demand.  If  something  more  than  the  expenses  of 
noting  were  included  in  the  indorsement  that  would  be  a  good 
ground  of  objection;  but  the  mere  fact  that  the  words  used  in 
the  indorsement  are  not  precisely  the  same  as  those  used  in  the 
Act  cannot  affect  the  validity  of  the  indorsement,  for  the  Act 
does  not  prescribe  the  words  which  are  to  be  used  in  an  indorse- 
ment, but  only  provides  that  the  expenses  of  noting  are  to  be 
recoverable  and  shall  be  deemed  to  be  liquidated  damages.  I 
am,  therefore,  of  opinion  that  the  order  setting  aside  the  plaintiff's 
judgment  is  wrong,  and  ought  to  be  reversed. 

Collins,  J.  I  am  of  the  same  opinion.  The  plaintiff's  claim 
is  on  a  bill  of  exchange,  and  the  indorsement  on  the  writ 
includes  a  claim  for  "  bank  charges."  It  is  contended  on  behalf 
of  the  defendant  that  there  is  no  jurisdiction  to  treat  this  as 
a  writ  indorsed  for  a  liquidated  demand.  It  is  true  that  if 
the  claim  indorsed  on  the  writ  were  prima  facie  a  claim  for  un- 
liquidated damages  Mr.  Jelf's  contention  would  be  well  founded. 


(1)  10  Ex.  474. 

(2)  [1892]  1  Q.  B.  674. 


(3)  [1892]  1  Q.  B.  G84. 

(4)  [1892]  2  Q.  B.  14. 
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But  if  bank  charges  are  prima  facie  expenses  of  noting  this  is  a 
good  indorsement  for  a  liquidated  demand.  The  question,  there- 
fore, is  whether  the  use  of  the  expression  "  bank  charges  "  is 
consistent  with  the  claim  being  for  the  expenses  of  noting.  In 
my  opinion,  it  is  quite  consistent  with  the  claim  being  for 
nothing  else  than  the  expenses  of  noting.  Sect.  57  of  the  Bills 
of  Exchange  Act,  188j2,  allows  those  expenses  to  be  claimed,  and 
declares  that  they  shall  be  deemed  to  be  liquidated  damages, 
and,  therefore,  this  is  a  writ  indorsed  for  a  liquidated  demand,  on 
which  the  plaintiff  is  entitled  to  final  judgment  by  default  for 
the  amount  indorsed. 

Appeal  allowed,  (1) 

Solicitors  for  plaintiff:  Field,  Boscoe  &  Co.,  for  Stohes  &  Hooper, 
Dudley, 

Solicitor  for  defendant :  G,  Warmington,  for  Plant,  Dudley, 

P.  B.  H. 


[CEOWN  CASE  KESERVED.] 
Jan.  21. 

  THE  QUEEN  v.  WILLIAMS. 

Criminal  Law — Offences  against  the  Person — Male  under  Fourteen — Acquittal 
on  Charge  of  Carnally  Knowing  Girl  under  Thirteen — Indecent  Assault- 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69),  ss.  4,  9. 

Although  a  boy  under  fourteen,  who  is  tried  on  an  indictment  under  s.  4  of 
the  Criminal  Law  Amendment  Act,  1885,  charging  him  with  having  had  carnal 
knowledge  of  a  girl  under  thirteen,  is  entitled  to  he  acquitted  of  that  offence, 
he  may  be  convicted  of  an  indecent  assault  under  s.  9  of  the  Act. 

Case  for  the  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Keserved,  stated  by  Wright,  J.,  as  follows : — 

"  Kobert  John  Williams  was  indicted  for  having,  at  the  parish 
of  Holywell,  on  November  30,  1891,  feloniously,  unlawfully, 
and  carnally  known  a  girl  under  the  age  of  thirteen  years — to 
wit,  of  the  age  of  nine  years.  The  case  came  to  be  tried  before 
me  at  Mold,  at  the  Spring  Assizes,  1892.  It  was  suggested,  on 
behalf  of  the  prisoner,  that  he  was  under  fourteen  years  of  age ; 

(1)  See  London  and  Universal  Bank  689;  Lawrence  &  Sons  v.  Willcochs, 
Y.  Earl  of  Clancarty,  [1892]  1  Q.  B.     [1892]  1  Q.  B.  696. 
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Dak  DO 

V. 

BODEN. 
Collins,  J.I 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


321 


and  I,  after  hearing  the  evidence,  put  the  question  to  the  jury,  1893 
who  found  that  the  prisoner  was  under  fourteen.    I  directed  the  The  Queen 
jury  that  the  prisoner  could  not  be  convicted  of  the  felony  ^villiams. 
charged,  or  of  an  attempt  to  commit  such  felony.    The  prosecu- 
tion insisted  that  under  s.  9  of  the  Criminal  Law  Amendment 
Act,  1885,  the  prisoner  was  liable  on  the  indictment  for  felony 
to  be  tried  for  indecent  assault.    I  so  held,  and  left  the  case  to 
the  jury,  who  found  the  prisoner  guilty  of  indecent  assault.  I 
reserved  this  case  on  the  question  of  law  which  arose  at  the  trial, 
whether  a  male  under  the  age  of  fourteen  years,  indicted  for  an 
offence  under  s.  4  of  the  Criminal  Law  Amendment  Act,  1885, 
who  by  reason  of  his  age  cannot  be  tried  or  convicted  for  such 
offence,  can  under  the  provisions  of  s.  9  of  the  said  Act  be  found 
guilty  of  an  indecent  assault,  and  I  ordered  the  prisoner  to  be 
released  on  bail  until  this  point  should  be  decided." 

No  counsel  appeared  for  the  Crown,  or  for  the  defendant. 

Lord  Coleridge,  C.J.  In  this  case  the  prisoner  was  pro- 
perly indicted  for  a  rape  under  s.  4  of  the  Criminal  Law  Amend- 
ment Act,  1885.  He  was  proved  at  the  trial  to  be  under  the 
age  of  fourteen,  and  therefore  could  not  by  law  be  convicted  of 
rape  ;  nor  could  he,  in  my  opinion,  be  convicted  of  attempting  to 
do  that  which  the  law  says  he  was  physically  incapable  of  doing. 
He  was,  therefore,  properly  acquitted  of  the  charge  made  under 
the  4th  section.  But  s.  9  provides  that  if  upon  the  trial  of 
any  indictment  for  rape,  or  any  offence  made  felony  by  s.  4,  the 
jury  shall  be  satisfied  that  the  defendant  is  guilty  of  an  inde- 
cent assault,  but  are  not  satisfied  that  the  defendant  is  guilty  of 
the  felony  charged  in  such  indictment,  or  of  an  attempt  to 
commit  the  same,  then  they  may  acquit  the  defendant  of  the 
felony,  and  find  him  guilty  of  an  indecent  assault.  The  Act  of 
Parliament,  therefore,  says  that  the  defendant  may  be  convicted 
of  an  indecent  assault  under  circumstances  like  these.  I  am 
of  opinion  that  the  conviction  should  be  affirmed. 

Hawkins,  J.  I  think  that  the  conviction  should  be  affirmed  ; 
but  I  do  not  assent  to  the  notion  tluit  a  boy  cannot  be  convicted 
Vol.  I.  1893.  2  A  Z 
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1893      of  an  attempt  to  do  that  which  the  law  says  he  cannot  do. 
The  Queen  That  difficulty,  however,  does  not  arise  here.    The  defendant 
Williams.         indicted  under  the  statute  for  having  feloniously,  unlawfully, 
Ha^ktas  J  carnally  known  a  girl  under  the  age  of  thirteen  years.  He 

could  not  have  been  convicted  of  a  rape,  apart  from  the  statute, 
because  that  offence  consists  of  carnally  knowing  a  girl  against 
her  will ;  but  this  offence,  created  by  the  statute,  of  having 
carnal  knowledge  of  a  girl  under  the  age  of  thirteen,  seems  to 
be  of  the  same  character  as  rape,  and  it  has  recently  been 
held  that  a  boy  under  the  age  of  fourteen  cannot  be  convicted, 
under  s.  4,  of  having  carnal  knowledge  of  a  girl  under  the  age 
of  thirteen.  (1)  Therefore,  though  the  boy  was  rightly  put  on 
his  trial,  Wright,  J.,  ruled  that  the  objection  taken  before  him 
must  prevail.  It  then  becomes  necessary  to  consider  s.  9  of  the 
statute,  which  provides,  that  "  if  upon  the  trial  of  any  indict- 
ment for  rape,  or  any  offence  made  felony  by  s.  4  of  this  Act, 
the  jury  shall  be  satisfied  that  the  defendant  is  guilty  of  ...  . 
an  indecent  assault,  but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  charged  in  such  indictment,  or  of  an  attempt 
to  commit  the  same,  then  in  every  such  case  the  jury  may  acquit 
the  defendant  of  such  felony,  and  find  him  guilty  ....  of  an 
indecent  assault."  Here  there  was  a  trial  of  an  indictment 
lawfully  found  and  presented  by  the  grand  jury.  It  was  a  trial 
of  an  indictment  for  an  offence  under  s.  4.  As  the  defendant 
could  not  be  convicted  of  carnally  knowing  the  girl,  under  s.  4, 
the  jury  were  not  satisfied  that  he  was  guilty  of  the  felony 
charged  in  the  indictment ;  and  under  those  circumstances  they 
could,  if  they  thought  he  had  committed  an  indecent  assault, 
find  him  guilty,  under  s.  9,  of  that  offence. 

Cave,  J.  I  am  of  the  same  opinion.  I  think  the  defendant 
was  properly  convicted  of  an  indecent  assault.  As  to  the  ques- 
tion whether  a  boy  under  fourteen  could  be  convicted  of  an 
attempt  to  commit  the  felony  created  by  s.  4,  I  desire  a  further 
discussion  of  that  question  before  deciding  it.  At  present  I 
am  inclined  to  concur  in  the  opinion  expressed  by  my  brother 
Hawkins. 

(1)  Reg.  V.  Waite,  [1892]  2  Q.  B.  600. 
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Day,  J.    I  agree  that  the  conviction  should  be  affirmed.    I  1893 
need  not  repeat  the  reasons,  which  have  been  already  given.    I  the  Queen 
agree  with  what  has  been  said  by  my  brother  Cave.  Williams. 

Collins,  J.   I  am  of  the  same  opinion. 

Conviction  affirmed. 

W.  A. 


In  re  smith.   Ex  parte  MASON.  1892 

Bankruptcy — Gasworks  Clauses  Acts — Recovery  of  Oas  Bents — Receiving  Order 
—  Official  Receiver — "  Occupier  — Gasworks  Clauses  Act,  184:7  (10  &  11 
Vict.  c.  15),  s.  IQ— Gasworks  Clauses  Act,  1871  C34  &  35  Vict.  c.  41), 
ss.  11,  39— Metropolis  Gas  Act  (23  &  24  Vict.  c.  125),  1860,  ss.  4,  14-19,  39. 

By  the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  16,  the  under- 
takers of  gasworks  are  empowered  to  cut  off  the  gas  from  the  premises  of  any 
person  for  non-payment  of  rent  due  for  gas  supplied  to  him.  By  the  Gasworks 
Clauses  Act,  1871  (34  &  35  Yict.  c.  41),  s.  11,  it  is  made  compulsory  upon 
the  undertakers,  when  required  by  the  "  owners  or  occupiers  "  of  any  premises 
within  the  prescribed  limits,  to  supply  gas  to  such  premises ;  and  by  s.  39, 
in  case  any  consumer  leaves  the  premises  where  J  gas  has  been  supplied  to  him 
without  paying  the  gas  rent  the  undertakers  shall  not  be  entitled  to  require 
from  the  next  tenant  of  such  premises  the  payment  of  the  arrears  left  unpaid 
by  the  former  tenant.  A  receiving  order  having  been  made  against  a  debtor, 
the  gas  company  cut  off  the  supply  of  gas  to  his^Jf premises,  and  refused  to 
reconnect  it  until  the  arrears  of  gas  rent  due  from  him  were  paid,  whereupon 
the  official  receiver  paid  the  amount  under  protest.  The  debtor  having  been 
adjudged  bankrupt : — 

Held,  that  the  trustee  in  bankruptcy  was  not  entitled  to  recover  back  from 
the  gas  company  the  amount  so  paid  by  the  official  receiver,  for,  notwith- 
standing the  receiving  order,  the  debtor  continued  to  be  the  occupier  of  the 
premises,  and  there  was  consequently  no  obligation  on  the  part  of  the  company 
to  supply  gas  to  such  premises  without  payment  of^the  arrears  due  to  them. 

This  was  an  application  by  the  trustee  in  bankruptcy  asking 
that  the  South  Metropolitan  Gas  Company  might  repay  to  him 
the  sum  of  173Z.  10s.  6cZ.,  being  moneys  of  the  bankrupt  paid  to 
them  under  protest  in  order  to  obtain  a  reconnection  of  gas 
supply  to  the  business  premises  of  the  bankrupt  under  the  fol- 
lowing circumstances. 

On  February  22,  1892,  a  receiving  order  was  made  against 
James  Smith,  who  was  carrying  on  a  large  business  at  Brixton, 
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1892      and  the  official  receiver  took  possession  of  the  business  premises 
In  re      and  property.  At  this  time  James  Smith  owed  the  South  Metro- 
E^^PART     P^^^*^^       Company  173Z.  10s.  6d.  for  gas  supplied  to  his  busi- 
Mason.     ness  premises  down  to  the  previous  25th  of  December ;  and  on 
February  20,  1892,  he  sent  them  a  cheque  for  the  amount. 
The  cheque,  however,  was  not  presented  for  payment  until  Feb- 
ruary 24,  when  payment  was  refused  in  consequence  of  the 
receiving  order.    Thereupon  the  gas  company  cut  off  the  supply 
of  gas  to  the  premises,  and  refused  to  reconnect  it  unless  the 
whole  of  the  arrears  due  to  them  was  paid.    As  the  supply  of 
gas  was  absolutely  necessary  for  the  purposes  of  the  debtor's 
business,  the  official  receiver  paid  the  173Z.  10s.  6d.  under  protest^ 
and  the  debtor  having  been  adjudged  bankrupt,  the  trustee  in 
bankruptcy  moved  that  that  sum  might  be  refunded  to  the  estate 
by  the  gas  company. 


Tindal  Atkinson,  Q.G.,  and  Muir  Mackenzie,  for  the  motion. 
The  gas  company  obtained  a  preferential  payment  to  which  they 
were  not  entitled.  Under  s.  39  of  the  Gasworks  Clauses  Act, 
1871,  an  incoming  tenant  is  not  liable  for  arrears  of  gas  rent,  and 
by  s.  11  of  that  Act  the  gas  company  are  bound  to  supply  gas 
on  the  application  of  an  "owner  or  occupier."  (1)  The  question 
turns  on  the  meaning  of  the  word  "  occupier."  There  is  no 
definition  of  that  word  in  the  Gasworks  Clauses  Acts,  1847  and 
1871 ;  but  in  the  Metropolis  Gas  Act,  1860,  ss.  14  to  20,  which 


(1)  By  tlie  Gasworks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  15),  s.  16,  the 
undertakers  of  gasworks  are  em- 
powered to  cut  off  the  gas  from  the 
premises  of  any  person  for  non-pay- 
ment of  rent  due  for  gas  from  him. 

By  the  Gasworks  Clauses  Act,  1871, 
s.  11 :  "  The  undertakers  shall,  upon 
being  required  so  to  do  by  the  owner 
or  occupier  of  any  premises  situate 
within  twenty-five  yards  from  any 
main  of  the  undertakers,  or  such  other 
distance  as  may  be  prescribed,  give 
and  continue  to  give  a  supply  of  gas 
for  such  premises  under  such  pressure 
in  the  main  as  may  be  prescribed,  and 


they  shall  furnish  and  lay  any  pipe 
that  may  be  necessary  for  such  pur- 
pose. .  .  ." 

Sect.  39 :  "  In  case  any  consumer 
of  gas  supplied  by  the  undertakers 
leaves  the  premises  where  such  gas 
has  been  supplied  to  him  without  pay- 
ing the  gas  rent  or  meter  rent  due 
from  him,  the  undertakers  shall  not 
be  entitled  to  require  from  the  next 
tenant  of  such  premises  the  payment 
of  the  arrears  left  unpaid  by  the 
former  tenant,  unless  such  incoming 
tenant  has  undertaken  with  the  former 
tenant  to  pay  or  exonerate  him  from 
the  payment  of  such  arrears." 
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are  the  corresponding  sections  dealing  with  the  supply  of  gas, 
the  word  "  consumer  "  is  used  as  well  as  "  tenant  or  occupier  "  in 
such  a  way  as  to  shew  that  they  are  correlative  terms,  and  s.  39 
of  the  same  Act  is  almost  identical  with  s.  39  of  the  Gasworks 
Clauses  Act,  1871.  Then  s.  4  of  the  Metropolis  Gas  Act,  1860, 
defines  "consumer"  to  be  a  person  receiving  or  entitled  to 
receive  a  supply  of  gas.  It  is  submitted  that  the  word  "  occu- 
pier "  in  the  Gasworks  Clauses  Act,  1871,  is  an  elastic  expression 
and  may  be  reasonably  construed  to  include  a  "  consumer,"  and 
it  is  to  be  observed  that  the  latter  word  is  used  in  s.  39  of  the 
Act.  Here  the  official  receiver  was  entitled  to  receive  a  supply 
of  gas,  and  it  was  absolutely  necessary  for  the  preservation  of 
the  business. 

[They  also  referred  to  In  re  Thomas.  (1)] 

H.  Beed,  Q.G.,  and  Mellor,  for  the  gas  company.  A  receiving 
order  does  not  divest  a  debtor  of  his  property  :  Bhodes  v.  Daw- 
son. (2)  Therefore  the  debtor  here  remained  the  occupier  of  the 
premises.  The  official  receiver  was  merely  manager  until  the 
appointment  of  the  trustee.  There  could  not  be  two  occupiers 
of  the  premises  at  the  same  time,  and  the  receiving  order  did 
not  put  an  end  to  the  contracts  of  the  debtor  with  the  company. 
There  was  no  change  of  occupancy  unless  it  can  be  shewn  that 
the  official  receiver  was  an  incoming  tenant  within  the  meaning 
of  s.  39  of  the  Gasworks  Clauses  Act,  1871.  If  he  was,  then  he 
had  a  summary  remedy  under  the  Act,  and  could  have  compelled 
the  gas  company  to  supply  him  without  paying  anything.  The 
gas  company  were  justified  in  insisting  on  the  payment  of  the 
arrears  as  the  condition  on  which  they  would  reconnect  the  gas. 

Tindal  Atkinson,  Q.G.,  in  reply. 


1892 

In  re 
Smith. 

Ex  PARTE 

Mason. 


Vaughan  Williams,  J.  I  have  arrived  at  the  conclusion  that 
the  gas  company  are  right  in  their  contention.  No  doubt  if  the 
matter  were  to  come  before  the  legislature  again,  very  strong 
arguments  might  be  urged  for  requiring  some  provision  to  enable 
an  official  receiver  to  insist  upon  the  supply  of  the  gas  without 
paying  the  arrears  due  by  the  debtor  against  whom  the  receiving 
order  has  been  made ;  but  I  have  no  right  to  strain  the  Act  of 

(1)  4  Mor.  295.  (2)  16  Q.  B.  D.  548,  at  p.  553. 
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In  re 
Smith, 

Ex  PARTE 

Mason. 

Vaughan 
Williams,  J. 


Parliament  and  to  insert  into  it  by  construction  provisions  that 
are  not  there  in  fact. 

It  is  conceded  that  the  receiver  is  not  entitled  to  call  upon  the 
gas  company  to  supply  him^with  gas  unless  he  is  an  "  occupier  or 
owner  "  within  the  meaning  of  s.  11  of  the  Gasworks  Clauses 
Act,  1871.  It  is  also  conceded  that  there  cannot  be  two  owners 
or  occupiers  of  the  same  undivided  premises  at  the  same  time, 
and,  that  being  so,  it  is  plain  that  the  receiver  could  not  claim  a 
supply  of  gas  as  "  occupier  "  here  unless  he  was  in  a  position  to 
say  that  the  occupation  of  the  debtor  had  come  to  an  end.  It 
seems  to  me  quite  plain  that  the  occupation  of  the  debtor  had 
not  come  to  an  end.  The  case  of  Bhodes  v.  Dawson  (1)  shews 
that  his  estate  is  unaltered  by  the  making  of  the  receiving  order. 
The  same  premises  continue  to  be  vested  in  him  that  were  vested 
in  him  before  the  making  of  the  [receiving  order.  Then  it  was 
suggested,  that  although  the  premises  might  still  be  vested  in 
him  the  contract  had  been  put  an  end  to  by  the  making  of  the 
receiving  order.  I  do  not  agree  to  anything  of  the  sort.  I 
asked  for  authority  for  that  proposition,  but  no  authority  was 
given  to  me. 

Therefore  we  have  it  that  the  estate  remains  the  same,  and  the 
contract  remains  the  same,  and,  beyond  that,  it  seems  to  me  that 
the  occupation  of  the  debtor  remains  the  same.  I  do  not  know, 
I  am  sure,  whether  there  might  not  be  cases  in  which  the  debtor 
might  abscond  and  leave  the  premises  vacant  in  such  sense  that 
he  could  no  longer  be  described  as  the  occupier ;  but  it  is  not 
suggested  that  he  did  so  here.  In  my  opinion,  he  continued 
the  occupier  in  law  and  in  fact,  notwithstanding  the  making  of 
the  receiving  order  and  the  consequent  appointment  of  the 
ofScial  receiver  by  virtue  of  the  statute  to  act  until  it  should  be 
determined  what  course  should  be  taken  about  the  debtor's 
estate. 

The  motion  must  be  refused  with  costs. 


Solicitor  for  the  trustee :  J.  A.  Bartrum, 

Solicitors  for  the  gas  company :  Hichlin,  Washington,  &  Pas- 


more, 


(1)  16  Q.  B.  D.  553. 


H.  L.  P. 
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LIN  THE  COUKT  OF  APPEAL.] 


C.  A. 


In  re  MILLER.    Ex  parte  OFFICIAL  RECEIVER. 


1893 
Jan.  20. 


Bankruptcy — Preferential  Payment — Deht  due  to  Friendly  Society  hy  Banhrujpt 
Treasurer— Friendly  Societies  Act,  1875  (38  &  39  Vict,  c,  60),  s.  15  (7)— 
Bankruptcy  Act,  1883,  s.  40 — Preferential  Payments  in  Bankruptcy  Act, 
1888  (51  &  52  Vict.  c.  62),  s.  2  (1). 

Sect.  15  of  tlie  Friendly  Societies  Act,  1875,  provides  that  registered  friendly 
societies  "  shall  be  entitled  to  the  following  privileges  "  (inter  alia),  "  (7.)  Upon 
the  bankruptcy  of  any  officer  of  a  society  having  in  his  possession  by  virtue  of 
his  office  any  money  or  property  belonging  to  the  society  ...  his  trustee  in 
bankruptcy  shall  upon  demand  in  writing  .  .  .  pay  such  money  and  deliver 
over  such  property  to  the  trustees  of  the  society,  in  preference  to  any  other 
debts  or  claims  against  the  estate  of  such  officer  "  : — 

Held,  that  under  this  section  the  trustees  of  a  friendly  society  are,  upon  the 
bankruptcy  of  the  treasurer  of  the  society,  entitled  to  be  paid  out  of  his  estate 
the  balance  due  from  him  to  the  society  in  respect  of  moneys  which  he  has 
received  for  them,  even  though  he  has  not  in  his  possession  those  moneys  in 
specie,  and  they  cannot  be  traced. 

The  decision  of  Bacon,  C.  J.,  in  Ex  parte  Edmonds  (30  W.  R.  432),  approved. 

Appeal  by  the  official  receiver,  as  trustee  in  the  bankruptcy 
of  John  MiHer,  against  an  order  of  a  Divisional  Court  (Vaughan 
Williams  and  Wright,  JJ.),  discharging  a  previous  order  of  the 
county  court  at  Maidstone,  and  directing  the  trustee  to  pay  out 
of  the  bankrupt's  assets  a  sum  of  lOOZ.  6s.  Id.,  which  at  the 
commencement  of  the  bankruptcy  was  due  by  him  to  the  trus- 
tees of  a  registered  friendly  society,  of  which  the  bankrupt  had 
been  the  treasurer. 

The  bankrupt,  as  treasurer  of  the  society,  received  the  subscrip- 
tions payable  by  the  members  of  the  society.  On  January  22, 
1892,  the  bankrupt  absconded ;  and  on  February  4  a  receiving 
order  was  made  against  him  on  the  petition  of  a  creditor,  and  he 
was  afterwards  adjudged  a  bankrupt.    The  bankrupt's  property 


consisted  of — balance  at  his  bankers,  13Z.  17s.  Id. ;  proceeds  of 
sale  of  property  by  trustee,  122Z.  15s.  Qd. ;  and  valuation  of  a 
public-house  to  a  new  tenant,  251Z.  19s.— making  a  total  of 
388/.  lis.  Id.  realized  by  the  official  receiver  as  trustee  in  the 
bankruptcy.  The  money  received  by  the  bankrupt  for  the 
friendly  society  did  not  at  the  commencement  of  the  bankruptcy 
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In  EE 
Miller. 

Ex  PAETE 

Official 
Receiver. 


exist  in  specie,  nor  could  it  in  any  way  be  traced  into  any  of 
his  assets. 

The  county  court  judge  held  that  s.  15,  sub-s.  7,  of  the  Friendly 
Societies  Act,  1875,  did  not  entitle  the  trustees  of  the  society  to 
be  paid  the  100?.  6s.  Id,  in  priority  to  the  other  creditors  of  the 
bankrupt,  and  that  the  trustees  must  prove  in  the  bankruptcy 
pari  passu  with  the  other  creditors. 

The  Divisional  Court,  without  expressing  any  opinion  of  their 
own  upon  the  construction  of  s.  15,  sub-s.  7,  were  of  opinion  that 
they  were  bound  by  the  decision  of  Bacon,  Y.C.,  as  Chief  Judge 
in  Bankruptcy,  in  Ex  parte  Edmonds  (1),  to  hold  that  under  that 
sub-section  the  trustees  were  entitled  to  payment  in  priority. 
The  Court  accordingly  discharged  the  order  of  the  county  court, 
and  ordered  the  official  receiver  to  pay  the  lOOZ.  6s.  Id.  to  the 
trustees  of  the  friendly  society. 

The  official  receiver  appealed. 


Sir  G,  Bussell,  A.G.,  and  Muir  Mackenzie,  for  the  appellant. 
The  priority  given  by  s.  15,  sub-s.  7  (2)  of  the  Friendly  Societies 


(1)  30  W.  R.  432. 

(2)  The  Bankruptcy  Act  of  1849 
provided  by.  s.  167  :  "  If  any  person 
already  appointed  or  employed,  or 
who  may  be  hereafter  appointed  to  or 
employed,  in  any  office  in  any  society 
established  under  any  of  the  Acts  re- 
lating to  friendly  societies,  and  being 
intrusted  with  the  keeping  of  the 
accounts,  or  having  in  his  hands  or 
possession,  by  virtue  of  his  office  or 
employment,  any  moneys  or  effects 
belonging  to  such  society,  or  any 
deeds  or  securities  relating  to  the 
same,  shall  have  been  or  shall  become 
bankrupt,  the  Court  shall,  upon  ap- 
plication made  by  the  order  of  any 
such  society,  &c.,  order  payment  and 
delivery  over  to  be  made  to  such 

society,  of  all  moneys  and 

other  things  belonging  to  such  society, 
and  shall  also  order  payment  out  of 
the  estate  and  effects  of  the  bankrupt 
of  all  sums  of  money  remaining  due 


which  the  bankrupt  received  by  virtue 
of  his  said  office  or  employment,  be- 
fore any  other  of  his  debts  are  paid  or 
satisfied." 

By  the  Friendly  Societies  Act,  1855, 
s.  23 :  "If  any  person  already  ap- 
pointed or  employed,  or  hereafter  to 
be  appointed  or  employed,  to  or  in 
any  office  in  any  friendly  society 
established  under  this  Act,  or  under 
any  of  the  Acts  hereby  repealed,  .... 
and  having  in  his  hands  or  possession, 
by  virtue  of  his  office,  any  moneys  or 
property  whatsoever  of  such  society, 
or  any  deeds  or  securities  belonging  to 
such  society,  shall  die,  or  become 
bankrupt  or  insolvent  ....  the 
heirs,  executors,  administrators,  or  as- 
signees of  every  such  officer,  and 
every  other  person  having  or  claiming 
right  to  the  property  of  such  officer 
....  shall  upon  demand  in  writing 
made  by  the  treasurer  of  such  society, 
&c  deliver  and  pay  over  all 
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Act,  1875,  over  the  other  creditors  of  a  bankrupt  officer  of  the 
society,  applies  only  when  the  bankrupt  has  moneys  of  the 
society  in  his  possession  in  specie,  or  when  money  of  the  society 
which  he  has  received  can  be  traced.  Sect.  167  of  the  Bank- 
ruptcy Act  of  1849  contained,  in  addition  to  a  provision  that 
any  moneys  or  effects  belonging  to  a  friendly  society,  which 
should  be  in  the  possession  of  a  bankrupt  officer  of  the  society, 
should  be  paid  and  delivered  over  to  the  society,  an  express 
provision  that  "all  sums  of  money  remaining  due  which  the 
bankrupt  received  by  virtue  of  his  office  "  should  be  paid  out  of 
his  estate  in  priority  to  his  other  debts.  Sect.  23  of  the  Friendly 
Societies  Act  of  1855  (18  &  19  Yict.  c.  63)  contained  a  similar 
express  provision.    Sects.  32,  33,  and  34  of  the  Bankruptcy  Act, 
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such  moneys,  property,  deeds,  and 
securities  belonging  to  such  society, 
to  such  person  as  such  treasurer  or 
trustees  shall  appoint,  and  shall  pay 
out  of  the  estate,  assets,  or  effects, 
heritable  or  moveable,  of  such  officer, 
all  sums  of  money  due,  which  such 
officer  shall  have  received,  before  any 
other  of  his  debts  are  paid,  and  before 
any  other  claims  upon  him  shall  be 
satisfied  " 

Sects.  32,  33,  and  34  of  the  Bank- 
ruptcy Act,  1869,  which  dealt  with 
preferential  debts  and  claims  in  bank- 
ruptcy, contained  no  provision  relating 
to  friendly  societies. 

By  the  Friendly  Societies  Act,  1875, 
s.  15  :  "  Kegistered  societies  shall  be 
entitled  to  the  following  privileges" 
(inter  alia)  : — 

"(7.)  Upon  the  death,  or  bank- 
ruptcy, or  insolvency  of  any  officer  of 
a  society  having  in  his  possession  by 
virtue  of  his  office  any  money  or  pro- 
perty belonging  to  the  society,  .... 
his  heirs,  executors,  or  administrators, 
or  trustee  in  bankruptcy  or  insol- 
vency, ....  shall  upon  demand  in 
writing  of  the  trustees  of  the  society, 
or  any  two  of  them,  or  any  person 
authorized  by  the  society,  or  by  the 


committee  of  management  of  the  same, 
to  make  such  demand,  pay  such 
money,  and  deliver  over  such  pro- 
perty to  the  trustees  of  the  society, 
in  preference  to  any  other  debts  or 
claims  against  the  estate  of  such 
officer." 

By  the  Bankruptcy  Act,  1883,  s.  40  : 
"  (1.)  In  the  distribution  of  the  pro- 
perty of  a  bankrupt  there  shall  be 
paid  in  priority  to  all  other  debts," 
certain  specified  debts. 

"(4.)  Subject  to  the  provisions  of 
this  Act,  all  debts  proved  in  the  bank- 
ruptcy shall  be  paid  pari  passu." 

"  (6.)  Nothing  in  this  section  shall 
....  prejudice  the  provisions  of  the 
Friendly  Societies  Act,  1875." 

By  the  Preferential  Payments  in 
Bankruptcy  Act,  1888,  s.  1 :  "  (1)  In 
the  distribution  of  the  property  of  a 
bankrupt  ....  there  shall  be  paid 
in  priority  to  all  other  debts  "  certain 
specified  debts. 

"  (5.)  This  section,  so  far  as  it  re- 
lates to  the  property  of  a  bankrupt, 
shall  have  efi'ect  as  part  of  s.  40  of  the 
Bankruptcy  Act,  1853." 

By  s.  2  (1) :  "  Nothing  in  this  Act 
shall  ....  prejudice  the  provisions 
of  the  Friendly  Societies  Act,  1875." 
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1869,  which  dealt  with  preferential  debts  and  claims  in  bank- 
ruptcy, contained  no  provisions  as  to  friendly  societies.  The  Act 
of  1849  was  repealed  by  the  Act  of  1869 ;  but  meanwhile  the  Act 
of  1855  had  been  passed,  and  s.  23  of  that  Act  secured  to  friendly 
societies  the  priority  which  they  had  had  under  s.  167  of  the 
Bankruptcy  Act,  1849.  Then  came  the  Friendly  Societies  Act 
of  1875,  by  which  the  Act  of  1855  was  repealed,  and  there  is  a 
marked  change  in  the  language  of  s.  15,  sub-s.  7.  Priority  is 
still  given  to  a  friendly  society  as  regards  money  and  goods  in 
the  possession  of  the  bankrupt  officer ;  but  nothing  is  said  about 
the  payment  in  priority  of  debts  due  from  him  to  the  society. 
The  omission  of  the  former  provision  as  to  the  payment  of  debts 
shews  an  intention  on  the  part  of  the  legislature  to  limit  the 
priority  of  friendly  societies  to  the  case  of  money  or  effects  in 
the  possession  of  the  officer  in  specie,  or  which  can  be  traced. 
It  was  necessary  that  there  should  be  a  statutory  provision  to 
meet  such  cases,  for  until  the  decision  of  the  Court  of  Appeal  (in 
1880)  in  In  re  Halletfs  Estate  (1),  the  general  law  on  the  ques- 
tions of  following  trust  money  and  appropriation  of  payments 
was  not  settled.  In  that  case  a  previous  decision  of  Fry,  J. — 
Ex  parte  Dale  (2) — was  disapproved.  But,  even  if  the  literal  con- 
struction of  a  statutory  enactment  would  shew  that  such  enactment 
was  unnecessary,  it  does  not  follow  that  another  and  an  unnatural 
construction  ought  to  be  given  to  it  in  order  that  it  may  have 
some  operation.  The  decision  of  Bacon,  C.J.,  in  Ex  parte  Ed- 
monds (3),  by  which  the  Divisional  Court  considered  that  they 
were  bound,  is  not  binding  on  this  Court.  It  in  effect  construed 
s.  15,  sub-s.  7,  in  exactly  the  same  way  as  if  it  had  contained  the 
words  which  were  in  s.  23  of  the  Act  of  1855,  but  have  now  been 
omitted.  Sect.  40  of  the  Bankruptcy  Act,  1883,  and  ss.  1  and  2 
of  the  Preferential  Payments  in  Bankruptcy  Act,  1888,  do  not 
affect  the  question ;  they  are  expressed  to  be  without  prejudice 
to  the  provisions  of  the  Act  of  1875. 

Herbert  Bead,  Q.G.,  and  Frank  Mellor,  for  the  friendly  society. 
In  Crowther  v.  Elgood  (4),  Cotton,  L.J.,  at  p.  695,  expressed  an 
opinion  that  in  s.  4,  sub-s.  3,  of  the  Debtors  Act,  1869,  the  words 


(1)  13  Ch.  D.  696. 

(2)  11  Ch.  D.  772. 


(3)  30  W.  K.  432. 

(4)  34  Ch.  D.  691. 
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ordered  to  pay  by  a  Court  of  Equity  any  sum  in  his  possession 
or  under  his  control,"  "  cannot  mean  any  sum  which  at  the 
time  of  making  the  order  was  in  his  possession  or  under  his 
control,  but  any  sum  which  had  at  one  time  been  in  his  posses- 
sion or  under  his  control." 

The  privilege  of  priority  of  payment,  as  against  the  other 
creditors  of  a  bankrupt  officer,  was  first  given  to  friendly 
societies  in  1793  by  the  Act  33  Geo.  3,  c.  54,  s.  10,  and  it  was 
continued  by  10  G-eo.  4,  c.  56,  s.  20,  and  4  &  5  Wm.  4,  c.  40, 
s.  12,  and  again  by  s.  167  of  the  Bankruptcy  Act  of  1849,  and 
by  3.  23  of  the  Friendly  Societies  Act  of  1855.  It  cannot  be 
supposed  that  the  legislature  intended  in  1875  to  take  away 
this  privilege  which  had  existed  for  so  long.  And,  by  expressly 
declaring  that  the  provisions  of  the  Acts  of  1883  and  1888  were 
not  to  prejudice  the  provisions  of  the  Act  of  1875,  the  legis- 
lature have  adopted  the  judicial  interpretation  of  s.  15,  sub-s.  7, 
of  that  Act :  The  Anna.  (1)  The  decision  of  Bacon,  C.J.,  in 
Ex  parte  Edmonds  (2),  has  thus  received  a  statutory  recognition, 
and  at  any  rate  it  has  been  acted  upon  by  friendly  societies  for 
more  than  ten  years  as  regards  the  security  to  be  given  by 
their  treasurers,  and  this  Court  will  not  now  overrule  it.  The 
construction  adopted  by  Bacon,  C.J.,  was  right.  On  the  other 
construction,  no  "  privilege  "  would  be  conferred  on  friendly 
societies.  Trust  money  or  effects  which  are  in  specie,  or  the 
proceeds  of  which  can  be  traced,  do  not  vest  in  the  trustee  in 
bankruptcy  of  the  trustee. 

Miiir  Mackenzie,  in  reply.  It  cannot  be  supposed  that  friendly 
societies  have  entered  into  contracts  in  contemplation  of  the 
bankruptcy  of  their  treasurers.  The  Court  has  to  construe  the 
words  of  s.  15,  sub-s.  7.  The  legislature  have  repealed  one 
section,  and  have  enacted  in  place  of  it  another  which  is 
expressed  very  differently. 
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Lord  Esher,  M.R.  In  my  opinion,  this  appeal  must  be 
dismissed. 

The  bankrupt  was  the  treasurer  of  a  friendly  society.  At 
the  time  of  his  bankruptcy  he  had  at  his  bankers  a  balance  of 
(1)  1  P.  D.  253.  (2)  30  W.  R.  432. 
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C.  A.  about  13Z.  There  were  some  book  debts  owing  to  him,  and  the 
1893       money  receivable  in  respect  of  those  book  debts  was  certainly 


In  EE      iiot  in  his  possession;  but  the  book  debts  would  have  to  be 
Miller,     collected  in  money.    He  had  also  some  other  property  which. 
Official    if  it  were  realized  in  the  bankruptcy,  would  produce  money. 
Receiver,         those  things  together  would  put  money  into  the  hands  of 
LordEsher,M.E.  ^j^g  trustee,  as  having -been  the  money  of  the  debtor  at  the  time 
of  his  bankruptcy,  which  it  would  be  the  duty  of  the  trustee  to 
distribute  amongst  the  creditors.    The  bankrupt,  who  had  been, 
as  I  have  said,  the  treasurer  of  a  friendly  society,  had  received 
subscriptions  in  money  for  the  society,  but  had  not  paid  them 
over  to  the  trustees  of  the  society,  the  balance  due  from  him  as 
treasurer  being  over  lOOZ.    The  trustees  of  the  society  claim  to 
be  entitled  to  be  paid  out  of  the  money  of  the  bankrupt  which 
is  in  the  hands  of  the  trustee  the  lOOZ.,  in  priority  to  the  other 
creditors. 

The  question  whether  they  are  so  entitled  depends  upon  the 
construction  of  s.  15,  sub-s.  7,  of  the  Friendly  Societies  Act, 
1875.  The  trustees  of  the  society  say  that  that  sub-section 
gives  them  the  priority  which  I  have  mentioned.  On  the  other 
hand,  it  is  contended  that,  on  the  true  construction  of  s.  15, 
sub-s.  7,  the  trustees  of  the  society  have  no  such  priority, 
because  they  cannot  shew  that  the  bankrupt  had  "  in  his  posses- 
sion "  at  the  time  of  his  bankruptcy  the  money  which  had  been 
paid  to  him  as  treasurer.  It  is  said  that  the  money  was  not  "  in 
his  possession "  according  to  the  true  construction  of  sub-s.  7. 
Now,  if  sub-s.  7  is  to  be  so  construed,  it  must  be  admitted  that 
the  whole  course  of  legislation  with  regard  to  the  priority  given 
to  friendly  societies,  in  case  of  the  bankruptcy  of  any  of  their 
officers,  was  altered  in  1875,  after  that  privilege  in  favour  of 
those  societies  had  existed  ^by  statute  ever  since  the  year  1793. 
We  must  consider,  as  it  seems  to  me,  whether  the  words  of 
sub-s.  7  oblige  us  to  say  that  there  has  been  such  a  startling 
alteration  in  the  view  of  the  legislature.  If  the  words  of 
sub-s.  7  do  not  compel  us  to  say  that  there  was,  I  think  the 
inclination  of  the  Court  would  rightly  be  so  to  construe  the  sub- 
section as  not  to  alter  that  long  course  of  legislation.  Unless  it 
is  perfectly  clear  that  the  legislature  intended  to  make  this 
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alteration,  the  sub-section  ought  to  be  construed  as  meaning,  C.  A. 
that,  with  regard  to  that  which  the  legislature  have  for  so  long  1893 


a  time  thought  to  be  right,  they  have  not  suddenly  come  to  the  re 
conclusion  that  it  was  wrong.  Miller. 

And,  when  one  considers  the  nature  of  the  case  one  would,  I  Offiolil 
may  say,  almost  assume  that  the  legislature  (unless  they  have  in- 
advertently  done  otherwise)  must  have  maintained  the  privilege.  ^ordEeher.M.R 
Just  observe  what  a  friendly  society  is.  Its  business  consists 
in  the  collecting  and  keeping  the  money  of  poor  people,  which 
is  paid  by  them  in  small  sums  to  the  society  in  order  that  it 
may  be  kept  for  them  as  a  mode  of  saving  their  earnings.  If 
their  money,  which  is  in  the  hands  of  an  officer  of  the  society,  is 
to  be  treated  as  his  money,  which  is  to  give  him  credit  with  his 
tradesmen  or  other  creditors,  these  poor  people  will  have  no  real 
and  effective  means  of  controlling  such  an  officer,  and  will  be 
exposed  to  the  greatest  risk  of  ruin.  This  consideration  must 
strike  one's  mind  very  forcibly  at  the  present  moment,  when 
friendly  societies  and  other  similar  societies  have  been  crashing 
almost  every  day  through  the  misconduct  of  their  officers — con- 
duct which  is  entirely  beyond  the  control  of  the  poor  people  who 
have  invested  their  money  in  the  society.  I  should  be  very  much 
disinclined  to  take  away  that  long  line  of  protection,  unless  I 
were  obliged  to  do  so.  I  am  not  speaking  of  any  personal  dis- 
inclination ;  but  I  believe  that  is  the  right  judicial  view  to  take 
of  an  Act  of  Parliament. 

Now,  let  us  see  whether  sub-s.  7  does  clearly  take  away  that 
protection.  There  are  other  parts  of  the  Act  besides  that  sub- 
section which  make  it  pretty  clear  to  my  mind  that  it  was  not 
intended  to  do  so.  But,  if  that  sub-section  had  stood  alone, 
and  it  had  been  enacted  for  the  first  time,  I  should  say  that  it 
gives — not  merely  that  it  does  not  take  away,  but  that  it  gives 
— the  protection  which  is  now  asserted  upon  the  bankruptcy 
of  any  officer  of  a  friendly  society  "having  in  his  possession 
by  virtue  of  his  office  any  money  or  property  belonging  to  the 
society."  Now,  the  phrase,  "  belonging  to  the  society,"  is  not 
a  technical  term  of  legal  art.  The  words,  "  belonging  to  the 
society,"  seem  to  me  as  large  as  could  well  be  used.  They  point 
to  any  money  or  property  which,  in  ordinary  language,  would  be 
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C.  A.  said  to  "  belong  to  "  the  society.    It  does  not  say  which  is  "  the 

1893  property  "  of  the  society,  but  any  property  "  belonging  to  "  the 

jjj,  society.    Then  the  sub-section  goes  on  to  provide  that  "  upon 

Miller,  demand  in  writing  of  the  trustees  of  the  society,"  and  so  on,  the 

1^-^  PARTE  • 

Official  trustee  in  the  bankruptcy  "shall  pay  such  money  and  deliver 
Eeceivek.  ^^q^  g^g^  property  to  the  trustees  of  the  society."  The  trustee 
LordEBher,M.R.  jg  "pay  such  mouoy  ";  but  he  is  to  "deliver  over  such  pro- 
perty." "  Money  "  and  "  property  "  are  clearly  distinguished  ; 
and  I  confess  that,  to  my  mind,  the  word  "  property  "  here  does 
not  include  "  money."  The  words  are,  to  "  pay  "  money  and  to 
"  deliver  "  property.  If  it  had  been  necessary  to  identify  the 
actual  money  which  had  been  received,  I  cannot  think  that  the 
phraseology  used  would  have  been  to  "  pay  "  the  money.  Other 
words,  such  as  "  to  pay  over  the  money,"  would,  I  think,  have 
been  used.  But  the  words  used  are,  "  pay  such  money."  That 
is  the  phraseology  ordinarily  used  when  speaking  of  the  pay- 
ment of  a  debt.  To  "  pay  "  money  is  to  pay  it  in  respect  of  a 
right  which  some  person  has  to  receive  it — not  to  pay  over  any 
particular  money  or  hand  over  any  particular  coins. 

If  it  had  been  intended  that  the  moneys  should  be  identified 
as  the  actual  moneys  deposited  with  the  officer,  the  words  used 
ought  to  have  been,  "  deliver  such  money  and  such  property." 
But  the  words  are,  "  pay  such  money  and  deliver  over  such  pro- 
perty "  to  the  trustees  of  the  society.  Then  come  the  words,  "  in 
preference  to  any  other  debts  or  claims  against  the  estate  of  such 
officer."  That  is  an  English  idiom.  Whenever  it  is  said  that 
you  are  to  do  a  certain  thing,  and  then  it  is  added,  "  in  pre- 
ference to,"  or  "in  the  same  manner  as,"  some  other  thing, 
according  to  the  ordinary  English  idiom,  the  thing  of  which  you 
are  speaking  is  of  the  same  kind  as  the  other  thing  to  which  you 
refer.  The  word  "  other  "  couples  the  two  things  together,  and 
shews  that  they  are  of  the  same  kind.  Therefore,  the  payment 
of  the  money  is  a  payment  of  the  same  kind  as  the  payment  of 
any  other  debt.  The  payment  of  the  money  is  to  be  "  in  pre- 
ference to  any  other  debts  " — that  is,  in  preference  to  the  pay- 
ment of  any  other  debts.  This  money  is  to  be  paid  in  preference 
to  paying  money  in  respect  of  any  other  debt.  That  makes  the 
payment  of  this  money  a  payment  of  the  same  kind  as  the  pay- 
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ment  of  money  in  respect  of  any  other  debt.  The  property  is  C.  A. 
dealt  with  in  just  the  same  way :  it  is  to  be  delivered  over  in  1893 


MiLLEE. 
Ex  PARTE 

Official 
Eeceivee. 

Lord  Esher,  M.R. 


preference  to  any  other  "  claim."  If  there  is  property  which  is  not  in  ee 
money — something  which  is  in  actual  existence — then  the  society 
may  claim  that  property,  and  it  is  to  be  delivered  over  to  them  "official 
in  preference  to  the  claim  of  any  one  else  for  the  delivery  of  that 
property.  So,  in  my  view,  sub-s.  7  itself  shews  that  the  money 
which  the  trustee  in  the  bankruptcy  is  to  pay  by  way  of  pre- 
ference to  the  trustees  of  a  friendly  society  is  treated,  not  as  the 
actual  pieces  of  money — the  gold,  silver,  or  copper — which  the 
bankrupt  had  received,  but  as  "  money  "  in  the  ordinary  sense  of 
the  word.  When  you  are  dealing  with  a  bankrupt's  estate,  it 
seems  to  me  that,  inasmuch  as  the  trustee  in  the  bankruptcy  has 
to  pay  the  creditors,  all  that  property  of  the  bankrupt  which  will 
be  money  in  the  hands  of  the  trustee  is  "  money  "  within  s.  15, 
sub-s.  7.  Sect.  15,  sub-s.  7,  applies  not  only  to  that  which  is 
money  in  the  actual  possession  of  the  bankrupt  at  the  time, 
but  also  to  everything  which  will  be  money  in  the  hands  of  the 
trustee  with  which  he  has  to  deal  as  being  the  money  of  the 
bankrupt.  Sub-s.  15,  sub-s.  7,  therefore,  includes  such  things  as 
book  debts  and  other  things  which,  in  the  ordinary  course  of  the 
bankruptcy  proceedings,  the  trustee  must  reduce  into  money 
before  he  can  deal  with  them. 

But,  if  we  look,  not  only  at  sub-s.  7,  but  also  at  the  intro- 
ductory words  of  s.  15,  registered  societies  shall  be  entitled  to 
the  following  privileges,"  it  is  plain  that  sub-s.  7  was  intended 
to  create  a  privilege.  But,  as  has  been  pointed  out  during  the 
argument,  if  sub-s.  7  is  construed  as  meaning  that  the  trustee  in 
the  bankruptcy  is  to  hand  over  to  the  trustees  of  the  benefit 
society  only  the  actual  specific  money  which  the  bankrupt  officer 
held  as  trustee  for  the  society,  without  the  aid  of  that  sub-section — 
under  the  ordinary  law  applicable  to  trust  property — the  specific 
money  could  not  be  touched  by  the  other  creditors  of  the  bank- 
rupt, but  must  be  given  up  to  the  trustees  of  the  society.  If 
that  were  so,  sub-s.  7  would  confer  no  privilege  at  all ;  it  would 
be  a  mere  statement  of  the  ordinary  law.  There  would  be  no 
privilege;  there  would  be  nothing  but  a  statement  of  an  already 
existing  legal  right.    The  legislature  must  have  intended  to  go 
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C.  A.  beyond  the  ordinary  law ;  and  the  only  way  in  which  sub-s.  7  can 
1893      operate  to  confer  a  privilege  beyond  the  ordinary  law  is  by  con- 


In  EE      struing  it  as  applying,  not  only  to  specific  money  in  the  hands 
Miller.     q£       officer,  but  also  to  a  debt  due  from  him  to  the  society  in 
Official    respect  of  money  which  he  has  received  for  it. 
Eeceiyee.      XJpon  the  construction,  therefore,  of  sub-s.  7  alone,  I  should 
LordEsher.M.K,         como  to  the  couclusion  that  the  trustees  of  this  society  are 
entitled  to  priority  of  payment.    But,  having  regard  also  to  the 
introductory  words  of  s.  15,  it  seems  to  me  reasonably  clear— as 
clear  as  legislation  generally  is — that  it  must  have  the  larger 
construction.    That  larger  meaning  was  put  upon  it  in  the  year 
1882  by  Bacon,  C.J.,  in  Ex  parte  Edmonds  (1) ;  and  from  that 
time  trustees  in  bankruptcy  and  trustees  of  friendly  societies 
must  have  had  to  act  upon  sub-s.  7  over  and  over  again,  and  the 
decision  in  that  case  has  never  been  challenged.    If,  therefore, 
sub-s.  7  is  reasonably  capable  of  the  interpretation  then  put  upon 
it  by  Bacon,  C.J.,  his  decision  ought  not  now  to  be  overruledj> 
unless  we  are  perfectly  clear  that  it  was  wrong. 

Moreover,  since  that  decision,  two  new  statutes  dealing  with 
priorities  in  bankruptcy  have  been  passed,  and  in  neither  of  them 
has  any  step  been  taken  to  interfere  with  that  decision.  I  do 
not  say  that  that  of  itself  is  absolutely  fatal  to  the  more  strict 
construction ;  but  it  is  a]  thing  to  be  observed,  that  the  legisla- 
ture, having,  as  it  must  be  assumed,  that  decision  before  them 
when  they  were  framing  the  Acts  of  1883  and  1888,  did  not 
interfere  with  the  interpretation  which  had  been  given  to  s.  15, 
sub-s.  7.  It  may  be  that  we  ought  now  to  differ  from  that  deci- 
sion, if  we  were  perfectly  clear  that  it  was  wrong  ;  but  I  am  not 
clear  that  it  was  wrong.  And  it  is  a  circumstance  to  be  very 
much  considered,  that  a  decision  of  a  superior  Court  as  to  the 
construction  of  an  Act  of  Parliament  has  remained  untouched  by 
the  legislature  for  a  considerable  period  of  time  ;  although  they 
have  in  that  interval  legislated  with  regard  to  the  matter  in 
question,  and  it  has  been  taken  into  their  consideration.  I  think, 
therefore,  we  ought  to  say  that  s.  15,  sub-s.  7,  has  the  larger 
construction  which  was  given  to  it  by  Bacon,  C.  J.,  in  the  year 
1882.  Even  if  I  had  greater  doubt  than  I  have  as  to  the  cor- 

(1)  30  W.  E.  432. 
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rectness  of  his  judgment,  I  should,  for  the  reasons  which  I  have 
given,  feel  very  strongly  that  his  decision  ought  to  be  treated  as 
accurate.  In  my  opinion,  this  appeal  must  fail,  and  the  decision 
of  the  Divisional  Court  must  be  affirmed. 

LiNDLEY,  L.J.  This  sub-section  is  not  so  plain  that  there  can 
be  no  possible  doubt  about  its  meaning ;  but  in  my  view  it  can 
be  made  plain  almost  to  demonstration  that  the  construction 
adopted  by  the  Divisional  Court  was  right.  We  must  bear  in 
mind  one  or  two  very  elementary  propositions  of  law.  In  the 
event  of  a  bankruptcy,  property  which  is  vested  in  the  bankrupt 
upon  trust,  or  which  is  in  his  possession  for  the  purpose  of  being 
applied  to  some  specific  purpose,  does  not  pass  to  the  trustee  in 
the  bankruptcy.  In  the  event  of  the  death  of  a  trustee,  the 
trust  property  passes,  it  is  true,  to  his  executor,  but  it  does  not 
form  part  of  the  assets  of  the  deceased.  The  executor  must  deal 
with  such  property  as  the  property  of  the  cestui  que  trust.  In 
the  case  of  an  execution  under  a  fi.  fa.,  the  sheriff  cannot  touch 
property  which  belongs  to  the  debtor  as  a  trustee,  for  it  is  not 
his  property.  Bearing  this  in  mind,  and  bearing  in  mind  also 
that  the  treasurer  of  a  friendly  society  is  a  trustee,  what  can 
sub-s.  7  mean  ?  If  you  read  it  in  the  strict,  literal  sense,  as 
we  have  been  invited  to  do,  the  sub-section  misses  the  mark 
altogether ;  it  effects  nothing  at  all.  The  words  are,  "  having  in 
his  possession,  by  virtue  of  his  office,  any  money  or  property 
belonging  to  the  society."  Taking  the  words  literally  in  their 
strict  and  narrow  sense,  the  sub-section  is  not  wanted.  The 
trustee  in  a  bankruptcy  could  not  touch  the  money  ;  the  executor 
could  not  treat  it  as  part  of  his  testator's  assets ;  the  sheriff,  under 
a  fi.  fa.,  would  have  nothing  to  do  with  it.  What,  then,  was  the 
object  of  the  section  ?  The  object  of  s.  15  must  be,  as  the  earlier 
part  of  it  says,  to  give  to  friendly  societies  some  kind  of  "  privi- 
lege " — to  give  them  something  which  they  would  not  have  had 
witliout  the  section  ;  and,  unless  you  read  the  section  in  that  sense, 
you  render  it  of  no  use  at  all.  That  is,  to  my  mind,  the  key  to 
the  whole  of  this  controversy.  The  Attorney  General  endeavoured 
to  meet  that  by  saying,  that  the  law  to  which  I  have  alluded  was 
not  so  clearly  settled  in  1875  as  it  is  now,  and  he  referred  to 
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In  re  Hallett's  Estate  (1)  in  support  of  his  contention.  But  the 
law  to  which  I  have  referred  was  old  and  well  settled  long  before 
1875.  What  was  doubtful,  and  what  was  settled  in  In  re  Halletfs 
Estate  (1),  was  this — how  the  rule  in  Clayton^ s  Case  (2)  was  to  be 
applied  to  a  banker's  account,  when  a  trustee  had  mixed  trust 
money  with  his  own  money  at  his  bankers.  That  is  a  more  diffi- 
cult problem ;  but  it  has -nothing  to  do  with  the  section  we  are  now 
considering,  and  the  decision  in  In  re  Halletfs  Estate  (1)  throws 
no  light  upon  its  construction.  It  seems  to  me  that  we  are  in  this 
dilemma.  We  must  either  construe  sub-s.  7  as  the  Divisional  Court 
have  construed  it,  or  we  must  accede  to  the  Attorney  General's 
contention,  and  read  the  words  literally  in  their  narrowest  sense, 
and  so  nullify  the  sub-section  altogether.  Of  these  alternatives, 
there  cannot  be  a  doubt  which  we  ought  to  adopt.  But,  if  we 
look  at  the  Act  of  1888  which  amends  s.  40  of  the  Bankruptcy 
Act,  1883,  all  doubt,  as  it  seems  to  me,  is  removed.  The  Act  of 
1888,  by  which  sub-ss.  1  and  2  of  s.  40  of  the  Act  of  1883  were 
repealed,  contains  precisely  the  same  words  as  s.  40  itself.  Neither 
s.  4  of  the  Act  of  1883,  nor  s.  1  of  the  Act  of  1888,  deals  with 
the  property  vested  in  the  trustee.  Sect.  40  deals  with  the  pro- 
perty which  is  divisible  among  the  creditors,  the  proof  of  debts, 
and  the  priority  of  debts,  and  it  says,  first,  that  subject  to  the 
provisions  of  this  Act,  all  debts  proved  in  the  bankruptcy  shall 
be  paid  pari  passu."  This  would  apply  to  a  friendly  society ;  but 
there  is  this  proviso :  Nothing  in  this  section  shall  prejudice 
the  provisions  of  the  Friendly  Societies  Act,  1875."  How  could 
a  section  relating  to  the  proof  and  the  priority  of  debts  prejudice 
the  provisions  of  the  Friendly  Societies  Act,  if  that  Act  is 
construed  as  the  Attorney  General  invited  us  to  construe  it? 
There  is  a  similar  proviso  in  s.  2  of  the  Act  of  1888,  and  in  either 
case  the  proviso  only  becomes  intelligible  upon  the  assumption 
that  s.  15,  sub-s.  7,  of  the  Friendly  Societies  Act  refers,  not  to 
the  property  which  vests  in  the  trustee  in  a  bankruptcy,  but  to 
the  proof  of  debt  when  the  property  of  the  bankrupt  officer  had 
vested  in  the  trustee  in  his  bankruptcy. 

It  appears  to  me,  therefore,  that,  without  referring  to  Ex  parte 
Edmonds  (3),  and  without  going  into  the  anterior  history  of 
(1)  13  Ch.  D.  696.  (2)  1  Mer.  572.  (3)  30  W.  R.  432. 
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friendly  societies,  the  construction  put  by  the  Divisional  Court 
upon  sub-s.  7  is  right.  It  follows,  of  course,  that  I  think  the 
decision  of  Bacon,  C.  J.,  in  Ex  loarte  Edmonds  (1)  was  right.  But, 
if  we  look  at  the  history  of  this  legislation  about  friendly 
societies,  the  conclusion  at  which  I  have  arrived  is  very  strongly 
confirmed.  It  is  idle  to  suppose  that,  when  the  legislature  were 
re-casting  the  law  relating  to  friendly  societies  in  1875,  they 
intended  to  deprive  them  of  those  privileges  which  they  had 
enjoyed  from  the  year  1793.  I  think  it  is  impossible,  in  the  face 
of  the  language  which  we  have  before  us,  to  suppose  that.  The 
truth  is,  that  the  whole  difficulty  has  arisen  from  an  incautious 
abridgment  of  the  words  of  previous  Acts.  The  draftsman  of 
the  Act  of  1875  thought  that  he  could  shorten  s.  23  of  the  Act 
of  1855,  and  in  shortening  it  he  has  made  it  obscure.  That  is 
the  history  of  s.  15,  sub-s.  7,  of  the  Act  of  1875.  But,  when  we 
look  into  the  matter,  I  have  not  the  slightest  doubt  that  the 
right  construction  is  that  which  I  have  mentioned,  and,  therefore, 
I  think  that  the  appeal  must  be  dismissed. 
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A.  L.  Smith,  L.J.  I  am  of  the  same  opinion.  Whatever 
doubt  might  have  been  entertained  as  to  the  true  construction 
of  sub-s.  7,  if  without  any  prior  legislation  it  had  now  for  the 
first  time  come  up  for  adjudication,  is  set  at  rest  when  the  legis- 
lation relating  to  the  privileges  of  friendly  societies  is  ascer- 
tained. From  1793  down  to  1875  it  is  admitted  that  these 
societies  had  the  privilege  now  claimed  for  them.  The  Act 
which  we  are  called  upon  to  construe  was  passed  in  1875.  In 
1882,  Bacon,  V.C.,  sitting  as  Chief  Judge  in  Bankruptcy,  put  a 
construction  upon  this  Act  in  favour  of  friendly  societies,  and 
since  then  two  other  Acts  have  been  passed  recognising  this 
privilege.  When  I  take  all  this  into  consideration,  the  doubt  I 
at  one  time  felt  as  to  the  construction  of  s.  15,  sub-s.  7,  vanishes. 
I  agree  with  my  brother  Lindley  that  the  difficulty  which  has 
been  suggested  has  arisen  simply  from  the  draftsman  in  1875 
attempting  to  curtail  a  very  lengthy  section  of  the  Act  of  1855, 
and  to  bring  about  the  same  result  by  more  concise  language, 
in  my  judgment,  the  decisions  of  Bacon,  C.J.,  and  of  the 

(1)  30  W.  R.  432. 
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Divisional  Court  were  right,  and,  therefore,  this  appeal  ought  to 
be  dismissed. 

Appeal  dismissed. 

Solicitors :  Solicitor  to  Board  of  Trade ;  A,  H,  Arnould  &  Sons. 

W.  L.  C. 


C.  A. 
1892 
Dec.  10. 


[IN  THE  COURT  OF  APPEAL.] 

BARNAED  v.  FABER. 

Insurance,  Fire — LloycVs  Fire  Policy — Warranty— Condition  precedent — 

Liahility. 

The  defendant  and  other  underwriters  subscribed  a  fire  policy,  which  con- 
tained the  following  clause  :  "  Warranted  to  be  on  same  rate,  terms,  and 
identical  interest  as  U.  Insurance  Company  800^.  and  G.  Insurance  Company 
700Z."  In  the  policy  of  one  of  the  two  companies  the  premium  and  also  the 
interest  insured  differed  from  those  in  the  defendant's  policy  : — 

Held,  that  the  warranty  must  be  taken  to  be  a  condition  precedent ;  that  the 
facts  shewed  that  there  had  been  a  breach  of  such  warranty  ;  and  that  the  policy 
was  consequently  void,  and  the  defendant  not  liable. 

Action  upon  a  policy  of  insurance  against  fire. 

At  the  trial  before  Wright,  J.,  without  a  jury,  it  appeared  that 
the  plaintiff,  having  insured  against  loss  or  damage  by  fire  the 
furniture  and  other  efi'ects  in  Barnard's  Palace  of  Varieties  and 
the  Bell  Tavern,  Portsmouth,  with  the  Union  Assurance  Society 
for  sums  amounting  to  800Z.,  and  with  the  Grlasgow  and  London 
Insurance  Company,  Limited,  for  sums  amounting  to  700Z., 
effected  a  Lloyd's  fire  policy  thereon  for  lOOOZ.  at  25s.  per  cent, 
premium.  The  policy  covered  the  whole  of  the  furniture  and  effects 
as  one  interest,  and  contained  the  following  clause:  "Warranted 
to  be  on  same  rate,  terms,  and  identical  interest  as  Union  Insur- 
ance Company  800Z.,  and  Grlasgow  and  London  700Z.,  and  to  follow 
their  settlements.  The  North  British  and  liiercantile  have  2500?. 
and  London  and  Lancashire  2000Z.  on  building  and  fixtures." 

The  policy  was  subscribed  by  the  defendant  and  other  under- 
writers. The  property  described  in  the  policy  having  been 
destroyed  or  damaged  by  fire  to  the  amount  of  1500Z.,  the  plain- 
tiff brought  this  action  against  the  defendant  for  payment  of  his 
proportion  of  the  loss. 
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The  substantial  defence  to  the  action  was  that  there  had  been      C.  A. 
a  breach  of  the  warranty  in  the  Lloyd's  policy,  more  especially  1892 
with  regard  to  the  policy  of  the  Union  Company,  inasmuch  as  Baenakd 
the  rate,  terms,  and  interest  in  that  policy  were  not    identical  Faber 
with  those  in  the  Lloyd's  policy,  the  rate  or  premium  in  the 
Union  policy  being  31s.  6tZ.  instead  of  25s.,  and  the  "  interest " 
insured  being  different,  the  sum  insured  by  the  Union  policy 
being  split  up  into  separate  sums  on  separate  "  interests,"  or,  in 
other  words,  upon  separate  sets  of  chattels ;  the  wording  of  the 
policies  being  also  different. 

The  learned  judge  directed  judgment  to  be  entered  for  the 
plaintiff. 

The  defendant  appealed. 

1892.  Dec.  10.  Finlay,  Q.C.,  and  T.  W.  Chitty,  for  the  defendant. 
The  expression  "  warranted  "  in  the  policy  subscribed  by  the 
defendant  had  the  effect  of  making  the  clause  in  which  it 
occurred  a  condition  precedent  to  the  existence  of  any  obligation 
on  the  defendant's  part ;  and  there  was  a  breach  of  such  condi- 
tion which  avoided  the  policy.  [They  cited  Behn  v.  Burness  (1)  ; 
Thomson  v.  Weems  (2)  ;  Sillem  v.  Thornton  (3)  ;  Anderson  v.  Fitz- 
gerald (4) ;  Newcastle,  &g.,  Go,  v.  Macmorran,  (5)] 

Cohen,  Q.C.,  and  Wood  Hill,  for  the  plaintiff.  The  expression 
"  warranted  "  had  no  greater  effect  than  that  of  making  the  clause 
a  collateral  stipulation,  the  non-performance  of  which  did  not 
avoid  the  policy,  but  only  added  something  not  necessarily 
involved  in  the  contract  itself,  and  gave  rise  to  a  right  of  action, 
counter-claim,  set-off,  or  reduction  in  the  amount  payable. 

LiNDLEY,  L.J.  I  cannot  agree  with  the  view  taken  by  the 
learned  judge  of  the  construction  of  this  document.  The  real 
question  is,  what  is  the  object  of  the  insertion  of  this  clause  of 
warranty  ?  The  policy  is  .a  fire  policy  on  certain  property  at  25s. 
per  cent.  It  is  subscribed  by  the  defendant  and  other  under- 
writers, and  we  find  this  clause  in  it :  "  Warranted  to  be  on  same 
rate,  terms,  and  identical  interest  as  Union  Insurance  Company 

(1)  \\  B.  &  S.  751.  (3)  3  E.  &  B.  868. 

(2)  i)  App.  Cas.  671.  (4)  4  H.  L.  C.  484. 

(5)  3  Dow.  255,  at  p.  262. 
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C.  A.      800?.,  and  Glasgow  and  London  700Z.,  and  to  follow  their  settle- 

1892       ments."    Then  two  other  companies  have  insured  the  buildings 

Baenaed  fixtures.    This  is  not  a  policy  on  buildings  and  fixtures,  as 

^  ^-        I  understand  it. 
Fabee. 

  It  appears  to  me  that  the  clause  can  have  only  one  object,"  and 

that  is  this :  "  We  will  insure  provided  we  are  satisfied  that  the 
Union  and  the  Glasgow  have  insured  at  the  same  rate,  the  same 
terms,  and  the  same  interest."  I  do  not  profess  to  understand 
what  the  word  "  terms  "  means  :  I  suppose  it  means  terms  as  to 
risk ;  it  cannot  mean  terms  which  are  immaterial  for  the  purpose 
of  the  contract.  It  seems  to  me  that  what  was  contemplated  was 
the  risk.  What,  I  apprehend,  the  underwriters  mean  is  this  ; 
"  Satisfy  us  that  these  two  offices  have  insured  the  same  risk,  the 
same  interest,  at  the  same  rate,  and  we  will  effect  this  insurance." 
I  cannot  myself  think  that  the  term  "  warranted  "  is  important ; 
for  I  should  construe  this  policy  in  precisely  the  same  way 
whether  the  word  was  in  or  not.  I  do  not  think  the  policy  is 
made  plainer  by  the  introduction  of  that  word.  I  look  upon 
part  of  the  clause  as  a  condition  precedent.  The  insurance  is 
"to  be  on  the  same  rate,  terms,  and  interest"  as  the  two  com- 
panies which  are  named.  I  regard  that  part  as  a  condition 
precedent  to  the  incurring  of  any  liability  at  all.  The  remainder 
of  the  clause  is  a  condition  subsequent. 

Now,  unless  the  clause  is  so  read,  in  what  position  would  the 
underwriters  find  themselves  ?  They  would  then  find  that  they  • 
had  come  under  an  obligation,  and  that  they  were  thrown  back 
upon  a  cross-action  against  the  insured.  Did  either  the  plaintiff 
or  the  underwriters  mean  that  ?  Was  that  the  object  of  inserting 
such  a  clause  ?  When  you  have  a  clause  which  is  consistent 
with  the  ordinary  habits  of  men  if  you  interpret  it  one  way,  and 
which  is  utterly  inconsistent  with  their  ordinary  habits  if  you 
interpret  it  another,  I  prefer  the  former  iuterpretation,  that  is, 
supposing  the  language  admits  of  a  double  interpretation.  I 
cannot  help  thinking  that  the  more  one  looks  at  this  document 
the  more  plainly  it  appears  that  the  bargain  entered  into  by  the 
underwriters  was  this  :  "  We  will  not  insure  except  upon  the 
terms  that  these  two  companies  have  done — upon  the  same  rate, 
upon  the  same  terms,  whatever  they  may  be,  and  on  the  same 
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interest."  I  think,  therefore,  that  the  learned  judge  has  arrived 
at  a  wrong  decision,  and  that  the  defendant's  contention  is  right. 
Judgment  must,  therefore,  be  entered  for  the  defendant,  with 
costs  both  here  and  below. 

BowEN,  L.J.  I  am  entirely  of  the  same  opinion,  and  I  confess 
that  the  matter  appears  to  me  to  be  quite  clear.  I  do  not  mean 
to  say  that  the  words  of  this  clause  of  warranty  are  happily 
chosen,  but  I  think  the  true  meaning  of  the  clause  is  really 
transparent.  The  object  of  this  clause  is  to  have  other  com- 
panies or  underwriters  in  the  same  boat  as  regards  the  particular 
interest  and  the  risk  to  be  covered ;  and  the  clause  is  one  which 
is  intended  unquestionably  for  the  protection  of  the  underwriters. 
When  you  have  arrived  at  that,  it  seems  to  me  you  have  arrived 
at  half  the  journey's  end,  because  there  can  be  no  adequate 
protection  to  underwriters  if  you  relegate  them  to  a  cross-action. 
The  clause  is  intended  to  protect  them  against  having  to  pay, 
not  to  give  them  a  right  to  bring  an  action  against  the  man 
insuring  with  them.  But  the  way  in  which  the  clause  is  inserted 
seems  to  me  to  lead  to  precisely  the  same  conclusion,  and  to 
guide  one  to  the  same  end.  The  policy  is  one  which,  of  course, 
is  signed  by  the  underwriters;  it  is  not  signed  by  the  person 
who  is  insuring  with  them ;  and  it  is  expressed  in  this  way : 
"  Warranted  to  be  on  same  rate,  terms,  and  identical  interest  as  " 
the  two  other  companies.  Now,  the  words  "  warranted  to  be  " 
must  mean  "  guaranteed  to  be,"  or  "  promised  to  be  " ;  and  this 
document,  signed  as  it  is  by  the  underwriters,  must  mean :  "  It 
is  a  term  of  our  promise  that  there  shall  be  a  guarantee  or 
promise  of  the  other  side  "  ;  and  the  guarantee  or  promise  of  the 
other  side  is  then  expressed.  There  are  to  be  the  same  rate,  the 
same  terms,  the  identical  interest,  as  in  the  case  of  the  two  other 
companies.  It  is,  therefore,  a  term  of  this  policy  that  there 
should  be  this  promise  ;  and  if  this  promise  is  one  which  goes  to 
the  root  of  the  whole  engagement  and  transaction,  then  it 
becomes,  according  to  the  ordinary  principles  of  ordinary  law, 
a  condition— either  a  condition  precedent,  or,  if  the  condition  is 
one  which  cannot  be  construed  as  a  condition  precedent  and 
must  be  a  condition  subsequent,  then  it  becomes  a  condition 
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C.  A.      subsequent.    That  arises  from  the  materiality  of  the  promise 
1892      which  is  assumed  to  be  made,  and  the  making  of  which  is  to  be 
Baenaed    ^  term  of  the  engagement  or  transaction  into  which  the  under- 
writer  has  entered.    When  you  have  srot  as  far  as  that,  it  is 

Eabeb.  ^  ^  ^  ^  ' 

  clear  that  it  is  the  term  as  regards  the  risk  which  is  material. 

Bowen,  L.J, 

A  term  as  regards  the  risk  must  be  a  condition.  Then  let  us 
look  at  what  the  particular  words  are — the  "same  rate  and 
identical  interest."  The  "  same  rate  and  identical  interest "  are^ 
obviously,  words  so  material  to  the  transaction  that  we  can  only 
construe  them  as  creating  a  condition  precedent.  With  regard 
to  the  word  "  terms,"  it  is  not  necessary  for  us  to  decide,  or  to 
explain  exactly  what  it  means.  I  do  not  myself  doubt  that  there 
is  a  limitation  which  can  be  put  upon  it — a  limitation  to  be 
derived  from  the  character  of  the  document,  from  the  nature  of 
the  transaction,  and  from  the  nature  of  the  stipulation  itself^ 
which  reduces  within  defined  and  reasonable  limits  that  which 
otherwise  might  be  vague,  impracticable,  and  illimitable.  But 
when  you  regard  the  words  which  alone  we  have  to  look  at 
for  the  purposes  of  this  appeal,  the  "same  rate  and  identical 
interest"  as  the  insurance  companies,  I  do  not  doubt  for  a 
moment  that  it  is  a  condition  without  which  the  contract  is  not. 
to  be  binding. 

With  regard  to  the  words  "  to  follow  their  settlements,"  that 
is  a  condition  subsequent,  as  my  brother  has  said. 

The  true  construction  of  the  document  is,  in  my  opinion,  that 
which  I  have  stated;  and  the  opposite  view  is  one  which,  to 
my  mind,  never  could  be  adopted  in  business,  for  this  reason, 
that  I  do  not  believe  that  there  is  an  underwriter  in  the  world  of 
any  substantial  position  who  would  put  his  hand  to  a  policy  in 
which  a  term  directly  affecting  the  risk  was  to  be  enforced  only 
by  a  cross-action  brought  on  the  part  of  the  underwriter  against 
the  insured  after  the  loss.  The  point  turns  on  the  materiality 
of  this  promise.  It  is  because  the  promise  is  so  material  to 
the  consideration  of  the  risk  that  it  seems  to  me  to  become  a 
condition. 

A.  L.  Smith,  L.J.  I  am  of  the  same  opinion,  and  have  but 
little  to  add.    My  brother  Wright  evidently  had  considerable 
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difiSculties  and  doubts  upon  the  point,  and  I  think  the  decision  O.  A. 
at  which  he  eventually  arrived  was  wrong.  1892 

The  question  is — whether  this  clause  contains  a  promise  which  Bakxakd 
goes  to  the  root  of  the  transaction,  or  whether  it  is  merely  a  fvbeb 
collateral  stipulation  the  non-performance  of  which  did  not  avoid  ^  ^  —^^  ^ 
the  defendant's  obligation,  but  only  gave  him  a  cause  of  action. 
We  must  look  to  the  business  of  the  matter  in  construing  this 
clause,  and  I  quite  agree  with  what  has  fallen  from  Lindley,  L.J., 
that  it  is  immaterial  whether  the  word  "  warranted "  is  in  the 
clause  or  not.  For  the  purposes  of  my  judgment  I  strike  that 
word  out.  The  question  is,  what  is  the  promise  ?  Now,  to  state 
it  as  shortly  as  I  can,  in  my  judgment  there  is  an  agreement 
in  this  policy  between  the  underwriter  and  the  assured  that  the 
underwriter  shall  insure  provided  that  only  the  same  risk  which 
the  other  two  offices  have  undertaken  is  placed  upon  him — the 
.  reason  being  that  he  knows  those  offices,  and  the  risk  they  have 
undertaken  he  is  content  to  abide  by.  If,  however,  the  other 
two  offices  have  not  undertaken  the  same  risk  as  that  under- 
written by  the  defendant,  then,  it  being  a  condition  of  this 
policy  that  those  two  offices  should  have  undertaken  the  same 
risk,  there  is  no  liability  on  the  part  of  the  underwriter  if  this 
is  not  so. 

I  am  of  opinion  that  this  clause  constitutes  a  condition  and 
not  a  collateral  agreement,  and  that  the  defence  is  a  good  one. 

Appeal  alloived. 

Solicitors:  Waltons,  Johnson,  BM,  d;  Whatton;  A.  B.  Cham- 
lerlayne. 

G.  I.  F.  C. 
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1892  WATTEAU  v.  FENWICK. 

Nov.  19  ; 

Dec.  12.  Princi2)al  and  Agent — LiaUUty  of  Frincipal — Undisclosed  Principal— Un- 
"  authorized  Acts  of  Agent. 

The  defendants,  a  firm  of  brewers,  who  were  the  owners  of  the  business  of  a 
beerhouse,  appointed  a  manager  of  the  business  ;  the  licence  was  always  taken 
out  in  the  name  of  the  manager,  whose  name  also  appeared  over  the  door.  By 
the  agreement  between  the  defendants  and  their  manager,  the  latter  was 
forbidden  to  purchase  certain  articles  for  the  purpose  of  the  business,  which 
were  to  be  supplied  by  the  defendants  ;  but  the  manager,  in  contravention  of 
his  instructions,  ordered  such  articles  from  the  plaintiff  for  use  in  the  business ; 
the  plaintiff  supplied  the  goods  and  gave  credit  for  them  to  the  manager  only. 
Subsequently,  upon  discovering  that  the  defendants  were  the  real  owners  of 
the  business,  the  plaintiff  sued  them  for  the  value  of  the  goods  : — 

Held,  that  the  plaintiff  was  entitled  to  maintain  the  action,  for  the  defend- 
ants, as  the  real  principals,  were  liable  for  all  acts  of  their  agent  which  were 
within  the  authority  usually  conferred  upon  an  agent  of  his  particular  « 
character,  although  he  had  never  been  held  out  by  the  defendants  as  their 
agent,  and  although  the  authority  actually  given  to  him  by  them  had  been 
exceeded. 

Appeal  from  the  decision  of  the  county  court  judge  of 
Middlesborough. 

From  the  evidence  it  appeared  that  one  Humble  had  carried  on 
business  at  a  beerhouse  called  the  Victoria  Hotel,  at  Stockton- 
on-Tees,  which  business  he  had  transferred  to  the  defendants,  a 
firm  of  brewers,  some  years  before  the  present  action.  After 
the  transfer  of  the  business.  Humble  remained  as  defendants' 
manager;  but  the  licence  was  always  taken  out  in  Humble's 
name,  and  his  name  was  painted  over  the  door.  Under  the 
terms  of  the  agreement  made  between  Humble  and  the  defend- 
ants, the  former  had  no  authority  to  buy  any  goods  for  the 
business  except  bottled  ales  and  mineral  waters ;  all  other  goods 
required  were  to  be  supplied  by  the  defendants  themselves. 
The  action  was  brought  to  recover  the  price  of  goods  delivered 
at  the  Victoria  Hotel  over  some  years,  for  which  it  was  admitted 
that  the  plaintiff  gave  credit  to  Humble  only :  they  consisted 
of  cigars,  bovril,  and  other  articles.  The  learned  judge  allowed 
the  claim  for  the  cigars  and  bovril  only,  and  gave  judgment  for 
the  plaintiff  for  221.  12s.  6d.    The  defendants  appealed. 
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1892.  Nov.  19.    Finlaij,  Q.G,  (Scott  Fox,  with,  him),  for  the  1892 
defendants.    The  decision  of  the  county  court  judge  was  wrong.  Watteau 
The  liability  of  a  principal  for  the  acts  of  his  agent,  done  con-  Fenwick. 
trary  to  his  secret  instructions,  depends  upon  his  holding  him 
out  as  his  agent — that  is,  upon  the  agent  being  clothed  with  an 
apparent  authority  to  act  for  his  principal.    Where,  therefore,  a 
man  carries  on  business  in  his  own  name  through  a  manager,  he 
holds  out  his  own  credit,  and  would  be  liable  for  goods  supplied 
even  where  the  manager  exceeded  his  authority.    But  where, 
as  in  the  present  case,  there  is  no  holding  out  by  the  principal, 
but  the  business  is  carried  on  in  the  agent's  name  and  the  goods 
are  supplied  on  his  credit,  a  person  wishing  to  go  behind  the 
agent  and  make  the  principal  liable  must  shew  an  agency  in  fact. 

[LoED  Coleridge,  C.J.    Cannot  you,  in  such  a  case,  sue  the 
undisclosed  principal  on  discovering  him  ?] 

Only  where  the  act  done  by  the  agent  is  within  the  scope  of 
his  agency ;  not  where  there  has  been  an  excess  of  authority. 
Where  any  one  has  been  held  out  by  the  principal  as  his  agent, 
there  is  a  contract  with  the  principal  by  estoppel,  however  much 
the  agent  may  have  exceeded  his  authority  ;  where  there  has 
been  no  holding  out,  proof  must  be  given  of  an  agency  in  fact  in 
order  to  make  the  principal  liable. 

Boyddl  Houghton,  for  the  plaintiff.  The  defendants  are  liable 
in  the  present  action.  They  are  in  fact  undisclosed  principals, 
who  instead  of  carrying  on  the  business  in  their  own  names 
employed  a  manager  to  carry  it  on  for  them,  and  clothed  him 
with  authority  to  do  what  was  necessary  to  carry  on  the  business. 
The  case  depends  upon  the  same  principles  as  Edmunds  v. 
Bushell  (1),  where  the  manager  of  a  business  which  was  carried 
on  in  his  own  name  with  the  addition  "  and  Co."  accepted  a  bill 
of  exchange,  notwithstanding  a  stipulation  in  the  agreement 
with  his  principal  that  he  should  not  accept  bills;  and  the 
Court  held  that  the  principal  was  liable  to  an  indorsee  who 
took  the  bill  without  any  knowledge  of  the  relations  between 
the  ])riiv('ipal  and  agent.  In  that  case  there  was  no  holding  out 
of  tlie  mauager  as  an  agent ;  it  was  the  simple  case  of  an  agent 
being  allowed  to  act  as  the  ostensible  principal  without  any 
(1)  Law  Hop.  1  Q.  1>.  07. 
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1892  disclosure  to  the  world  of  there  being  any  one  behind  him. 
Watteau  Here  the  defendants  have  so  conducted  themselves  as  to  enable 
FEifwicK.  their  agent  to  hold  himself  out  to  the  world  as  the  proprietor  of 
their  business,  and  they  are  clearly  undisclosed  principals : 
Bamazotti  v.  Bowring,  (1)  All  that  the  plaintiff  has  to  do, 
therefore,  in  order  to  charge  the  principals,  is  to  shew  that  the 
goods  supplied  were  such  as  were  ordinarily  used  in  the  business 
— that  is  to  say,  that  they  were  within  the  reasonable  scope  of 
the  agent's  authority. 

[He  also  cited  Yorkshire  Banking  Co.  v.  Beatson.  (2)] 
Finlay,  Q.C.,  in  reply,  cited  Simmers  v.  Solomon.  (3) 

Cur.  adv.  vult. 

Dec.  12.  Lord  Coleridge,  C.J.  The  judgment  which  I  am 
about  to  read  has  been  written  by  my  brother  Wills,  and  I 
entirely  concur  in  it. 

Wills,  J.  The  plaintiff  sues  the  defendants  for  the  price  of 
cigars  supplied  to  the  Victoria  Hotel,  Stockton-upon-Tees. 
The  house  was  kept,  not  by  the  defendants,  but  by  a  person 
named  Humble,  whose  name  was  over  the  door.  The  plaintiff 
gave  credit  to  Humble,  and  to  him  alone,  and  had  never  heard 
of  the  defendants.  The  business,  however,  was  really  the  de- 
fendants', and  they  had  put  Humble  into  it  to  manage  it  for 
them,  and  had  forbidden  him  to  buy  cigars  on  credit.  The 
cigars,  however,  were  such  as  would  usually  be  supplied  to  and 
dealt  in  at  such  an  establishment.  *  The  learned  county  court 
judge  held  that  the  defendants  were  liable.  I  am  of  opinion 
that  he  was  right. 

There  seems  to  be  less  of  direct  authority  on  the  subject  than 
one  would  expect.  But  I  think  that  the  Lord  Chief  Justice 
during  the  argument  laid  down  the  correct  principle,  viz.,  once 
it  is  established  that  the  defendant  was  the  real  principal,  the 
ordinary  doctrine  as  to  principal  and  agent  applies — that  the 
principal  is  liable  for  all  the  acts  of  the  agent  which  are 
within  the  authority  usually  confided  to  an  agent  of  that 

(1)  7  C.  B.  (N.S.)  851.  (2)  4  C.  P.  D.  204  ;  5  C.  P.  D.  109, 

(3)  7  E.  &  B.  879. 
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character,  notwithstanding  limitations,  as  between  the  principal  1892 
and  the  agent,  put  upon  that  authority.    It  is  said  that  it  is  watteau 
only  so  where  there  has  been  a  holding  out  of  authority — which  fenwick. 
cannot  be  said  of  a  case  where  the  person  supplying  the  goods  vvmTj. 
knew  nothing  of  the  existence  of  a  principal.    But  I  do  not 
think  so.    Otherwise,  in  every  case  of  undisclosed  principal,  or 
at  least  in  every  case  where  the  fact  of  there  being  a  principal 
was  undisclosed,  the  secret  limitation  of  authority  would  prevail 
and  defeat  the  action  of  the  person  dealing  with  the  agent  and 
then  discovering  that  he  was  an  agent  and  had  a  principal. 

But  in  the  case  of  a  dormant  partner  it  is  clear  law  that  no 
limitation  of  authority  as  between  the  dormant  and  active 
partner  will  avail  the  dormant  partner  as  to  things  within  the 
ordinary  authority  of  a  partner.  The  law  of  partnership  is,  on 
such  a  question,  nothing  but  a  branch  of  the  general  law  of 
principal  and  agent,  and  it  appears  to  me  to  be  undisputed  and 
conclusive  on  the  point  now  under  discussion. 

The  principle  laid  down  by  the  Lord  Chief  Justice,  and  acted 
upon  by  the  learned  county  court  judge,  appears  to  be  identical 
with  that  enunciated  in  the  judgments  of  Cockburn,  C.J.,  and 
Mellor,  J.,  in  Edmunds  v.  Bushell  (1),  the  circumstances  of  which 
case,  though  not  identical  with  those  of  the  present,  come  very 
near  to  them.  There  was  no  holding  out,  as  the  plaintiff  knew 
nothing  of  the  defendant.  I  appreciate  the  distinction  drawn 
by  Mr.  Finlay  in  his  argument,  but  the  principle  laid  down  in 
the  judgments  referred  to,  if  correct,  abundantly  covers  the 
present  case.  I  cannot  find  that  any  doubt  has  ever  been 
expressed  that  it  is  correct,  and  I  think  it  is  right,  and  that  very 
mischievous  consequences  would  often  result  if  that  principle 
were  not  upheld. 

In  my  opinion  this  appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Bel/rage  t£-  Co.,  for  Bainhridge  & 
Barnley,  Middleslorough. 

Solicitors  for  defendants:  Johnson,  Weatherall,  &  Sturt,  for 
Marshally  Sunderland. 

(1)  Law  Rep.  1  Q.  B.  97. 

W.  J.  B. 
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[IN  THE  COUKT  OF  APPEAL.] 
ELLIS  V.  GOULTON  and  Another. 

Princi/pal  and  Agent — Sale  of  Eeal  Property — Payment  of  Deposit  to  Solicitor 
as  Agent — Action  to  recover  Deposit  from  Agent. 

On  tlie  sale  of  premises  by  auction  the  purchaser  paid  a  deposit  to  the 
vendor's  solicitor  as  agent  for  the  vendor.  The  sale  went  off  through  the 
default  of  the  vendor,  and  the  purchaser  brought  an  action  to  recover  the 
deposit  from  the  solicitor  : — 

Held,  that  the  payment  of  the  deposit  to  the  solicitor  was  equivalent  to 
payment  to  the  vendor,  and  that  the  action  could  not  be  maintained. 

Applicatioi^  to  set  aside  the  judgment  entered  for  one  of  the 
defendants,  Jackson. 

The  action  was  brought  to  recover  back  a  deposit  of  lOOZ. 
paid  by  the  plaintiff  on  the  purchase  of  certain  freehold  property. 
The  defendant  Goulton  was  the  vendor  of  the  property,  and  the 
defendant  Jackson  acted  as  his  solicitor.  The  sale  was  by 
auction,  and  was  made  under  certain  conditions  of  sale,  one  of 
which  was  that  the  purchaser  of  each  lot  should,  immediately 
after  the  sale  of  that  lot  to  him,  pay  a  deposit  of  lOZ.  per  cent, 
in  part  payment  of  the  purchase-money  into  the  hands  of  the 
vendor's  solicitor  as  agent  for  and  on  account  of  the  vendor,  and 
should  sign  the  contract  to  purchase  attached  to  the  conditions. 
The  plaintiff  purchased  one  lot  for  lOOOZ.,  and  signed  the 
following  memorandum :  "  I,  Edmund  Ellis  .  .  .  having  at  the 
sale  thereof  this  day  been  declared  the  purchaser  of  the  property 
comprised  in  lot  19  in  the  above  particulars,  and  having  paid 
the  sum  of  lOOZ.  as  a  deposit  and  in  part  payment  of  the 
purchase-money  on  account  thereof,  hereby  agree  to  complete 
the  purchase  in  accordance  with  the  foregoing  conditions  of 
sale."  The  defendant  Jackson  signed  the  following  memoran- 
dum :  As  agent  for  the  above-named  vendor,  I  ratify  this  sale 
to  the  above-named  purchaser,  and  acknowledge  the  receipt 
from  him  of  the  said  sum  of  lOOZ."  The  vendor  being  unable  to 
make  a  title  to  the  property  rescinded  the  contract.  The  deposit 
not  having  been  returned  to  the  plaintiff,  he  brought  this  action 
to  recover  it  against  Goulton  the  vendor  and  Jackson  his 
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solicitor.  At  the  trial  it  was  submitted  that  the  deposit  could 
not  be  recovered  from  Jackson,  who  was  acting  as  agent  for  the 
vendor,  and  that  the  state  of  accounts  between  him  and  the 
vendor  entitled  him  to  retain  it,  even  if  there  had  been,  as 
alleged,  a  direction  to  him  from  Goulton  to  pay  it  over  to  the 
plaintiff.  The  learned  judge  who  tried  the  case  ruled  that 
Jackson,  to  exonerate  himself  from  liability  to  pay  the  money 
to  the  plaintiff,  must  shew  either  that  he  had  paid  it  to  Goulton, 
or  had  received  an  express  direction  from  him  to  expend  the 
money  on  his  behalf,  and,  failing  this,  he  held  that  the  plaintiff 
was  entitled  to  recover  it  from  Jackson,  and  gave  judgment 
accordingly. 

The  defendant  Jackson  appealed. 

Finlay,  Q.G.,  and  Tindall  Atkinson,  in  support  of  the  appeal. 
The  receipt  of  the  deposit  by  Jackson,  as  agent  for  Goulton,  was 
a  receipt  by  the  latter.  There  was  no  privity  between  the  pur- 
chaser and  Jackson,  and  the  latter  is  not  liable  in  an  action  by 
the  former  to  recover  the  deposit. 

[They  cited :  Edgell  v.  Day  (1) ;  Bamford  v.  Shuttleivortli  (2), 
and  Stephens  v.  Badcock.  (3)] 

Channel!,  Q.C.,  and  T.  Willes  Chitty,  contra.  The  case  stands 
as  if  the  money  had  been  paid  to  Goulton  and  handed  to  Jack- 
son, to  be  returned  to  the  plaintiff  in  a  certain  event.  Goulton 
has  never  demanded  the  money  of  Jackson,  and  the  plaintiff 
now  has  a  general  property  in  it,  and  can  follow  it  in  the  hands 
of  the  person  who  holds  it,  and,  after  demand,  sue  for  it :  In  re 
Ealletfs  Estate,  Knatclibull  v.  Halleff.  (4)  Jackson  delivered  an 
account  to  Gulton,  but  did  not  bring  this  money  into  the 
account,  and  that  is  strong  evidence  that  he  was  hold i no-  it  for 
the  plaintiff,  should  he  prove  entitled  to  it. 

Lord  Esiier,  M.K.  In  this  case,  the  defendant  Goulton  had 
real  property  to  sell,  and  put  it  up  to  auction  ;  and  the  other 
defendant,  Jackson,  who  was  his  solicitor,  managed  the  putting 
up  of  the  property  for  sale,  and  was  the  intermediary  between 
the  vendor  and  the  vendees.    There  were  conditions  of  sale  to  be 


C.  A. 
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(1)  Law  Rep.  1  C.  P.  80. 

(2)  11  Ad.     E.  926. 


(3)  3  B.  &  Ad.  354. 

(4)  13  Ch.  D.  696. 
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A.  observed  by  the  purchasers,  and  one  of  them  was  that  a  pnr- 
189:j  chaser  should  pay  a  deposit.  In  some  cases,  such  a  deposit  is 
Ellis  paid  to  the  auctioneer ;  and  it  has  been  held  that,  in  such  a  case, 
GoiLTON.  auctioneer  receives  the  deposit  on  behalf  of  both  vendor  and 
purchaser,  to  hand  it  over  to  one  or  the  other,  according  to  the 
event,  and  is,  in  fact,  in  the  position  of  a  stakeholder.  In  this 
case,  the  condition  was  to  pay  the  deposit  to  the  solicitor  Jack- 
son, as  agent  for  and  on  account  of  the  vendor ;  so  that  by  the 
very  terms  of  the  condition  the  vendee  was  to  pay  the  money, 
not  to  a  person  who  could  be  agent  for  him,  but  to  the  vendor's 
agent,  who  was  to  receive  it  for  his  principal.  The  plaintiff, 
who  purchased  part  of  the  property,  accordingly  paid  the  deposit 
to  Jackson,  and  got  from  him  a  receipt,  in  which  he  purported 
to  receive  the  money  as  agent  for  the  vendor.  Subsequently, 
the  vendor  failed  to  make  out  a  title  to  the  property,  so  that 
as  between  him  and  the  purchaser  the  latter  became  entitled 
to  have  the  deposit  paid  back  to  him.  He  now  sues  Jackson, 
who  never  had  any  relationship  to  him  as  his  agent,  to  recover 
the  deposit  from  Jackson.  In  the  first  place,  it  cannot  be  said 
that  Jackson  was  in  any  respect  trustee  for  the  plaintiff ;  there 
was  nothing  in  the  circumstances  to  raise  any  trust.  There  was 
no  relation  of  principal  and  agent,  and  no  bailment  as  between 
the  plaintiff  and  Jackson ;  and  I  have  asked  in  vain  for  any 
authority  to  shew  that  there  was  any  fiduciary  relation  between 
these  parties.  The  cases  cited  draw  the  distinction  between 
a  stakeholder  and  an  agent  for  one  of  the  parties;  the  former 
is  the  agent  of  both,  but  the  latter  is  the  agent  of  one  only, 
and  responsible  only  to  that  one.  The  question  of  following 
the  money  has  nothing  to  do  with  the  decision  of  this  case,  for 
it  can  only  arise  where  there  is  the  fiduciary  relation,  which  does 
not  exist  here. 

I  find  myself  unable  to  agree  with  the  decision  of  the  learned 
judge,  and  the  appeal  must  be  allowed  and  judgment  entered  for 
the  defendant. 


BowEN,  L.J.  I  am  of  the  same  opinion.  When  a  deposit  is 
paid  by  a  purchaser  under  a  contract  for  the  sale  of  land,  the 
person  who  makes  the  payment  may  enter  into  an  agreement 
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with  the  vendor  that  the  money  shall  be  held  by  the  recipient      0.  A. 
as  agent  for  both  vendor  and  purchaser.    If  this  is  done,  the  1893 
person  who  receives  it  becomes  a  stakeholder,  liable,  in  certain  ellis 
events,  to  return  the  money  to  the  person  who  paid  it.    In  goulton 
the  absence  of  such  agreement,  the  money  is  paid  to  a  person    g^^^"^^  j 
who  has  not  the  character  of  stakeholder;  and  it  follows  that, 
when  the  money  reaches  his  hands,  it  is  the  same  thing  so  far  as 
the  person  who  pays  it  is  concerned  as  if  it  had  reached  the 
hands  of  the  principal.    If  so,  it  is  impossible  to  treat  money 
paid  under  these  circumstances  and  remaining  in  the  hands 
of  the  agent  as  there  under  any  condition  or  subject  to  any 
trust  in  relation  to  the  payer.    The  solicitor  of  the  vendor  is, 
unless  the  contrary  has  been  agreed  on,  the  agent  of  the  vendor 
to  receive  a  deposit  on  his  behalf.    The  three  cases  of  Edgell  v. 
Day  (1) ;  Bamford  v.  ShuttlewortJi  (2),  and  DuJce  of  Norfolk  v. 
Worthy  (3),  abundantly  shew  this,  and  carry  us  back  as  far 
as  the  time  of  Lord  EUenborough. 

It  is  sought  to  escape  from  this  conclusion  by  saying  that  this 
is  a  case  in  which  the  money  can  be  followed.  The  answer  to 
that  is  that  in  the  present  case  there  is  no  fiduciary  relation 
between  the  payer  and  the  recipient  of  the  money,  and  that 
money  received  by  the  latter  would  not  be  held  under  any  trust 
to  return  that  specific  money  in  certain  events,  but  under  a 
contract  to  pay  the  equivalent  of  such  money.  There  is  another 
answer,  which  is,  that  this  money  was  not  kept  separate,  but,  on 
the  contrary,  it  had  been  spent  for  the  benefit  of  the  principal 
on  a  request  by  him  which  the  law  would  imply.  Thus,  even  if 
the  equitable  doctrine,  as  to  following  the  money,  could  be 
applied  in  any  such  case,  it  could  not  be  applied  here,  because 
the  fund  to  which  it  is  sought  to  apply  it  has  no  separate 
existence. 

I  am  unable  to  follow  the  distinction  which  the  learned  judge 
appears  to  have  drawn  between  the  case  of  money  paid  by  the 
agent  to  his  principal  and  the  case  of  money  spent  at  his 
principal's  request.  In  any  case  I  am  of  opinion  that  the  pay- 
ment of  the  money  to  the  solicitor  was  equivalent  to  payment 

(1)  Law  Hop.  1  C.  r.  SO.  (2)  11  Ad.  &  E.  926. 

(3)  1  ('amp.  337. 
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C.  A.  to  his  principal,  and  that  the  money  cannot  be  recovered  from 
1893      the  solicitor,  whether  he  has  paid  it  over  to  his  principal  or  not. 


Ellis 

V. 

GOULTON. 


A.  L.  Smith,  L.J.  It  seems  to  me  that  as  soon  as  it  is  ad- 
mitted that  Jackson  received  the  money  as  agent  for  the  vendor, 
and  not  as  stakeholder,  the  matter  is  determined.  The  plaintiff 
has  no  ground  on  which  he  can  succeed  in  getting  back  the 
money  from  Jackson.  He  cannot  sue  in  contract,  nor  in  trover 
or  detinue,  for  the  money  is  not  in  specie  or  set  apart  in  a  bag, 
and  the  plaintiff  has  no  equitable  right  as  against  Jackson.  It 
is  said  that  Goulton,  the  vendor,  stood  in  a  fiduciary  position 
with  regard  to  this  deposit,  and  that  therefore  the  plaintiff  could 
follow  the  money  into  the  hands  of  Jackson,  and  In  re  Halletfs 
Estate  (1)  is  cited  in  support  of  this  view,  which  however  must 
fail,  because  no  such  fiduciary  relation  exists.  Further,  as  a 
matter  of  fact,  the  money  did  not  remain  in  Jackson's  possession, 
so  that  there  is  nothing  which  the  plaintiff  can  follow  in  his 
hands. 

Appeal  allowed.  Judgment  entered 
for  the  defendant  Jachson. 

Solicitors  for  plaintiff:  Sarvey  <&  Capron,for  Kenyon  <&  Son  ; 
Thome,  Yorh 
Solicitor  for^defendant :  Stanley  Evans. 

(1)  13  Cii.  D.  696. 

A.  M. 


1  Q.  B.  QUEEN'S  BENCH  ^DIVISION.  355 


JAMES  V.  MASTEES.  1892 

Nov.  V 

Local  Government  —  By-laivs — Neiu  Building — Dexjosit  of  Plan — Deviation   

from  Plan. 

By  one  of  the  by-laws  of  an  urban  sanitary  autbority,  made  under  s.  157  of 
the  Public  Health  Act,  1875,  every  person  intending  to  erect  a  building  was 
required  to  give  to  the  sanitary  authority  notice  in  writing  of  such  intention, 
and  at  the  same  time  to  deliver  or  send  to  the  clerk  or  surveyor  complete  plans 
and  sections  of  every  floor  of  the  intended  building,  shewing  the  position,  form, 
and  dimensions  of  the  several  parts  of  the  building.  Another  by-law  em- 
powered the  sanitary  authority  to  remove,  alter,  or  pull  down  work  done  in 
contravention  of  any  by-law  relating  to  new  buildings ;  but  there  was  no  by-law 
directed  against  persons  building  contrary  to  deposited  plans. 

The  respondent  gave  notice  to  the  urban  sanitary  authority  of  his  intention 
to  build  a  house,  and  sent  in  plans,  which  were  approved.  During  the  progress 
of  the  building  he  made  substantial  alterations  or  deviations  from  the  plans, 
which  chiefly  consisted  in  diminishing  the  height  of  certain  of  the  floors  ;  but 
such  alterations  did  not  contravene  any  of  the  by-laws,  there  being  no  by-law 
regulating  the  height  of  rooms  in  new  buildings.  The  respondent  was  sum- 
moned on  a  charge  of  erecting  a  building  without  sending  in  complete  plans 
and  sections  of  every  floor  as  required  by  the  by-laws.  The  justices  dismissed 
the  summons : — 

Held,  that  as  the  erection  of  the  building  was  no  longer  proceeding  in 
accordance  with  the  deposited  plans,  the  respondent  was  bound  to  send  in 
fresh  plans  in  accordance  with  the  change  in  his  intention,  and,  having  omitted 
to  do  so,  was  liable  to  be  convicted. 

Case  stated  by  justices  for  tlie  county  of  Glamorgan,  from 
which  the  following  facts  appeared  : — 

The  appellant,  the  clerk  to  the  Merthyr  Tydfil  Local  Board, 
had  taken  out  a  summons  against  the  respondent  charging  that 
on  May  17,  1892,  he  "  did  erect  a  building  within  the  district  of 
the  Merthyr  Tydfil  sanitary  authority,  without  sending  to  such 
authority  or  their  clerk  or  surveyor  complete  plans  and  sections 
of  every  floor  of  such  building  as  required  by  the  by-laws  of  the 
said  authority."  The  proceedings  were  taken  under  the  93rd 
by-law,  which  provides  that  "  every  person  who  shall  intend  to 
erect  a  building  shall  give  to  the  sanitary  authority  notice  in 
writing  of  such  intention  ....  and  shall  at  the  same  time 
deliver  or  send,  or  cause  to  be  delivered  or  sent,  to  their  clerk  at 
his  or  their  office,  or  to  their  surveyor  at  his  or  their  office, 
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1892  complete  plans  and  sections  of  every  floor  of  such  intended 
James  building,  which  shall  be  drawn  to  a  scale  of  not  less  than  one 
lASTEEs    ^^^^      every  eight  feet,  and  shall  shew  the  position,  form,  and 

dimensions  of  the  several  parts  of  such  building  "  The 

by-law  then  goes  on  to  provide  for  the  sending  of  a  description 
of  the  materials  to  be  used,  and  of  the  mode  of  drainage  and  the 
means  of  water  supply,  together  with  a  block  plan  of  the  building 
shewing  the  drainage  arrangements,  &c. 

From  the  evidence,  which  was  set  out  in  the  case,  it  appeared 
that  on  August  1,  1891,  the  respondent  sent  in  plans  of  certain 
proposed  buildings  to  the  sanitary  authority,  which,  however, 
were  not  approved ;  and  on  December  14,  1891,  fresh  plans  were 
submitted,  which  were  approved,  and  upon  which  the  respondent 
proceeded  to  erect  his  buildings.  The  buildings  as  erected 
deviated  from  the  plans,  the  height  both  of  the  first  and  second 
floor  being  six  inches  less  than  shewn  on  the  plans,  and  the 
total  height  of  the  buildings  nine  feet  less.  The  by-laws  had 
been  made  under  s.  157  of  the  Public  Health  Act,  1875,  which 
does  not  empower  a  local  authority  to  make  by-laws  regulating 
the  height  of  rooms  intended  for  human  habitation,  and  the 
sanitary  authority  had  not  availed  themselves 'of  the  power  to 
make  such  by-laws  conferred  upon  urban  authorities  by  s.  23  of 
the  Public  Health  Acts  Amendment  Act,  1890  (53  &  54  Vict, 
c.  59) ;  there  was,  therefore,  no  by-law  regulating  the  height  of 
rooms  in  buildings  within  the  district  of  the  sanitary  authority. 
The  justices  found  as  facts  (inter  alia)  that  the  buildings  as 
erected  deviated  from  the  plans  approved  of,  the  deviations 
consisting  in  the  height  of  two  of  the  floors  being  reduced  from 
10  ft.  6  in.  to  10  ft.,  and  in  a  portion  of  the  attic  being  made 
smaller,  but  that  none  of  the  deviations  infringed  the  by-laws  of 
the  board ;  and  they  decided  that  plans  had  been  duly  deposited 
and  passed  as  required  by  by-law  93,  and  that  there  had  been  no 
breach  of  that  by-law,  and  dismissed  the  summons. 

The  contention  before  the  justices  on  behalf  of  the  appellant 
was  that  the  buildings,  not  being  strictly  in  accordance  with  the 
plans,  were  therefore  not  the  buildings  indicated  by  the  plans 
which  had  been  submitted,  and  were,  therefore,  being  erected 
without  plans  for  them  having  been  deposited. 
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For  the  respondent  it  was  contended,  that  although  the  build- 
ings deviated  from  the  deposited  plans,  yet  there  was  no  offence 
against  by-law  93,  unless  such  deviations  were  contrary  to  the 
by-laws  of  the  board. 

Upjohn,  for  the  appellant.  The  decision  of  the  justices  was 
wrong ;  it  amounts  to  a  decision,  as  they  themselves  admitted, 
that  a  builder  need  not  follow  the  deposited  plans,  but  may  build 
a  wholly  different  building,  provided  that  in  so  doing  he  is  not 
guilty  of  any  positive  infringement  of  any  particular  by-law. 
The  building  actually  erected  is  not  the  same  building  as  the 
building  intended  at  the  time  of  the  deposit  of  the  plans, 
and,  therefore,  it  is  being  erected  without  the  proper  plans 
having  been  deposited  in  respect  of  it.  There  is  no  other  by- 
law that  meets  the  case  ;  for  by-law  100,  which  was  suggested  to 
be  in  point  in  the  Court  below,  only  empowers  the  board  to  take 
the  necessary  steps  for  removing,  altering,  or  pulling  down  work 
done  in  contravention  of  any  by-law,  not  work  done  contrary  to 
the  deposited  plans. 

The  respondent  did  not  appear. 

LoKD  Coleridge,  C.J.  I  am  of  opinion  that  this  case  must 
go  back  to  the  justices  with  an  intimation  that  they  ought  to 
convict  the  respondent.  The  by-laws  require  that  buildings 
should  be  erected  in  accordance  with  a  proper  plan.  In  the 
present  case  a  plan  was  deposited ;  but  in  the  course  of  the  execu- 
tion of  the  works  the  respondent  changed  his  mind,  and  made 
substantial  alterations  in  the  buildings  he  was  erecting.  These 
alterations  may  have  been  proper  and  right  in  themselves — as 
to  that  I  say  nothing — and  if  submitted  to  the  local  board  they 
might  have  been  approved.  I  assume  all  that  was  done  by  the 
respondent  to  have  been  done  bona  fide,  and  the  change  in  the 
buildings  to  have  been  made  bona  fide  on  his  part ;  but  still  the 
judgment  of  the  local  board,  as  being  the  urban  sanitary  autho- 
rity, ought  to  have  been  taken  on  the  alterations  ;  otherwise  it 
might  be  tliat  a  person  might  deposit  plans  which  he  had  no 
intention  of  carrying  into  effect,  and  when  charged  with  having 
made  alterations  in  the  buildings,  might   reply  that  he  had 
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1892  fulfilled  the  by-law  and  that  the  justices  had  no  jurisdiction  to 

James  entertain  a  complaint  against  him.    I  cannot  think  that  such  a 

Masteks  ^  ha^YB  supposed  could  possibly  be  allowed.  I  think  that 
T  rrr this  case  must  be  treated,  not  as  an  alteration  merely,  but  as  a 

Lord  Coleridge,  '  *' ' 

case  requiring  a  fresh  plan,  which  ought  to  have  been  submitted 
to  the  local  board.  I.t  is  true  that  the  alterations  made  may  not 
contravene  any  by-law,  but  the  requisite  plans  have  not  been 
submitted  to  the  board  under  by-law  93,  and  I  think  the  respon- 
dent is  liable  to  a  penalty  for  his  failure  to  submit  them.  The 
justices  have  given  no  satisfactory  reason  for  refusing  to  convict. 

Wills,  J.  I  am  of  the  same  opinion.  I  was  at  first  disposed 
to  think  that  the  case  required  another  by-law  to  meet  it.  But 
the  provisions  of  by-law  100  are  not  directed  against  building 
contrary  to  deposited  plans,  but  contrary  to  a  by-law,  and  it  does 
not  touch  this  case.  When  there  is  a  substantial  alteration  of 
the  plans,  it  must  be  preceded  by  an  intention  to  alter.  The 
former  plans  cease  to  be  plans  of  the  intended  building,  and 
there  are  therefore  no  plans  of  the  intended  building  deposited. 
If  he  proceeds  therefore  with  the  building  as  altered,  he  builds 
without  having  deposited  plans  of  his  intended  building  and  the 
by-law  is  broken.  The  view  of  the  justices  seems  to  me 
erroneous,  and  (if  they  will  pardon  me  for  saying  so)  mis- 
chievous ;  it  amounts  to  nothing  less  than  this,  that  there  may 
be  an  alteration  (if  made  bona  fide)  of  the  whole  of  a  proposed 
building,  provided  that  the  alterations  do  not  contravene  the 
specific  regulations  of  any  by-law. 

Case  remitted  to  justices. 

Solicitors  for  appellant :  Schidtz  &  Son,  for  Gwilym  C,  James, 
Merthyr  Ttjdfil 

W.  J.  B. 
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THE  MAYOR,  &c.,  OF  SOUTHPORT  v.  MORRISS. 

Ship — Merchant  Shipping  Acts — Passenger  Steamer — "  Vessel  used  in  Naviga- 
tions'—Merchant Shipping  Act,  1854:  (17  &  18  Vict,  c.  104),  ss.  2,  303, 
318. 

By  s.  318  of  the  Mercliant  Shipping  Act,  1854,  "  If  any  passenger  steamer 
plies  .  .  .  with  any  passengers  on  board  without  having  one  of  the  duplicates 
(of  her  Board  of  Trade  certificate)  put  up  in  some  conspicuous  part  of  the  ship," 
the  owner  shall  be  liable  to  a  penalty.  And  by  s.  2  of  the  same  Act,  "  *  ship ' 
shall  include  every  description  of  vessel  used  in  navigation  not  propelled  by 
oars." 

A  launch  was  used  for  the  purpose  of  carrying  passengers  on  pleasure  trips 
round  an  artificial  lake  half  a  mile  long  by  180  yards  wide,  without  having  any 
duplicate  of  a  Board  of  Trade  certificate  put  up  in  her  : — 

Held,  that  the  launch,  while  so  used  on  a  sheet  of  water  of  that  size,  was  not 
a  vessel  used  in  navigation,  and,  therefore,  not  a  passenger  steamer  within  the 
meaning  of  s.  318. 

Case  stated  by  justices. 

The  appellants  were  the  owners  of  an  artificial  lake,  half  a 
mile  long  by  180  yards  wide,  situated  on  the  foreshore  in  the 
borough  of  Southport.  The  lake,  which  had  been  excavated 
from  the  sand  to  a  depth  of  three  feet,  was  surrounded  by  a 
concrete  wall,  and  was  not  open  to  the  sea  except  at  high  spring 
tides.  The  lake  was  used  for  boating  purposes,  and  the  appellants 
had  placed  on  it  for  hire  a  certain  vessel,  or  launch,  of  about 
three  tons  burthen,  which  v/as  propelled  by  electricity  from 
accumulators  charged  by  a  dynamo  from  a  charging  station.  (1) 
The  launch  had  not  been  registered  as  a  British  ship  under  the 
provisions  of  the  Merchant  Shipping  Act,  1854,  and  no  Board  of 
Trade  certificate  had  ever  been  issued  to  it  under  s.  112  of  that 
Act.  On  August  10,  1892,  the  launch,  with  between  thirty  and 
forty  passengers  on  board,  proceeded  from  the  landing  stage  of 
the  lake  on  a  trip  round  the  lake  and  back  again  to  the  landing 
stage.  Each  of  such  passengers  had  paid  to  the  appellants  a 
fare  for  such  trip.    On  these  facts  an  information  was  laid 

(I)  15y  s.  5  of  the  Merchant  Ship-  amending  the  same,  with  respect  to 

ping  Act,  1889  (52  vfe  53  Vict.  c.  46)  :  steamships,  shall  apply  to  ships  pro- 

"  The  provisions  of   the  Merchant  pclled  by  electricity." 
Shipping  Act,  1854,  and  the  Acts 
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1893       against  the  appellants  for  having  unlawfully  allowed  their  launch 
Mayoe,       to  ply  with  more  than  twelve  passengers  on  board  without 
)F  SouTHPORT  iiaving  the  duplicate  of  a  certificate  issued  by  the  Board  of 
MoEEiss.    Trade  put  up  in  some  conspicuous  part  of  the  vessel,  as  required 
by  s.  318  of  the  Merchant  Shipping  Act,  1854.    The  justices 
held  that  the  launch  was  a  passenger  steamer  plying  with 
passengers  within  the  meaning  of  the  above  section,  and  con- 
victed the  appellants,  subject  to  a  case  for  the  opinion  of  the 
Court. 


F.  W.  Bailees,  (F.  W.  Kingdon,  with  him),  for  the  appellants. 
A  vessel  of  this  description  is  not  within  the  provisions  of 
s.  318.  That  section  by  its  very  terms  applies  only  to  passenger 
steamers  of  such  a  size  that  they  can  be  called  "  ships,"  and  it 
would  be  an  abuse  of  language  to  apply  the  term  ship  to  a 
launch  of  three  tons  burthen.  Secondly,  this  launch,  apart  from 
the  consideration  of  its  size,  cannot  be  said  to  be  a  ship  having 
regard  to  the  place  where  it  is  used.  For  a  vessel,  to  be  a  ship, 
must,  according  to  the  definition  clause,  be  "  used  in  navigation  " 
and  no  one  would  speak  of  navigating  a  pond  of  this  size. 
Thirdly,  assuming  that  the  launch  is  a  passenger  steamer  within 
the  Act,  it  did  not  "  ply  "  within  the  meaning  of  s.  318.  Plying 
involves  the  idea  of  two  termini,  whereas  here  there  was  but  one 
landing  stage,  and  the  boat  simply  went  round  the  lake,  return- 
ing to  the  point  from  which  it  started. 

Sir  Charles  Bussell,  A.G,  {H.  Sutton,  with  him),  for  the 
respondent.  The  object  of  s.  318  was  to  prevent  accidents 
arising  from  the  overcrowding  of  passengers,  or  from  defective 
machinery.  But  such  accidents  might  as  well  happen  on  a 
sheet  of  water  of  these  dimensions  as  on  the  sea.  Probably 
a  considerable  proportion  of  the  passengers  would  be  children, 
and  three  feet  of  water  is  enough  to  drown  a  child.  If  this 
piece  of  water  is  not  within  the  Act,  where  is  the  line  to 
be  drawn  ?  Sect.  303  defines  "  passenger  steamer  "  to  include 
"every  British  steamship  carrying  passengers  to,  from,  or 
between  any  place  or  places  in  the  United  Kingdom,  excepting 
steam  ferry  boats  working  in  chains,  commonly  called  steam 
bridges."    That  definition  shews  that  in  considering  whether  a 
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vessel  is  a  "passenger  steamer,"  the  fact  that  she  is  used  in  a  1893 
confined  area  is  perfectly  immaterial,  for  it  imports  that,  but  for  matoe,  &c., 
the  exception,  it  would  include  a  boat  fastened  to  the  bank  by  Southport 
chains.    Then  as  regards  the  size  of  the  launch,  the  expression  Morriss. 
"  ship  "  includes  "  every  description  of  vessel  used  in  navigation," 
irrespective  of  its  size,  provided  it  is  not  propelled  by  oars. 
That  continued  to  be  the  only  qualification  down  to  the  passing 
of  the  Merchant  Shipping  Act,  1876  (39  &  40  Yict.  c.  80),  which 
by  s.  16  provided  that  "  any  passenger  steamer  may  carry 
passengers  not  exceeding  twelve  in  number,  although  she  does 
not  carry  a  Board  of  Trade  certificate,  as  provided  by  the  Mer- 
chant Shipping  Act,  1854,  with  regard  to  passenger  steamers." 
That  section  does  not  apply  here,  for  the  vessel  carried  more  than 
twelve  passengers,  but  it  goes  to  shew  that  the  Act  of  1854  was 
intended  to  apply  to  all  passenger  steamers  however  small. 

Bailees,  in  reply.  Sect.  16  of  the  Act  of  1876  had  nothing  to 
do  with  the  size  of  vessels.  Before  that  Act,  if  a  single  person 
was  carried  as  a  passenger  on  board  a  ship  which  was  not  a 
regular  passenger  ship,  he  had  to  be  entered  on  the  ship's  books 
in  order  to  avoid  the  necessity  of  a  survey.  The  section  was 
passed  for  the  purpose  of  getting  rid  of  that  inconvenience. 


LoKD  Coleridge,  C.J.  I  am  of  opinion  that  this  appeal  must 
be  allowed.  The  launch  in  question  cannot  be  held  to  be  within 
the  provisions  of  s.  318  unless  ifc  can  be  said  to  be  a  ship,  for  the 
section  requires  the  duplicate  certificate  to  be  put  up  in  a 
conspicuous  part  of  the  sJii2x  And  by  s.  2  the  term  "  ship  "  is 
defined  to  include  "  every  description  of  vessel  used  in  naviga- 
tion not  propelled  by  oars."  We  are  therefore  reduced  to  the 
question  whether  this  launch  was  a  vessel  used  in  navigation. 

think  that,  having  regard  to  the  size  of  the  sheet  of  water  on 
which  it  was  used,  it  was  not.  Navigation  is  a  term  which,  in 
common  parlance,  would  never  be  used  in  connection  with  a 
sheet  of  water  half  a  mile  long.  The  Attorney-General  has 
asked  where  we  are  to  draw  the  line.  The  answer  is  that  it  is 
not  necessary  to  draw  it  at  any  precise  point.  It  is  enough  for 
us  to  say  that  tlie  present  case  is  on  the  right  side  of  any 
reasonable  line  that  could  be  drawn. 
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1893  Chaeles,  J.  I  am  of  the  same  opinion.  I  agree  with  my 
Mayor,  &o.,  Lord  that  this  launch,  used  in  the  place  in  which  it  was  used, 
)F  SouTHPOET  ^  yessel  used  in  navigation  within  s.  2  of  the  Merchant 

MoREiss.    Shipping  Act,  1854,  and  therefore  not  a  passenger  ship  within 
the  meaning  of  ss.  303  and  318. 

A^]peal  allowed. 

Solicitors  for  appellants :  Andrew  Miller  &  Smith,  for  Toion 
Cleric,  Southport. 

Solicitor  for  respondent :  Solicitor  to  the  Board  of  Trade, 

J.  F.  C. 


O'HAEA,  MATTHEWS  &  CO.  v.  ELLIOTT  &  CO. 

Practice — Costs— Taxation — Refresher  Fees  to  Counsel — Order  lxy.,  r.  27, 

sub-r.  48. 

By  Order  lxv.,  r.  27,  sub-r.  48,  where  a  cause  is  tried  on  viva  voce  evidence 
in  open  Court,  "if  the  trial  shall  extend  over  more  than  one  day,  and  shall 
occupy  either  on  the  first  day  only,  or  partly  on  the  first  and  partly  on  a 
subsequent  day  or  days,  more  than  five  hours  without  being  concluded,  the 
taxing  officer  may  allow,  for  every  clear  day  subsequent  to  that  on  which  the 
five  hours  have  expired,  the  following  fees,"  &c. 

The  trial  of  a  cause  extended  over  parts  of  two  days,  and  occupied  four 
hours  and  a  half  on  the  first  day,  and  five  hours  on  the  second  day.  Upon 
taxation  of  costs  as  between  party  and  party,  the  master  disallowed  refresher 
fees  to  the  successful  party's  counsel  in  respect  of  the  second  day : — 

Held,  that  refresher  fees  ought  to  have  been  allowed  in  respect  of  the  second 
day,  because  the  trial  was  substantially  prolonged  on  that  day  beyond  the  time 
necessary  to  make  up  the  five  hours  mentioned  in  the  sub-rule,  and  the  work 
done  by  counsel  after  the  expiration  of  such  five  hours,  was  done  on  a  "  clear 
day  "  within  the  meaning  of  the  sub-rule. 

The  Courier  ([1891]  P.  355)  followed. 

Walher  v.  Crystal  Palace  District  Gas  Co.  ([189]]  2  Q.  B.  300)  not  followed. 

Appeal  from  the  decision  of  a  master,  referred  to  the  Divi- 
sional Court  by  Wright,  J. 

In  an  action  in  the  Queen's  Bench  Division,  tried  before 
Lawrance,  J.,  with  a  jury,  at  the  Guildhall,  the  plaintiffs  obtained 
judgment  with  costs.  The  case  was  left  part  heard  at  the  end 
of  the  day  on  which  it  came  on  for  trial,  and  was  concluded  on 
the  following  day.  The  trial  occupied  four  hours  and  a  half  on 
the  first  day,  and  five  hours  on  the  second  day.    Upon  the 
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taxation  of  the  plaintiffs'  costs  as  between  party  and  party,  the  189S 


master  declined  to  allow  refresher  fees  to  the  plaintiffs'  counsel  o'Haka, 
in  respect  of  their  attendance  on  the  second  day.  ^^"fe  Co!^^ 

The  plaintiffs  appealed.  Elliott& Co. 

Trevor  White,  for  the  plaintiffs.  The  master  ought  to  have 
allowed  refresher  fees  to  counsel  on  the  second  day.  When  the 
five  hours  were  made  up  on  that  day,  the  subsequent  hearing  was 
a  hearing  on  a  "  clear  day  "  within  Order  Lxv.,  r.  27,  sub-r.  48. 
When  you  have  made  up  one  day  of  five  hours  by  adding  time 
from  the  second  day,  and  there  is  a  further  sitting  on  that  day 
which  occupies  a  substantial  time,  then  refresher  fees  ought  to 
be  allowed,  because  work  is  done  on  a  day  clear  of  the  other 
day  of  five  hours.  It  is  submitted  that  the  decision  in  Walker 
V.  Crystal  Palace  District  Gas  Co.  (1)  was  wrong,  and  it  is  in 
conflict  with  the  decision  of  Butt,  J.,  in  The  Courier  (2),  of 
Grantham,  J.  (after  consultation  with  another  judge),  in  Gibbs  v. 
Barroiv  (3),  and  of  Chitty,  J.,  in  Collins  v.  Worley.  (4)  The 
second  part  of  the  sub-rule  is  in  favour  of  the  construction  con- 
tended for ;  because,  after  stating  the  refresher  fees  which  may 
be  allowed  in  cases  within  the  first  part,  when  the  evidence  is 
taken  viva  voce,  the  sub-rule  proceeds :  "  The  like  allowances 
may  be  made  where  the  evidence  in  chief  is  not  taken  viva  voce, 
if  the  trial  or  hearing  shall  be  substantially  prolonged  beyond 
such  period  of  five  hours,  to  be  so  computed  as  aforesaid,  by  the 
cross-examination  of  witnesses  whose  affidavits  or  depositions 
have  been  used." 

Wildey  Wright,  for  the  defendants.  The  true  construction  of 
the  sub-rule  is  clear.  The  words  "  every  clear  day  subsequent 
to  that  on  which  the  five  hours  shall  have  expired  "  refer  to 
a  day  of  the  week  separate  from  the  day  on  which  the  five 
hours  expire.  The  second  part  of  the  sub-rule  is  meant  to 
create  a  difference  between  cases  in  which  the  evidence  is  taken 
viva  voce  and  cases  in  which  it  is  taken  otherwise.  The  words 
in  the  second  part, "  if  the  trial  on  hearing  shall  be  substantially 
prolonged  beyond  such  period  of  five  hours,"  do  not  aflect  the 

(1)  [1891]  2  Q.  B.  300.  (3)  30  Sol.  J.  538. 

(2)  [1891]  P.  355.  (4)  GO  L.  T.  748. 
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1893  construction  of  the  first  part.  Tlie  decision  in  Walker  v. 
O'Haea,     Crystal  Palace  District  Gas  Co.  (1)  should  be  followed. 

Matthews 
&  Co. 

v.  Day,  J.    I  quite  agree  with  what  the  late  Sir  Charles  Butt 

'  said  in  The  Courier  (2),  that  the  case  before  him  was  not 
altogether  free  from  difficulty.  I  go  further,  and  say  that  this 
case  presents  very  great  difficulty.  I  am  not  wholly  satisfied 
that  the  construction  which  I  am  about  to  put  upon  Order  Lxv., 
r.  27,  sub-r.  48,  is  the  right  one ;  but  still,  I  think  any  other 
construction  would  lead  to  so  much  inconvenience  and  injustice, 
and  would  be  so  opposed  to  the  traditional  usage  of  the  pro- 
fession, that  I  am  fully  justified  in  adopting  the  subtle  con- 
struction which  has  been  suggested  by  my  brother  Collins. 
That  construction  seems  to  me  sound,  and  calculated  to  avoid 
the  mischief  which  would  result  from  the  view  taken  of  the 
sub-rule  in  Walker  v.  Crystal  Palace  District  Gas  Co.  (1)  I  am 
of  opinion  that  the  sub-rule,  the  language  of  which  is  peculiar, 
does  not  exclude  the  right  to  refreshers,  where  a  case  is 
prolonged  on  the  second  day  of  the  hearing,  after  the  expiration 
of  the  five  hours.  The  object  was  to  prevent  refreshers  being 
allowed  where  the  trial  has  occupied  a  short  space  of  time  on 
the  first  day,  and  the  case  runs  into  the  second  day,  and  finishes 
in  a  short  time  on  that  day.  The  notion  seems  to  have  been 
to  regulate  the  length  of  the  first  day  in  estimating  the  number 
of  days  the  case  lasted.  It  is  difficult  to  put  any  other  satis- 
factory construction  upon  the  sub-rule  ;  any  other  construction 
would  be  inconvenient,  not  in  accordance  with  the  old  usage  of 
the  profession,  and  not  in  accordance  with  the  requirements  of 
sound  reason.  Sub-rule  48  provides  that,  "  as  to  refresher  fees, 
where^any  cause  or  matter  is  to  be  tried  or  heard  upon  viva  voce 
evidence  in  open  Court,  if  the  trial  shall  extend  over  more  than 
one  day,  and  shall  occupy  " — here  the  length  of  the  first  day  is 
regulated — "  either  on  the  first  day  only,  or  partly  on  the  first 
and  partly  on  a  subsequent  day  or  days,  more  than  five  hours, 
without  being  concluded,  the  taxing  officer  may  allow,  for  every 
clear  day  subsequent  to  that  on  which  the  five  hours  shall  have 
expired,"  refresher  fees.  The  first  day,  therefore,  may  be  made 
(1)  [1891]  2  Q.  B.  30a  (2)  [1891]  P.  355. 
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oat  by  taking  five  hours,  expiring  either  on  the  first  or  on  a  1893 
subsequent  day  or  days.    Now,  what  is  meant  by  "  clear  day  "  ?  O'Haea, 
It  means,  in  my  opinion,  a  day  such  as  is  spoken  of  before,  ^&™o.^^ 
namely,  another  day.    It  is  a  day  clear  and  distinguishable  ^^^^J^^^^^ 
from  the  day  of  five  hours.    If  you  have  to  borrow  from  the  ^— ^ 
second  day  in  order  to  make  up  the  five  hours  for  the  first  day, 
then  you  must  have  something  more  on  the  second  day.  You 
cannot  begin  to  earn  refresher  fees  until  you  have  made  up  the 
five  hours.    Take  a  case  which  begins  on  Monday  and  occupies 
two  hours  on  that  day — you  are  not  entitled  to  refresher  fees 
until  you  have  worked  three  hours  on  the  Tuesday,  and  then 
you  begin  your  clear  day.    It  is  a  day  clear  of  the  incubus 
of  the  five  hours.    This,  I  understand,  was  the  view  taken  by 
Sir  Charles  Butt  in  The  Courier,  (1)    He  pointed  out  the  diffi- 
culty of  reconciling  the  construction  adopted  in  Walker  v. 
Crystal  Palace  District  Gas  Co.  (2)  with  the  latter  part  of  the 
sub-rule.    I  agree  with  that  view.    I  think  he  must  have  given 
the  same  meaning  to  the  words  "  clear  day  "  as  I  have  suggested. 
I  am  of  opinion,  therefore,  that  the  decision  of  the  master  was 
wrong,  and  this  appeal  ought  to  succeed. 

Collins,  J.  I  am  of  the  same  opinion.  It  is  really  difficult 
to  construe  sub-rule  48  so  as  to  give  it  the  effect  which  the 
legislature  intended.  There  are,  however,  some  things  which 
help  us  in  construing  it  by  enabling  us  to  gather  what  the 
intention  was.  It  seems  to  have  been  intended  that  a  person, 
in  order  to  entitle  himself  to  refresher  fees,  must  shew,  in  the 
first  instance,  that  he  has  attended  five  hours,  whether  upon 
the  first  day  only,  or  upon  that  and  another  day.  The  five 
hours  represents  the  full  day,  and  one  would  suppose  that  after 
the  full  day  was  completed  work  done  afterwards  would  entitle 
counsel  to  refresher  fees.  One  would  suppose  that  after  the 
five  hours  were  made  up  it  was  intended  to  allow  refresher 
fees  for  work  done  subsequently  on  each  day.  I  think  that 
intention  can  be  got  out  of  the  sub-rule.  The  primary  object 
was  to  ensure  that  five  hours'  work  should  be  done  before  counsel 
were  entitled  to  refresher  fees.  Suppose  that  the  five  hours 
were  exhausted  on  the  first  day — then  it  may  be  taken  to  have 
(1)  [1891]  P.  355.  (2)  [1891]  2  Q.  B.  r.OO. 
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Collins,  J. 


1893      been  the  intention  that  counsel,  if  they  attended  longer  than 

O'Haba,    five  hours  on  that  day,  must  be  content  with  the  brief  fees. 

^"fe  C?^^  If  they  attend  for  five  hours  on  the  first  day,  and  the  sitting  is 

^-  „  ^  prolonsred  for  two  hours  more  on  that  day,  then  they  cannot 
Elliott&Co.  ^        ^  ,        .  ^ 

point  to  a  clear  day,  because  they  can  only  point  to  one  day  of 

the  week.  The  question  is,  Can  you  point  to  a  day  clear  of  the 
day  when  the  five  hours  was  made  up  ?  Suppose  the  five  hours 
has  to  be  made  up  by  taking  time  from  the  second  day ;  suppose 
when  you  have  made  up  the  five  hours  on  the  second  day  you 
work  four  hours  more  on  that  day,  then  counsel  may  say :  "  I 
point  to  a  day  in  the  week  on  which  I  did  work  after  the  five 
hours  were  made  up.  If  I  could  only  shew  five  hours'  work  in 
the  two  days,  then  I  could  not  shew  that  the  second  day  was  a 
clear  day,  because  it  was  not  clear  of  the  obligation  to  borrow 
time  from  the  preceding  day  in  order  to  make  up  the  five  hours. 
But  if  I  can  shew  that  I  did  work  on  a  day  of  the  week  clear  of 
the  necessity  of  borrowing  to  make  up  the  five  hours,  then  I 
can  point  to  it  as  a  clear  day  within  the  meaning  of  the  sub- 
rule."  I  am  of  opinion  that,  where  work  has  been  done  on  the 
second  day  after  the  expiration  of  the  five  hours  made  up  by 
taking  time  from  the  second  day,  the  residue  of  the  second  is  a 
"  clear  day  "  on  which  work  has  been  done  within  the  meaning 
of  the  sub-rule.  That  construction  is  made  possible  having 
regard  to  the  second  clause  of  the  sub-rule,  because  it  seems  to 
shew  that  the  intention  was  what  I  have  suggested.  The  second 
clause  only  deals  with  another  class  of  case — namely,  where  the 
evidence  is  taken  on  affidavits  or  depositions,  and  there  is  a 
cross-examination  orally  of  witnesses  whose  affidavits  or  deposi- 
tions have  been  used.  That  class  of  case  was  not  included  in  the 
first  part  of  the  sub-rule,  so  that  it  was  necessary  to  deal  with  it 
specially ;  but  there  is  no  reason  why  the  legislature  should  have 
applied  a  different  rule  or  measure  of  time  to  it,  and  no  indi- 
cation that  any  different  rule  or  measure  of  time  was  intended  to 
be  applied.  I  think  the  second  clause  clearly  implies  that 
refresher  fees  may  be  allowed  where  the  trial  is  substantially 
prolonged  beyond  the  five  hours,  to  be  computed  as  stated  in  the 
first  clause.  The  construction  which  I  put  upon  the  rule  is 
certainly  a  possible  one :  against  it  are  the  opinions  of  Denman,  J., 
and  Wills,  J. ;  whilst  in  favour  of  it  are  those  of  Sir  Charles 
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Butt,  Grantham,  J.  (after  consultation  with  another  judge),  and  1893 
Chitty,  J.    I,  therefore,  think  that  the  weight  of  authority,  as  o'Haea, 
well  as  of  common  sense,  justifies  us  in  adopting  that  con-  ^"^^l^^^' 


Practice — County  Court — Payment  into  Court  without  Denial  of  LiaHlity — 
How  far  an  Admission  of  the  Cause  of  Action — County  Court  Rules,  1889, 
Order  ix.,  r.  11,  Form  104  (a). 

In  an  action  in  tlie  county  court  to  recover  27Z.  for  work  done,  the  defendants 
paid  10?.  into  Court  without  any  denial  of  liability : — 

Held,  that  the  payment  into  Court  admitted  nothing  but  a  liability  to  the 
amount  of  101.,  and  that,  except  as  to  that  amount,  the  defendants  were  not 
precluded  from  shewing  that  the  work  was  not  done  at  their  request. 

Appeal  from  county  court  of  Kent. 

The  action  was  brought  to  recover  the  sum  of  271.  Is.  for  work 
done  by  the  plaintiff  for  the  defendants  as  an  engineer. 

The  defendants  had  employed  one  Gould,  an  engineer,  to  make 
a  certain  survey  and  plans  with  a  view  to  giving  evidence  on 
their  behalf  in  certain  pending  litigation.  Gould  employed  the 
plaintiff  to  make  an  independent  survey  with  a  view  to  his 
giving  corroborative  evidence.  The  plaintiff  accordingly  did 
the  work  and  gave  the  evidence.  He  then  sent  in  his  bill  to  the 
defendants,  which  was  as  follows : — 


struction. 

Solicitor  for  the  plaintiffs  :  A.  M.  Bradley. 
Solicitor  for  the  defendants :  8.  W.  Biley. 


W.  A. 


HENNELL  v.  DA. VIES  and  Another. 


1893 
Jan.  27. 


£ 


s.  d. 


To  making  survey  

Out-of-pocket  expenses  

To  perusing  and  settling  affidavit  . 

To  drawing  plans  and  preparing  proof  of 


6  6  0 
0  16  0 
110 


evidence  

Two  copies  of  drawings  . 
T'o  attending  Court  two  days 


9  9  0 
4  4  0 
6    6  0 


Less  received  on  subpa?na 


28    2  0 
1    1  0 


£27    1  0 
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1893  Upon  that  bill  the  action  was  brought.    The  action  was  com- 

Hennell    menced  in  the  High  Court,  the  particulars  of  demand  above 
Dayies.     specified  being  indorsed  on  the  writ ;  but  before  defence  delivered 
the  action  was  remitted  to  the  county  court. 

The  defendants  paid  into  Court  the  sum  of  101.  without  a  denial 
of  liability.  But  at  .the  hearing  they  sought  to  dispute  Gould's 
authority  to  employ  the  plaintiff  to  do  the  work  on  their  behalf. 
The  deputy  county  court  judge  held  that,  having  regard  to  the 
terms  of  Order  ix.,  r.  11,  and  Form  104  (a),  of  the  County  Court 
Eules,  1889,  the  payment  into  Court  admitted  the  retainer  of  the 
plaintiff  by  the  defendants,  and  that  the  only  point  open  to  the 
defendants  was  whether  the  charges  were  fair  and  reasonable. 
No  evidence  having  been  given  for  the  defendants  to  shew  that 
the  charges  were  excessive,  the  judge  gave  judgment  for  the 
plaintiff  for  the  full  amount  claimed.    The  defendants  appealed. 

B,  D,  Muir,  for  the  defendants.  Payment  into  Court  is  an 
admission  that  the  amount  paid  in  is  due  upon  some  one  or  more 
of  the  items  claimed,  but  it  admits  nothing  more.  It  is  not  an 
admission  that  something  is  due  upon  each  item.  This  was  the 
settled  rule  under  the  old  practice  :  see  Steavenson  v.  Corporation 
of  Berivick  (1),  and  Kingliam  v  Bohms  (2),  and  there  is  nothing 
in  the  County  Court  Kules  or  in  the  Supreme  Court  Eules 
(which  are  in  terms  similar  to  those  of  the  County  Court  Eules) 
to  alter  the  old  practice* 

E.  W,  Garrett,  for  the  plaintiff.  The  deputy  county  court 
judge  was  right.  By  Order  ix.,  r.  11,  of  the  County  Court 
Eules,  1889,  "  Every  such  payment  (into  Court)  shall  be  taken 
to  admit  the  claim  or  cause  of  action  or  complaint  in  respect  of 
which  the  payment  is  made,  unless  the  defendant  shall,  at  the 
time  of  paying  the  money  into  Court,  file  with  the  registrar  a 
notice  according  to  the  form  in  the  Appendix,  stating  his  name  and 
address,  and  further  stating  that,  notwithstanding  such  payment, 
the  defendant  denies  his  liability."  And  the  form  of  notice 
given  in  the  Appendix,  Form  104  (a),  is  this  :  "  Take  notice 
that  the  above-named  defendant  has  paid  into  Court  the  sum  of 

 ~l  in  satisfaction  of  the  whole  of  the  plaintiff's  claim 

(1)  1  Q.  B.  154.  (2)  5  M.  &  W.  94. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


369 


herein  [or  of  so  much  of  the  plaintiff's  claim  as  relates  to  {liere  1893 
describe  the  part  of  the  claim  or  cause  of  action  in  respect  of  lohich  h^^Jke 
the  paijment  is  made)  ].    And,  further,  take  notice  that,  not  with-  -q^^-wiy. 
standing  such  payment,  the  defendant  denies  his  liability."  This 
alters  the  old  practice.    Prior  to  the  J udicature  Acts  payment 
into  Court  in  an  action  on  an  indebitatus  count  merely  admitted 
a  cause  of  action  up  to  the  amount  paid  in ;  but  under  the 
present  rules  it  admits  the  cause  of  action,  that  is  to  say,  the 
whole  cause  of  action  to  which  the  particulars  relate.  According 
to  the  form,  the  defendant  is  bound  to  specify  the  items  in 
respect  of  which  the  payment  into  Court  is  made,  in  order  that 
the  plaintiff  may  know  which  items  are  disputed  and  which 
are  not. 

LoKD  CoLEKiDGE,  C.J.  I  am  of  opinion  that  the  payment 
into  Court  had  not  the  effect  which  the  deputy  county  court 
judge  thought  it  had.  It  admitted  nothing  more  than  a  liability 
up  to  the  amount  paid  in.  The  interlocutory  observations  of  the 
judges  in  Steavenson  v.  Corporation  of  Berwich  (1)  directly  decide 
the  point.    The  case  must  go  back  for  a  new  trial. 

Chakles,  J.  I  am  of  the  same  opinion.  The  deputy  county 
court  judge  seems  to  have  held  that  payment  into  Court  without 
denial  of  liability  admitted  that  something  was  due  on  every 
item,  and  in  so  holding  I  think  he  was  wrong.  It  is  clear  from 
the  case  oiSteavenson  v.  Corporation  of  Berwich  (1),  that  under  the 
former  practice  payment  into  Court  recognised  nothing  more 
than  a  liability  to  a  certain  extent ;  and  to  my  mind  there  is 
nothing  in  the  rules  of  the  Supreme  Court  or  of  the  county 
court  to  alter  that  practice. 

Order  for  new  trial. 

Solicitors  for  plaintiff :  Sismey  <£•  Sismey, 
Solicitors  for  defendants :  Waller  &  Sons, 
(1)  1  Q.  B.  154. 

J.  F.  C. 
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THE  SALT  UNION,  LIMITED,  Appellants;  WOOD,  Eespondent.  ' 

Sldp — Offences  hy  Seaman — Summary  Proceedings — "  Sea-going  Ship tuJiat  is 
—The  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  ss.  109,  243. 

By  s.  109  of  the  Mercliant  Shipping  Act,  1854,  "  the.  whole  of  the  third  part 
of  this  Act  shall  apply  to  all  sea-going  ships  registered  in  the  United  King- 
dom " ;  and  s.  243  in  the  third  part  of  the  Act  enables  seamen  to  he  punished 
summarily  in  the  specified  way  for  certain  offences. 

The  respondent  was  engaged  on  a  screw  steamer,  of  about  142  tons  gross 
tonnage,  registered  as  a  British  ship  at  the  port  of  Liverpool.  She  was  exclu- 
sively used  to  carry  salt  upon  the  rivers  Weaver  and  Mersey  from  Winsford  to 
Liverpool,  where  it  was  transferred  to  ocean-going  vessels.  Her  voyages,  so 
far  as  they  were  upon  the  river  Mersey,  were  in  tidal  waters,  but  did  not  extend 
in  such  tidal  waters  beyond  the  limits  of  the  port  of  Liverpool : — 

Held,  that  the  ship  was  not  a  "  sea-going  "  ship  within  the  meaning  of  s.  109 
of  the  Merchant  Shipping  Act,  1854,  and,  therefore,  that  proceedings  could  not 
properly  be  taken  against  the  respondent  under  s.  243. 

Case  stated  under  the  Summary  Jurisdiction  Acts  by  three 
justices  of  the  peace  of  the  county  of  Chester. 

The  respondent  was  summoned  under  the  Employers  and 
Workmen  Act,  1875  (38  &  39  Vict.  c.  90)  (1),  to  appear  before 
a  court  of  summary  jurisdiction  for  having  unlawfully  refused  to 
carry  out  his  contract  of  service  with,  and  to  obey  the  orders  of, 
the  appellants,  who  claimed  lOZ.  damages. 

The  following  facts  were  proved  or  admitted  before  the  justices, 
and  stated  in  the  case : — 

The  respondent  was  one  of  the  crew  of  the  screw  steamship 
Albion,  a  vessel  or  barge  exclusively  used  for  the  conveyance  of 
salt  upon  the  rivers  Weaver  and  Mersey  from  Winsford,  the 
place  of  its  manufacture,  to  Liverpool,  where  it  was  transferred 


(1)  Sect.  4  enables  a  court  of  sum- 
mary jurisdiction  to  hear  and  deter- 
mine disputes  between  employers  and 
workmen,  and  to  award  damages,  not 
exceeding  10?.,  for  breaches  of  con- 
tract. By  s.  10 :  "  The  expression 
*  workman'  does  not  include  a  domestic 
or  menial  servant,  but,  save  as  afore- 
said, means  any  person  who,  being  a 
labourer,  servant  in  husbandry,  jour- 


neyman, artificer,  handicraftsman, 
miner,  or  otherwise  engaged  in  manual 
labour  .  .  .  has  entered  into  or  works 
under  a  contract  with  an  employer, 
whether  the  contract  be  made  before 
or  after  the  passing  of  the  Act,  be  ex- 
press or  implied,  oral  or  in  writing, 
and  be  a  contract  of  service  or  a  con- 
tract personally  to  execute  any  work 
or  labour." 
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to  ocean-going  vessels.    The  voyages  of  the  Albion  were  upon  189^ 


the  rivers  Weaver  and  Mersey  only,  and  so  far  as  upon  the  river  salt  Union 
Mersey  the  same  voyages  were  upon  tidal  waters,  and  did  not  wood. 
extend  on  such?_tidal  waters  beyond  the  limits  of  the  port  of 
Liverpool. 

The  Albion  was  registered  under  the  Merchant  Shipping  Acts 
as  a  British  ship  in  1887  at  the  port  of  Liverpool,  her  gross 
tonnage  being  142  •  87  tons,  and  registered  tonnage  102  •  99  tons, 
as  appeared  by  the  certified  copy  of  the  entry  of  her  registration. 

The  crew  of  the  Albion  consisted  of  three  men,  respectively 
known  as  captain,  engineer,  and  hand  or  mate.  The  respondent 
was  hand  or  mate  on  the  Albion. 

The  respondent's  duties  were  to  obey  the  captain's  orders  in 
navigating  the  Albion,  and  also  in  tarring,  scraping,  cleaning  the 
cabin,  putting  the  hatches  on,  working  the  derrick  at  Liverpool, 
assisting  at  the  locks,  &c.  He  was  paid  weekly  wages,  and  so 
much  per  ton,  winding,  trip  money,  and  tonnage. 

No  articles  of  agreement  in  writing  had  been  entered  into 
between  the  appellants  and  respondent,  nor  was  he  registered  as 
a  seaman.  The  contract  of  service  was  determinable  on  a  week's 
notice  from  either  party ;  and  a  notice  given  by  the  respondent 
to  the  appellants  was  put  in. 

It  was  alleged  that  the  respondent,  on  August  19, 1892,  refused 
to  comply  with  .the  order  of  the  superintendent  of  the  vessels  and 
barges  of  the  appellants  to  transfer  himself  to  another  vessel. 

The  justices  were  of  opinion  that  the  Albion  was  a  "ship,"  and 
that  the  respondent  was  a  "  seaman  "  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104)  (1) ;  and, 
on  the  authority  of  Great  Northern  Steamship  Fishing  Co.  v.  Edge- 
hill  (2),  they  held  that  the  appellants  had  no  remedy  under  the 

(1)  By  s.  109  :  "  The  whole  of  the  pay,  for  (inter  alia)  wilful  disobedience 
third  part  of  this  Act  shall  apply  to  to  any  lawful  command,  and  continued 
all  sea-going  ships  registered  in  the  wilful  disobedience  to  lawful  corn- 
United  Kingdom,"  with  certain  speci-  mands,  or  continued  wilful  neglect  of 
fied  exceptions.  Sect.  243,  in  the  duty.  By  s.  518  jurisdiction  is  given 
third  part  of  the  Act,  enables  any  sea-  to  two  justices  to  deal  summarily  with 
man  lawfully  engaged  to  be  punished  any  offence  made  inmishable  by  im- 
sumniarily  by  imprisonment  not  ex-  prisonment  not  exceeding  six  months, 
coeding  twelve  weeks,  and  forfeiture  of  or  by  any  penalty  not  exceeding  100/. 
'  (2)  IL  Q.  B.  U.  225. 


372 


QUEEN'S  BENCH  DIVISION. 


[1893] 


1893      Employers  and  Workmen  Act,  1875,  and,  therefore,  dismissed 
Salt  im^n  the  Complaint. 
^l'^^         The  question  of  law  for  the  opinion  of  the  Court  was  : — 

Whether  the  respondent  was  a  workman  who  could  be  dealt 
with  under  the  summons  issued  under  the  Employers  and  Work- 
men Act,  1875 ;  or, 

Whether  he  was  a  seaman,  and  ought  to  have  been  summoned 
and  dealt  with  under  the  Merchant  Shipping  Act,  1854. 

J,  E.  Bankes,  (Joseph  Walton,  Q.C.,  with  him),  for  the  appellants. 
The  justices  were  wrong  in  coming  to  the  conclusion  that  the 
appellants  were  bound  to  proceed  under  s.  243  in  Part  III.  of  the 
Merchant  Shipping  Act,  1854.  Sect.  109  defines  the  classes  of 
ships  and  persons  to  which  Part  III.  applies,  and  provides  that 
"  the  whole  of  the  third  part  of  this  Act  shall  apply  to  all  sea- 
going ships  registered  in  the  United  Kingdom,"  with  certain 
specified  exceptions.  To  bring  the  case  within  s.  243,  therefore, 
which  deals  with  offences  of  seamen  and  their  punishment,  the 
seaman  must  be  engaged  on  a  sea-going  ship  registered  in  the 
United  Kingdom.  On  the  facts  stated  in  the  case,  the  Albion  was 
not  a  sea-going  ship  within  the  meaning  of  s.  109,  because  she 
did  not  in  fact  go  to  sea.  The  expression  "  sea-going  "  is  intro- 
duced to  provide  another  qualification  than  registration,  because 
ships  which  do  not  go  to  sea  can  be  registered.  Whether  or 
not  a  ship  is  sea-going  must  be  a  question  of  fact.  The  Great 
Northern  Steamship  Fishing  Co.  v.  Edgehill  (1)  does  not  apply, 
because  the  ship  in  that  case  was  undoabtedly  a  sea-going  ship. 
The  decision  only  was  that  where  the  case  is  brought  within 
s.  243  of  the  Merchant  Shipping  Act,  1854,  the  remedy  under 
the  Employers  and  Workmen  Act,  1875,  is  by  implication  taken 
away. 

[He  also  referred  to  Overseers  of  Woolwich  v.  Bohertson.  (2)] 
Carver,  for  the  respondent.    First,  there  are  no  negative  words 
in  s.  109  of  the  Merchant  Shipping  Act,  1854,  to  exclude  ships 
which  do  not  go  to  sea  from  the  operation  of  s.  243.    The  con- 
struction put  by  Dr.  Lushington  on  s.  109,  in  The  Milford  (3)  and 

(1)  11  Q.  B.  D.  225.  (2)  6  Q.  B.  D.  654. 

(3)  Sw.  362.       '  I 
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^  The  Jonathan  Goodhue  (1),  should,  therefore,  be  applied  here.  1893 
He  was  dealing  with  s.  191  in  the  third  part  of  the  Act,  which  salt  Union 
gives  the  master  of  a  ship  the  same  rights  and  remedies  for  the  wood 
recovery  of  his  wages  as  seamen  have  under  the  Act,  and  he  held 
that,  as  there  were  no  negative  words  in  s.  109  shewing  that 
s.  191  did  not  apply  to  foreign  masters  and  seamen,  the  Court 
was  not  bound  to  impose  a  restriction,  not  found  in  the  Act, 
upon  those  masters  and  seamen.  Secondly,  the  Albion  was  a 
sea-going  ship  within  the  meaning  of  s.  109.  The  facts  stated 
in  the  case  shew  that  she  was  capable  of  going  to  sea ;  she  was 
registered,  and  the  object  of  registration  is  to  enable  the  ship  to 
get  her  clearances  in  order  to  go  to  sea.  It  is  submitted  that  a 
"  sea-going "  ship  in  s.  109  means  a  ship  so  constructed  and 
found  as  to  be  capable  of  going  to  sea.  Further,  the  part  of  the 
river  Mersey  which  the  Albion  navigated  is  the  sea.  It  is  tidal 
water,  with  only  a  small  proportion  of  fresh  water.  The  appel- 
lants, therefore,  ought  to  have  taken  their  proceedings  under 
s.  243  of  the  Merchant  Shipping  Act,  1854,  and  are  excluded 
from  proceeding  under  the  Employers  and  Workmen  Act, 
1875. 

LoKD  CoLEKiDGE,  C.J.  This  case  has  been  stated  very  fairly 
and  lucidly  by  the  magistrates,  and  it  has  been  extremely  well 
argued  on  both  sides.  We  have  every  material  before  us  for  the 
determination  of  the  point  raised,  and  it  comes  to  the  very  simple 
question  whether  the  case  is  brought  within  s.  243  of  the  Mer- 
chant Shipping  Act,  1854.  If  it  is,  the  proceedings  before  the 
magistrates  were  not  rightly  taken ;  if  it  is  not,  then  the  pro- 
ceedings were  rightly  taken.  The  question  depends  upon  the 
construction  of  a  single  word  in  s.  109  of  the  Merchant  Shipping 
Act,  1854,  which  provides  that  the  whole  of  the  third  part  of  that 
Act  "  shall  apply  to  all  sea-going  ships  registered  in  the  United 
Kingdom."  The  ship  in  question  is  a  British  ship  registered  in 
the  United  Kingdom.  Is  she  a  sea-going  ship  ?  Both  of  those 
conditions  must  concur  in  order  to  bring  the  ship  within  s.  243 
in  the  third  part  of  the  statute.  I  am  of  opinion  that  the  case 
is  not  within  the  Act  of  Parliament.    It  is  a  statute  which  has 

(1)  Sw.  524. 
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1893  to  be  acted  upon  every  day,  and  we  must  give  a  simple,  clear, 
Salt  Union  (i^  possible)  a  sensible  interpretation  to  this  provision,  and  a 
Wood  i^eaning  capable  of  being  at  once  applied  by  the  tribunals  which 
  have  to  act  under  the  provision.    I  cannot  conceive  anything 

Lord  Coleridge,  ^  -i  i 

C.J.  niore  likely  to  lead  to  confusion  and  dilBficulty  than  if  we  were 
to  give  a  construction  to  the  word  "sea-going,"  which  would 
involve  the  magistrates  entertaining  a  variety  of  considerations 
— such  as  whether  the  ship  might  go  to  sea,  or  might  be  sent  to 
sea,  or  was  capable  of  going  to  sea — and  would  involve  their 
deciding  whether  those  conditions  precedent  to  the  exercise  of 
their  jurisdiction  were  made  out.  It  is  a  simple  proposition  to 
hold  that  a  sea-going  ship  means  a  ship  which  does  go  to  sea. 
It  is  not  disputed  that  this  ship  does  not  go  to  sea.  She  is  one 
of  a  line  of  ships  which  conduct  traffic  along  a  river  to  a  point  in 
the  Mersey,  where  they  are  met  by,  and  transfer  their  cargo  to, 
ocean-going  ships.  She  cannot,  to  my  mind,  be  said  to  be  a 
sea-going  ship.  ITo  doubt  she  could  go  to  sea ;  but  she  does  not 
go.  The  first  question  asked  by  the  magistrates  must,  therefore, 
be  answered  in  the  affirmative ;  the  second  question  in  the  nega- 
tive. The  case  must  go  back  to  the  justices  for  a  re-hearing 
upon  these  answers. 


Cave,  J.  I  am  of  the  same  opinion.  The  question  raised  is 
a  very  narrow  one,  and  depends  upon  a  clause  in  s.  109  of  the 
Merchant  Shipping  Act,  1854;  and  the  construction  of  that 
clause  depends  upon  the  application  of  the  principle  "  Expressio 
unius  est  exclusio  alterius."  That  depends  upon  what  is  the 
"  unus  "  and  what  the  "  alter."  The  "  unus  "  obviously  is  a  sea- 
going ship  registered  in  the  United  Kingdom.  In  the  Admiralty 
cases  cited.  Dr.  Lushington  had  to  say  whether  the  "  alter  "  was 
all  other  ships,  whether  British  or  foreign,  or  simply  ships  which 
did  not  go  to  sea.  It  seems  to  me  that  the  judgment^  of  the 
learned  judge  must  be  taken  to  mean,  not  that  there  was  no 
"  exclusio  "  at  all,  but  that  the  "  alter  "  was  not  all  foreign  ships, 
but  only  such  foreign  ships  as  didf  not  go  to  sea,  and  that  con- 
sequently the  section  applied  partly  to  foreign  ships.' -  If  that 
was  the  ground  upon  which  he  came  to  his  conclusion,  the 
reasoning  would  rather  favour  the  appellants'  contention  here 
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than  the  respondent's.    On  the  other  point  I  entirely  agree  with  1893 
the  judgment  of  my  Lord.    I  entertain  no  doubt  that  this  was  ^.^^t  union 
not  a  sea-going  ship.  Judgment  for  the  appellants.  Wood. 

Solicitors  .for  the  appellants :  Bush  &  Co.,  for  J.  E.  Coolce, 
Winsford, 

Solicitor  for  the  respondent :  J".  W.  Thompson,  Liverpool. 

^Y.  A. 


[IN  THE  COURT  OF  APPEAL.] 

In  re  an  Aebitration  between  THE  KIRKLEATHAM  LOCAL  BOARD 
AND  THE  STOCKTON  AND  MIDDLESBOROUGH  WATER  BOARD. 

Waferwor7i:s — Purchase  of  Mains  and  Pipes  and  Fittings — Principle  of 
Valuation — Practice — Appeal — Arbitration  Act,  1889,  s.  19. 

The  Stockton  and  Middlesborough  Corporation  Waterworks  Act,  1876  (39  &  40 
Vict.  0.  ccxxx.),  provides  for  the  transfer  of  the  undertaking  of  a  waterworks 
company  to  the  "  Stockton  and  Middlesborough  Water  Board,"  and  empowers 
the  Board  to  construct  further  works  to  improve  the  supply  of  water  in  Stockton 
and  Middlesborough  and  in  outlying  districts.  By  s.  4,  the  limits  of  the  Act 
for  the  supply  of  water  are  to  include  the  company's  present  limits  and 
certain  specified  places  beyond  such  limits,  and  it  is  provided  that  the  Board 
"  shall,  when  so  required  by  the  sanitary  authority  of  any  district  beyond  the 
boundaries  of  the  boroughs  of  Stockton  and  Middlesborough  respectively,  sell 
to  such  sanitary  authority  all  mains,  pipes,  and  fittings  belonging  to  the  board 
within  that  district "...  at  a  price  to  be  fixed,  in  default  of  agreement,  by 
arbitration,  and  after  such  sale  the  Board  shall  cease  to  supply  water  within 
such  district. 

In  an  arbitration  under  the  foregoing  section,  the  arbitrator  made  his  award 
in  the  form  of  a  special  case  for  the  opinion  of  the  Court,  in  which  he  stated 
that  in  fixing  the  price  of  mains,  pipes,  and  fittings  (sold  by  the  Board  to  the 
sanitary  authority  of  an  outlying  district)  at  a  specified  sum,  he  took  into 
consideration  the  loss  of  revenue  earned  by  the  Board  by  the  supply  of  water 
through  such  mains,  pipes,  and  fittings ;  but  if  the  Court  should  be  of  opinion 
that  this  basis  of  calculation  was  wrong,  he  fixed  this  price  at  a  lower  figure  : — 

field,  first,  that  an  appeal  lay  from  the  judgment  of  a  Divisional  Court  upon 
such  special  case  to  the  Court  of  Appeal. 

In  re.  Knight  and  Tahernacle  Permanent  Building  Society  ([1892]  2  Q.  B. 
r»13)  distinguished. 

Secondly,  that  the  basis  of  calculation  adopted  by  the  arbitrator  was  wrong, 
and  that  the  price  to  be  ascertained  was  the  reasonable  price  of  such  mains, 
pipes,  and  fittings  regarded  as  apparatus  fitted  in  the  ground  and  capable  of 
earning  a  profit,  but  without  any  compensation  to  the  Board  for  the  loss  of  the 
right  of  supplying  water  within  the  district. 

Appeal  by  the  Stockton  and  Middlesborough  Water  Board 
from  a  decision  of  the  Queen's  Bench  Division  (PoHock,  B.,  and 
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0.  A.  Yaughan  Williams,  J.)  upon  a  special  case  stated  by  an  arbi- 
1892  trator. 


In  EE  By  the  Stockton  and  Middlesborough  Corporation  Waterworks 
LEATHAM    ^^^^  ^^'^^  (^^  ^  ^0  Yict.  c.  ccxxx.),  after  recitals  to  the  effect 

l^ocAL^BoAKD  that  the  Stockton,  Middlesborough,  and  Yarm  Waterworks  Com- 
Stockton   pany  were  then  supplying  with  water  the  boroughs  of  Stockton- 

™oRouGH^^  on-Tees  and  Middlesborough  and  their  respective  neighbour- 
Bo\KD  ^oods,  and  that  the  populations  of  those  towns  had  greatly 
increased,  and  that  the  present  appliances  of  the  company  were 
insufficient  for  adequately  supplying  them,  and  that  it  would  be 
of  great  advantage  to  the  boroughs  and  their  neighbourhoods  if 
the  undertaking  of  the  company  were  vested  in  the  corporations 
of  those  boroughs,  and  that  it  was  expedient  that  the  corporations 
should  be  empowered  to  construct  further  works  to  improve  the 
supply  of  water  to  the  boroughs,  it  was  enacted  (s.  4) :  "  The 
limits  of  this  Act  for  the  supply  of  water  shall  comprise  and 
include  the  company's  present  limits,  and  the  parishes,  townships, 
and  places,  or  parts  of  parishes,  townships,  and  places,  set  forth 
in  the  1st  schedule  to  this  Act  annexed:  Provided  always  that 
the  joint  board  hereinafter  constituted  shall,  when  so  required 
by  the  sanitary  authority  of  any  district  beyond  the  boundaries 
of  the  boroughs  of  Stockton  and  Middlesborough  respectively, 
sell  to  such  sanitary  authority  all  mains,  pipes,  and  fittings 
belonging  to  the  joint  board  within  that  district  other  than  and 
except  any  mains,  pipes,  or  fittings  used  for  service  beyond  the 
limits  of  that  district,  at  a  price  to  be  fixed,  in  default  of  agree- 
ment, by  an  arbitrator  to  be  appointed  for  that  purpose  by  the 
Local  Grovernment  Board  on  the  application  of  either  party,  and 
after  such  sale  the  joint  board  shall  cease  to  supply  water  within 
such  district." 

Sect.  5  provided  that  the  Act  should  be  executed  by  a  joint 
board  of  twelve  members,  six  to  be  chosen  by  each  corporation 
from  among  its  own  members.  The  joint  board  was  made  a 
corporation  having  perpetual  succession  and  a  common  seal,  and 
power  to  take  and  hold  lands  and  other  property  for  the  purposes 
of  the  Act. 

Sect.  15  :  "  The  corporations  shall,  within  six  months  after  the 
passing  of  this  Act,  by  notice  ....  require  the  company  to  sell. 
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and  the  company  shall  thereupon  sell,  to  the  corporations  all  c.  A. 

their  undertaking,  property,  rights,  powers,  and  privileges  as  1892 
the  same  exist  at  the  time  of  the  delivery  of  such  notice,  for         ^.^  * 

such  consideration,  either  in  perpetual  annuities  amountinsr  to  Kikk- 

,  .    .  o  LEATHAM 

18,647Z.,  the  present  maximum  statutory  dividend  of  the  com-  Local  Board 
pany,  or,  at  the  option  of  the  company,  for  a  sum  in  gross,  Stoc^om 
calculated  at  twenty -five  years'  purchase  of  such  sum ;  and  in  ^^^qp^ough^^" 
addition  to  the  sum  in  gross  or  in  perpetual  annuities  to  be  ^q^^^' 
paid  to  the  company,  the  corporation  shall  take  over  and  pay 
the  statutory  debt  of  the  company,  at  the  time  of  the  transfer 
and  vesting  of  the  undertaking  in  the  joint  board,  and  all  other 
the  debts  and  liabilities  bona  fide  incurred  by  or  on  behalf  of 
the  company  for  the  time  being,  and  also  shall  pay  to  the  com- 
pany a  sum  for  compulsory  sale  and  for  the  prospective  value 
of  the  company's  undertaking ;  and  if  any  difference  shall  arise  in 
carrying  into  effect  the  provisions  of  this  section,  the  same  shall 
be  settled  by  arbitration,  in  accordance  with  the  provisions  of  the 
Lands  Clauses  Consolidation  Acts,  1845, 1860,  and  1869." 

The  first  schedule  contained  the  names  of  a  number  of  places 
in  Yorkshire,  among  which  was  Kirkleatham,  and  also  the  names 
of  various  places  in  Durham. 

The  transfer  of  the  undertaking  of  the  waterworks  company 
to  the  joint  board  took  effect,  and  the  joint  board  laid  down 
mains  and  pipes  for  supplying  Kirkleatham,  and  supplied  it 
with  water  for  some  years.  In  1891,  the  Kirkleatham  Local 
Board,  being  the  sanitary  authority  of  that  place,  required  the 
joint  board  to  sell  them  the  mains,  pipes,  and  fittings  within  the 
district  of  Kirkleatham.  The  question  of  price  was  referred  to 
an  arbitrator  appointed  by  the  Local  Government  Board,  and 
he,  on  January  18,  1892,  made  an  award  fixing  the  price  at 
25,424Z.  By  an  order  of  the  Queen's  Bench  Division,  made  on 
February  22,  1892,  the  award  was  referred  back  to  the  arbi- 
trator, with  directions  to  restate  it  in  the  form  of  a  special  case, 
so  as  to  raise  the  point  of  law  as  to  the  principle  on  which  the 
price  should  be  ascertained. 

On  May  7,  1892,  the  arbitrator  restated  his  award  in  the  form 
of  a  special  case.    The  material  part  was  as  follows : — 

"At  the  hearing  of  the  said  reference  before  me,  two  rival 
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C.  A.  contentions  were  put  before  me  as  to  the  principle  upon  whicli 

1892  the  price  of  the  mains,  pipes,  and  fittings  under  the  said  Act 

^^T^  ought  to  be  ascertained.    It  was  contended,  on  behalf  of  the 

KiEK-  Kirkleatham  Local  Board,  that  the  basis  of  calculation  should  be 

LEATHAM 

Local  Boaixd  merely  the  value  of  the  said  mains,  pipes,  and  fittings  regarded 
Stockton       plant  in  situ  capable  of  earning  a  profit,  and  this  value  they 

^^BOK^oDGH^^  arrived  at  by  taking  the  cost  of  the  mains,  pipes,  and  fittings,  of 
Watek  laying  them  down  and  making  good  the  ground,  and  deducting 
a  sum  for  depreciation.  They  further  contended  that  I  had  no 
jurisdiction  to  take  into  my  consideration  at  all  the  present  or 
prospective  earnings  of  the  said  mains,  pipes,  or  fittings.  On 
the  other  hand,  it  was  contended,  on  behalf  of  the  joint  board, 
that  the  price  must  be  ascertained  by  reference  to  the  value  of 
that  which  was  parted  with,  but  that  that  value  must  be  taken 
as  the  value  to  the  seller  and  not  the  value  to  the  buyer,  and 
that  as  the  sale  of  the  mains,  pipes,  and  fittings  in  question  was 
coupled  with  an  obligation  on  the  part  of  the  joint  board  to 
cease  to  supply  water  within  the  Kirkleatham  district,  what  the 
joint  board  were  really  parting  with  was  their  power  of  earning 
revenue  by  the  supply  of  water  through  the  mains,  pipes,  and 
fittings  in  question  in  the  Kirkleatham  district ;  and  that,  at  all 
events,  the  value  to  them  of  the  mains,  pipes,  and  fittings  in 
question  was  to  be  measured,  not  by  the  cost  of  providing  them 
and  laying  them  down,  or  by  their  mere  value  as  plant  in  situ, 
but  by  the  re  venae  which  the  joint  board  was  enabled  to  earn 
by  their  means.  Having  regard  to  the  whole  scheme  of  the  said 
Act  of  1S76,  it  seemed  to  me  that  the  contention  of  the  joint 
board  was  the  correct  one,  and  I  therefore  adopted  the  following 
basis  in  arriving  at  my  award.  I  capitalized  the  average  net 
revenue  earned  by  the  joint  board  in  the  Kirkleatham  district 
for  the  seven  years  ending  August  13,  1891,  made  all  proper 
deductions  for  working  expenses,  maintenance,  rates,  &c.,  and, 
further,  deducted  the  Kirkleatham  district's  proportion  of  the 
revenue-earning  part  of  the  Stockton  and  Middlesborough  water 
undertaking  in  1891,  less  certain  deductions,  and  the  result  was 
the  figure  which  I  previously  awarded,  viz.,  25,424?.  In  arriving 
at  the  said  sum  of  25,424?.  I  did  not  take  into  my  consideration, 
nor  does  such  sum  include,  any  amount  in  respect  of  any 
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prospective  increase  in  the  revenue  earned  by  the  joint  board  in      c.  A. 
the  Kirkleatham  district.    If  the  Court  should  be  of  opinion  i892 
that  I  was  wrong  in  adopting  the  basis  of  calculation  aforesaid, 
and  that  the  basis  contended  for  by  the  Kirkleatham  Local  Board 

3jEA.THA.liX 

should  have  been  adopted,  then  I  award  in  the  alternative  that  Local  Boaed 
the  price  of  the  mains,  pipes,  and  fittings,  calculated  upon  such  Stockton 
basis,  is  the  price  or  sum  of  8006?."  ^'^BOBo'^r" 

The  Divisional  Court  gave  judgment,  declaring  that  the  arbi-  ^^^^ 
trator  was  wrong  in  adopting  the  basis  of  calculation  adopted  by 
him  in  making  the  award  of  January  18, 1892,  and  that  the  basis 
of  calculation  contended  for  by  the  Kirkleatham  Local  Board,  as 
stated  in  the  restated  award,  should  have  been  adopted,  and  that 
the  award  ought  accordingly  to  stand  for  8006Z. 

The  Stockton  and  Middlesborough  Water  Board  appealed. 

Dec.  7,  9.    Sir  B,  Webster,  Q,C.,  Balfour  Browne,  Q.C.,  Claude 
Baggallay,  and  Seott  Fox,  for  the  appellants. 

Finlay,  Q.C.,  for  the  respondents.  There  is  a  preliminary 
objection  that  no  appeal  can  be  brought  to  this  Court.  The 
order  on  the  arbitrator  to  state  a  special  case  must  have  been 
made  under  the  Arbitration  Act,  1889,  s.  19.  In  In  re  Knight 
and  Tabernacle  Permanent  Building  Society  (1)  it  was  decided  by 
the  Court  of  Appeal  that  no  appeal  lay  from  the  opinion  ex- 
pressed by  the  Court  on  a  case  stated  under  that  section.  The 
appellants  will  rely  on  the  distinction  taken  by  Bowen,  L.J.,  in 
the  same  case.  The  point  arose  in  Jones  v.  Victoria  Graving 
Dock  Go.  (2),  and  the  Court  was  disposed  to  hold  that  no  appeal 
would  lie  ;  but  the  case  went  off  on  the  ground  of  an  agreement 
that  there  should  be  no  appeal.  The  contention  of  the  appel- 
lants is,  that  admitting  that  where  the  arbitrator  before  making 
his  award  applies  to  the  Court  for  information  as  to  the  principle 
on  which  he  ought  to  proceed,  no  appeal  will  lie  from  the  opinion 
given  by  the  Court,  yet  if  he  makes  his  award  allotting  one 
sum  if  the  Court  adopts  one  principle,  and  another  sum  if  the 
Court  adopts  a  diHerent  principle,  an  appeal  will  lie. 

[Bowen,  L.J.    Under  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  s.  5,  an  arbitrator  may  state  his  award  in 
(1)  [1892]  2  Q.  B.  G13.  (2)  2  Q.  B.  D.  314. 
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0.  A.  the  form  of  a  special  case  for  the  opinion  of  the  Court.  Is  not  that 
1892      what  has  been  done  here  ?] 

In  EE         >S'^V  B.  Webster,  Q.C,  for  the  appellants,  was  not  called  upon. 

KlRK- 
LEATHAM 

^^^^AND°^^°    LiNDLEY,  L.J.    A  right  of  appeal  clearly  exists  unless  it  is 
Stockton   taken  away  by  s.  19  of  the  Act  of  1889,  and  I  am  of  opinion  that 
BOROUGH    it  is  not  taken  away.    The  case  is  not  within  the  decision  in 
^AToT     -^^      Knight  and  Tahernacle  Permanent  Building  Society  (1),  nor 
within  the  mischief  there  referred  to. 


BowEN,  L.J.  I  am  of  the  same  opinion.  I  will  read  what  I 
said  in  In  re  Knight  and  Tahernacle  Permanent  Building  Society  (1)^ 
because  I  am  certain  that  it  expresses  the  opinion  of  the  whole 
Court :  "  The  Arbitration  Act,  1889,  in  order  to  assist  arbitrators, 
has  given  power  to  an  arbitrator  to  take  the  opinion  of  the  Court 
in  two  ways.  He  may  state  his  award  in  the  form  of  a  special 
case.  When  that  is  done  the  arbitrator  has  exhausted  his  powers ; 
he  has  made  his  award  in  such  a  shape  that  the  opinion  of  the 
Court  will  determine  the  rights  of  the  parties,  and  turn  the 
award  into  one  groove  or  the  other.  Therefore,  the  opinion  of  the 
Court  is  in  that  case  an  effective  determination  of  the  rights  of 
the  parties.  I  do  not  doubt  that  in  such  a  case  there  might  be 
an  appeal  from  the  decision  of  the  Divisional  Court  upon  a 
special  case."  The  truth  is,  that  under  the  Common  Law  Pro- 
cedure Act,  1854,  s.  5,  a  special  case  might  be  stated  in  the 
award,  and  it  was  held  in  a  number  of  cases  that  an  appeal  lay 
from  the  decisions  of  the  Court  upon  it.  In  In  re  Knight  and 
Tahernacle  Permanent  Building  Society  (1)  it  was  unsuccessfully 
attempted  to  bring  the  two  classes  of  cases  together,  and  to 
apply  the  rule  that  there  was  an  appeal,  to  a  case  where  the 
arbitrator  had  not  stated  his  award  in  the  form  of  a  special  case, 
but  had  asked  the  opinion  of  the  Court  by  way  of  interlocutory 
proceeding  in  order  to  assist  him  to  form  his  judgment. 


A.  L.  Smith,  L.J.    I  am  of  the  same  opinion. 

Objection  overruled, 

(1)  [1892]  2  Q.  B.  613. 
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Sir  B.  Webster,  Q.C.,  Balfour  Browne,  Q.C.,  Claude  Baggallay,  and      o.  A. 
Scott  Fox,  for  the  appellants.    The  mains,  pipes,  and  fittings  were  1892 
to  be  sold  at  a  price  to  be  fixed  by  the  arbitrator.    The  sanitary 
authority  not  only  purchase  from  the  board  the  mains,  pipes,  and  -^^^^^^ 
fittings,  but  deprive  the  board  of  the  power  of  supplying  water  Local  Board 
through  them.    There  is  nothing  in  the  Act  to  define  the  prin-  Sto^ktox 
ciple  on  which  the  arbitrator  is  to  value  ;  the  price  is  left  to  his  ^^borodgh^^' 
discretion,  and  he  considers  that  the  price  ought  to  be  the  value  ^^1^^ 
of  the  apparatus  to  the  sellers.    Now,  in  estimating  the  value  to 
the  sellers,  the  amount  the  board  was  earning  by  them  ought  to 
be  taken  into  account.    Their  just  value  is  their  value  as  an 
apparatus  earning  profits.    Cost  price  is  not  necessarily  a  test  of 
present  value.     There  might  be  a  number  of  superfluous  pipes 
which  were  of  no  value.  Suppose  a  house  to  be  sold  compulsorily : 
the  test  of  its  value  is  not  what  it  cost  in  building,  but  the  rent 
which  it  will  command;  so  here  the  question  is,  what  will  a 
person  give  to  possess  mains  and  pipes  fitted  in  the  ground  and 
capable  of  earning  a  revenue  ?    It  was  never  intended  by  parlia- 
ment that  each  district  should  be  entitled  to  buy  up  the  mains 
and  pipes  within  it  as  old  iron,  leaving  the  board  with  reservoirs 
and  pumping-stations  erected  at  great  expense  and  rendered 
useless.    But  suppose  the  principle  contended  for  by  the  appel- 
lants is  wrong,  the  8006Z.  is  not  assessed  on  a  correct  principle, 
for  the  arbitrator  has  based  his  valuation  on  the  cost  of  materials 
and  laying  down,  less  depreciation,  which  is  no  test  of  the  value  of 
the  mains  and  pipes  at  the  present  time. 

Finlay,  Q.C.,  and  J.  G,  Wood,  for  the  respondents.  The  argu- 
ment of  the  appellants  mixes  together  two  things  which  are 
wholly  distinct  and  must  not  be  confounded — the  value  of  the 
plant  and  the  value  of  the  right  of  supplying  water.  Sect.  4 
defines  what  is  to  be  sold,  and  the  board  ask  the  Court  to  read 
into  it  a  provision  that  they  shall  receive  compensation  for  the 
loss  of  the  right  of  supplying  water.  This  was  never  intended 
by  the  legislature.  In  rating  cases,  where  pipes  run  through  a 
parish,  the  test  of  their  value  is  what  would  be  the  rent  at  which 
they  would  let  if  they  belonged  to  some  person  other  than  the 
occupier.  The  arbitrator  here  estimates  the  value  by  reference 
to  what  would  be  gained  by  the  person  using  the  mains  and  pipes ; 
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C.  A.      this  is  giving  compensation  for  the  goodwill  of  the  water  supply, 
1892      not  giving  the  value  of  the  pipes.    There  was  no  goodwill,  for 
the  board  had  only  a  defeasible  right.    The  contrast  of  language 
Kirk-     between  ss.  4  and  15  is  strongly  in  favour  of  the  respondents. 

LEATHAM  ^  °  ^  ^ 

Local  Board  If  parliament  had  intended  that  there  should  be  compensation 

and 

Stockton  for  goodwill  there  would  have  been  language  in  s.  4  similar  to 
that  in  s.  15,  not  a  mere  direction  for  the  sale  of  the  mains  and 
pipes. 

8cott  Fox,  in  reply. 

LiNDLEY,  L.J.  The  question  raised  by  this  appeal  is  whether 
the  arbitrator,  in  making  his  award,  has  exceeded  his  power  in 
awarding  the  sum  of  25,424Z.  to  the  Stockton  and  Middlesborough 
Joint  Board,  in  respect  of  certain  mains,  pipes,  and  fittings 
which  have  been  purchased  by  the  Kirkleatham  Local  Board. 

In  order  to  understand  the  position  of  affairs,  and  the  points 
of  law  which  have  been  discussed,  it  is  necessary  to  refer  shortly 
to  the  Act  of  1876  (39  &  40  Vict.  c.  ccxxx.),  and  to  consider  its 
scope. 

It  appears  from  the  recitals  of  that  Act  that,  before  1876,  there 
was  a  waterworks  company  called  the  Stockton,  Middlesborough, 
and  Yarm  Waterworks  Company,  which  supplied  Stockton, 
Middlesborough,  and  their  respective  neighbourhoods  with  water, 
and  that  the  population  of  those  districts  had  very  much  in- 
creased, and  that  it  would  be  for  the  benefit  of  the  public  if  the 
undertaking  of  the  waterworks  company  were  acquired  by  the 
two  corporations  of  the  towns  of  Stockton  and  Middlesborough, 
and  accordingly,  by  s.  15  of  that  Act,  provision  is  made  for  the 
purchase  by  these  corporations  of  all  the  undertaking,  property, 
and  powers  of  the  waterworks  company,  subject  to  the  payment 
of  compensation.  It  was  further  part  of  the  scheme  of  this  Act 
that  the  undertaking  of  the  waterworks  company  should,  after 
payment  by  the  corporations,  be  vested  in  a  joint  board  con- 
stituted by  s.  5,  and  consisting  of  twelve  members,  six  appointed 
by  each  corporation.  They  were  to  have  the  undertaking  vested 
in  them,  and  were  to  work  it  under  the  provisions  of  the  Act. 
Part  of  the  scheme  of  the  Act  was  to  extend  the  limits  for  the 
supply  of  water  by  the  corporations,  or  by  the  joint  board,  which 
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for  this  purpose  may  be  considered  as  representing  them,  and  it      c.  A. 
is  important  to  bear  in  mind  that  the  joint  board,  who  in  this  i892 
case  are  the  sellers,  had  no  existence  whatever  for  any  purpose 
whatever  except  for  the  purposes  defined  by  the  Act.    In  con-  ^^^^^.11 
sidering  their  rights  as  between  themselves  and  the  Kirkleatham  Local  Boaed 

.  ,  .     T  ,  T  AND 

Local  Board,  it  is  important  to  bear  m  mind  that  the  vendors  were  Stockton 

- .  „  .  ,     ,  T      '  J     ^  AND  IMtDDLES- 

not  ordinary  owners  01  a  going  concern,  but  were  only  invested  boeough 
with  statutory  powers  to  be  exercised  on  certain  conditions.  Boabb 

The  extended  limits  within  which  the  water  may  be  supplied  j^j^^J^^  j 
by  the  joint  board  after  the  undertaking  of  the  waterworks  com- 
pany shall  have  been  acquired,  are  stated  in  s.  4  of  the  Act,  and 
they  include  Kirkleatham,  which  has  a  local  board.  Then  there 
is  a  proviso  which  is  all-important,  because  it  states  the  terms 
and  conditions  upon  which  the  powers  of  the  joint  board  are  to 
cease,  and  sales  by  the  joint  board  of  mains,  &c.,  acquired  by 
them  under  the  provisions  of  the  Act  are  to  be  made :  "  Provided 
always  that  the  joint  board  hereinafter  constituted  shall,  when  so 
required  by  the  sanitary  authority  of  any  district  beyond  the 
boundaries  of  the  boroughs  of  Stockton  and  Middlesborough 
respectively,  sell  to  such  sanitary  authority  all  mains,  pipes,  and 
fittings  belonging  to  the  joint  board  within  that  district "  (that 
is,  the  buying  district)  "  other  than  and  except  any  mains,  pipes, 
or  fittings  used  for  service  beyond  the  limits  of  that  district,  at  a 
price  to  be  fixed,  in  default  of  agreement,  by  an  arbitrator  to  be 
appointed  for  that  purpose  by  the  Local  Government  Board  on 
the  application  of  either  party,  and  after  such  sale  the  joint 
board  shall  cease  to  supply  water  within  such  district." 

The  meaning  of  that  proviso  appears  to  me  to  be  reasonably 
plain.  The  joint  board  having  been  called  into  existence  under 
this  Act,  and  created  by  the  Act  for  the  purposes  of  the  Act,  are 
to  have  the  extended  powers  conferred  by  the  Act  upon  this 
condition,  that,  if  the  local  authority  in  any  of  the  enumerated 
townships  shall  require,  the  joint  board  shall  sell  to  them  the 
mains,  pipes,  and  fittings  within  that  district,  and  not  required 
in  any  other  district,  and  thereupon  the  joint  board  shall  cease 
to  supply  that  district.  Now,  what  strikes  one  forcibly  on  reading 
this  section  is  that  there  is  not  a  word  in  it  about  compensation, 
and  compensation  is  not  the  principle  upon  which  it  is  based. 
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The  joint  board  are  by  the  statute  to  cease  to  supply  that  district 
on  the  requisite  notice,  and  on  payment  for  the  mains,  pipes, 
and  fittings.  It  is  true  that  as  soon  as  the  joint  board  ceases 
under  the  statute  to  have  power  to  supply  water  to  the  purchasing 
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Local  Board  district,  the  purchasing  district  acquires  the  right  to  supply 
water  under  the  Public  Health  Act,  1875,  s.  5;  but  what  the 
joint  board  are  to  sell,  and  what  they  are  to  be  paid  for,  is  simply 
the  mains,  pipes,  and  fittings.  It  is  no  part  of  the  scheme  of  this 
legislation  that  they  should  be  compensated  for  or  paid  for  the 
right  which  they  lose  of  supplying  the  purchasing  district  with 
water. 

Bearing  this  in  mind,  we  approach  the  award  of  the  arbitrator, 
which  under  an  order  of  the  Court  he  has  stated  in  the  form  of 
a  special  case.  He  says  that  before  him  the  buyers  and  the 
sellers  differed  in  their  views  as  to  the  principle  upon  which  the 
price  of  these  mains,  pipes,  and  fittings  was  to  be  ascertained. 
The  buyers  contended  that  the  basis  of  calculation  should  be 
merely  the  value  of  the  mains,  pipes,  and  fittings,  regarded  as 
plant  in  situ  capable  of  earning  a  profit.  The  sellers  contended 
that  they  were  entitled  to  be  paid  for  them  a  price  which  is  in 
substance  and  effect  compensation  for  the  loss  of  the  right  to 
supply  the  Kirkleatham  district.  The  arbitrator  in  the  first 
place  had  adopted  the  view  of  the  sellers  and  awarded  25,424?. 
on  that  footing,  and  nobody  quarrels  with  the  amount  if  the 
principle  contended  for  by  the  sellers  is  right.  He  has  now 
stated  in  the  alternative  that,  if  the  basis  contended  for  by  the 
buyers  is  right,  8006Z.  is  the  proper  amount.  Now,  which  is  the 
right  principle?  I  quite  agree  with  the  proposition  that  we 
ought  not  to  disturb  the  finding  of  the  arbitrator  for  the  larger 
sum  of  25,424Z.  unless  we  see  that  he  proceeded  on  a  wrong 
principle ;  but  it  appears  to  me,  for  the  reasons  I  have  given, 
that  the  award  of  that  larger  figure  is  wrong,  because  the 
arbitrator,  in  estimating  the  price  of  the  pipes,  mains,  and  fittings, 
has  really  included  compensation  for  the  loss  of  the  right  to 
supply  water  to  the  district,  and  that  to  my  mind  is  contrary  to 
the  Act. 

I  am  not  surprised  that  the  arbitrator  went  wrong,  for  if  you 
look  at  the  joint  board  as  ordinary  vendors,  as  vendors  of  a  water- 
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supplying  business,  it  would  be  hard  to  deprive  them  of  compen-      c.  A. 
sation;  but  the  arbitrator  has  gone  wrong  in  not  realizing  who  ]892 
the  vendors  were,  and  in  not  seeing  that  they  were  a  mere  statutory 
authority  acquiring  this  property  and  this  right  upon  terms  fixed  j^J^J.^^'^^ 
by  the  Act  of  Parliament,  which  terms  were  not  intended  to  give  Local  Board 
them  any  right  to  compensation  for  the  loss  of  the  profit  which  Stockton 
they  made  in  supplying  the  district.  "^^borough^^" 

In  my  judgment,  therefore,  the  appeal  must  be  dismissed,  with  ^^^-^^ 
costs. 


BowEN,  L.J.  I  am  of  the  same  opinion.  It  seems  to  me,  as 
it  does  to  the  Lord  Justice,  that  the  key  to  the  section  is  that 
it  does  not  provide  compensation  to  the  sellers,  but  merely 
enables  them  to  obtain  the  price  of  something  which  is  to  be 
sold ;  and  that  something  which  is  to  be  sold  is  defined  in  clear 
language  as  the  mains,  pipes,  and  fittings  belonging  to  the  sellers 
within  the  district.  The  section  is  so  framed  as  to  exclude  from 
the  calculation  of  the  price  any  reference  to  the  sellers  being 
deprived  of  their  right  to  supply  water  within  the  district,  and, 
although  there  might  at  first  sight  appear  to  be  injustice  in  an 
Act  which  deprives  the  joint  board  of  their  right  to  supply  the 
district  without  giving  them  any  compensation,  the  circumstances 
of  the  case  shew,  as  the  Lord  Justice  has  explained,  that  it  is 
only  an  apparent  injustice.  The  legislature  unquestionably  has 
said  that  what  the  sellers  are  to  receive  is  price  as  distinct  from 
compensation. 

Now,  it  seems  to  me  that  the  price  can  only  be  ascertained 
on  one  basis,  and  that  basis,  subject  to  one  or  two  remarks  which 
I  will  make  in  a  moment,  is  the  basis  contended  for  by  the 
Kirkleatham  Local  Board.  I  think  that  the  proper  price  must 
be  ascertained  by  considering  what  would  be  a  reasonable  sum 
for  a  willing  purchaser  to  pay  for  those  pipes  as  pipes  capable 
of  earning  a  revenue  by  supplying  the  district  which  they  cover. 
That  basis  of  calculation  is  certainly  not  the  basis  of  calculation 
adopted  by  the  arbitrator  in  arriving  at  the  25,424Z.  lie  states 
the  contention  of  the  joint  board,  and,  although  he  excludes  the 
prospective  chances  of  earning  revenue,  he  has  adopted  the  view 
that  the  value  was  to  be  taken  as  the  value  to  the  sellers  and 
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not  to  the  buyers,  and  that  as  the  sale  of  the  mains,  pipes,  and 
fittings  is  to  be  coupled  with  the  obligation  to  cease  to  supply- 
water  to  the  district,  "  what  the  joint  board  were  really  parting 
with  was  their  power  of  earning  revenue  by  the  supply  of  water 


In  EE 
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Local  Boaed  through  the  mains,  pipes,  and  fittings  in  question,  in  the  Kirk- 
leatham  district ;  and  that,  at  all  events,  the  value  to  them  must 
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be  measured,  not  by  the  cost  to  the  joint  board  of  laying  them 
down,  but  by  the  revenue  the  joint  board  are  able  to  earn  by 
their  means."  That  is  really  stating  the  principle  of  compen- 
sation, and  is  totally  distinct  from  giving  a  reasonable  sum  to  be 
paid  by  the  purchasers  for  them  as  pipes  capable  of  supplying 
the  district.    The  25,424Z.,  therefore,  must  be  wrong. 

Then  comes  the  question,  is  the  other  figure  right  ?  It  seems 
to  me  that  only  two  alternatives  were  placed  before  the  arbitrator 
— viz.,  25,424Z.  and  80061.  Unless  we  can  see  that  the  8006Z.  is 
arrived  at  on  a  clearly  wrong  principle,  it  is  not  our  duty  to  send 
the  matter  back  to  the  arbitrator  in  order  that  he  should  recon- 
sider the  whole  case.  But  so  far  from  thinking  that  he  has  not 
taken  the  right  basis,  it  seems  to  me,  on  reading  his  language  fairly 
and  justly,  and  taking  the  figures  he  has  supplied  to  us,  that  he 
has  taken  the  right  basis.  He  says :  "  It  was  contended  on  behalf  of 
the  Kirkleatham  Local  Board  that  the  basis  of  calculation  should 
be  merely  the  value  of  the  said  mains,  pipes,  and  fittings  regarded 
as  plant  in  situ  capable  of  earning  a  profit."  That  clearly  is  the 
correct  way  of  looking  at  it,  and  if  the  matter  stood  there  nothing 
could  be  inferred  against  the  80061.  from  the  mere  fact  that  it  is 
arrived  at  on  the  basis  contended  for  by  the  Kirkleatham  Local 
Board,  He  says  :  "  If  the  Court  should  be  of  opinion  that  I  was 
wrong  in  adopting  the  basis  of  calculation  aforesaid"  (that  on 
which  he  found  the  25,424Z.),  and  that  the  basis  contended  for 
by  the  Kirkleatham  Local  Board  should  have  been  adopted,  then 
I  award  in  the  alternative  that  the  price  of  the  mains,  pipes,  and 
fittings,  calculated  upon  such  basis,  is  the  price  or  sum  of 
8006Z." — that  is  to  say,  he  has  taken  8006Z.  as  the  proper  figure 
of  value  to  be  allowed  for  the  "  mains,  pipes,  and  fittings  regarded 
as  plant  in  situ  capable  of  earning  a  profit."  The  only  difficulty  is 
caused  by  his  telling  us  that  the  Kirkleatham  Local  Board  arrived 
at  the  value  of  the  mains,  pipes,  and  fittings  as  plant  in  situ  capable 
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of  earning  a  profit  "  by  taking  the  cost  of  the  mains,  pipes,  and      c.  A. 
fittings,  of  laying  them  down  and  making  good  the  ground,  and  i892 
deducting  a  sum  for  depreciation."    Now,  if  that  was  put  for-  j^^^^ 
ward  as  the  principle  for  ascertaining  between  seller  and  buyer 
the  price  of  a  thing  in  situ  capable  of  earning  a  profit,  I  should  Local  Boaed 

...  AXD 

say  it  was  not  the  right  principle  ;  but  it  is  not  put  forward  by  Stockton 
the  arbitrator  as  the  basis,  and  was  very  probably  the  only  way  ^^boSgh^^' 
in  which  the  Kirkleatham  Board  could  frame  their  case  so  as  to  Water 

BOAED. 

give  approximately  the  result  of  the  principle  they  desired  to 
put  forward. 

I  think,  therefore,  that  the  arbitrator  has  taken  the  right 
basis,  and  he  seems  to  me  to  have  gone  as  near  as  he  could  on 
the  evidence  to  a  just  result.  I  am  convinced  that'  it  is  right, 
for  it  seems  to  me  that  both  parties  before  the  arbitrator  were 
satisfied  to  treat  the  25,424Z.  as  the  true  figure  if  the  contention 
of  the  joint  board  as  to  the  basis  of  calculation  was  correct,  and 
to  treat  the  8006^.  as  the  maximum  figure  which  ought  to  be 
paid  if  the  mains,  pipes,  and  fittings  were  to  be  valued  "as 
plant  in  situ  capable  of  earning  a  profit." 

A.  L.  Smith,  L.J.    I  agree  that  the  judgment  of  the  Divi- 
sional Court  should  be  upheld. 

In  order  to  arrive  at  the  true  construction  of  s.  4  of  the  Act 
of  1876,  it  is  important  to  state  shortly  the  circumstances  leading 
up  to  the  passing  of  that  Act.  An  old  waterworks  company  at 
Stockton  and  Middlesborough  had  been  formed  under  an  Act  of 
Parliament  prior  to  1876,  for  the  purpose  of  supplying  water, 
and  in  that  year  the  corporations  of  Stockton  and  Middlesborough 
went  to  parliament  for  increased  powers,  which  vastly  enlarged 
the  area  over  which  they  were  to  be  allowed  to  supply  water ; 
and  it  seems  to  me  that  the  legislature  when  giving  to  the 
Stockton  and  Middlesborough  Corporations  the  powers  they  asked, 
did  so  subject  to  one  condition,  viz.,  that  they  might  only  go 
on  supplying  the  districts  named  in  the  Act  with  water  until 
any  of  the  sanitary  authorities  in  any  of  those  districts  came  in 
and  said  they  wanted  to  supply  the  water  themselves,  and  then 
the  corporations  were  to  cease  doing  so. 

Now,  I  want  to  emphasize  this,  viz.,  that  the  joint  board 
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Board. 
A.L.  Smith,  L.J. 


0.  A.  formed  under  this  Act  liad  no  absolute  monopoly  of  supplying 

1892  water.    They  had  only  a  monopoly  subject  to  a  defeasance,  that 

In  re  is  of  supplying  water  to  Kirkleatham  until  Kirkleatham  came  in 
Kirk-  g^^-^j  «  j  ^^^^^  myself." 

LEATHAM  ' 

Local  Board    Then,  that  being  so,  the  question  arose  before  parliament  what 
Stockton   was  the  sanitary  authority  to  pay  for  when  it  came  in  and  said, 
""""boS^h^'"''!  want  to  supply 'water  myself"?    Now,  of  course,  the  Kirk- 
^ax^^     leatham  Board  must  pay  for  what  the  joint  board  have  to  sell ; 

but  had  these  corporations  the  right  of  supplying  water  in 
Kirkleatham  to  sell  ?  I  say  they  had  not,  for  the  simple  reason 
that  the  Act  only  gave  them  a  right  to  supply  Kirkleatham  until 
Kirkleatham  said,  I  am  going  to  do  it  myself."  That  might 
be  a  year,  a  month,  or  a  day  after  the  mains  were  laid  down 
by  the  corporations.  But  the  whole  argument  of  Sir  Kichard 
Webster  was,  that  what  the  Kirkleatham  people  were  buying 
was  not  only  the  mains  and  pipes  and  so  on,  but  the  right  of 
supplying  water.  It  seems  to  me  that  this  Act  did  not  give  the 
joint  board  any  right  to  supply  water,  but  only  a  right  to  supply 
it  until  Kirkleatham  said,  "  I  am  going  to  supply  it  myself." 
Now  by  the  statute  what  is  it  that  the  joint  board  is  to  sell  to 
the  Kirkleatham  Board  ?  The  statute  is  plain,  "  all  mains,  pipes, 
and  fittings  belonging  to  the  joint  board  within  the  district  "— 
that  is  what  they  have  to  sell.  There  is  not  a  word  here  import- 
ing that  they  are  to  sell  a  right,  which  to  my  mind  did  not 
exist. 

The  mains,  pipes,  and  fittings  being,  then,  the  only  things  to 
be  sold,  how  are  they  to  be  paid  for  ?  They  are  to  be  paid  for 
at  a  price  to  be  fixed  by  an  arbitrator. 

A  question  put  by  Mr.  Finlay  in  his  argument  was  very 
apposite.  He  said.  Supposing  the  joint  board  put  down  mains, 
pipes,  and  fittings  in  Kirkleatham  at  a  total  cost  of  10,OOOZ.  on 
April  1,  and  on  May  1  the  Kirkleatham  people,  as  they  were 
entitled  to  do  under  the  statute,  said,  "  We  want  to  supply 
ourselves  with  water,"  so  that  s.  4  was  brought  into  play — 
supposing  there  were  no  deterioration  in  the  pipes,  and  no 
advancement  in  value  in  the  pipes,  in  those  circumstances  what 
would  Kirkleatham  have  to  pay?  I  answer  unhesitatingly, 
10,000Z.,  and  no  more.    That  is  what  has  to  be  sold  and  what 
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has  to  be  bought,  and  it  is  a  fallacy  to  try  to  take  in,  as  was      C.  A. 
done  by  the  arbitrator  in  this  case  at  the  instance  of  the  joint  1892 
board,  a  right  which  they  never  had  to  sell,  viz.,  that  of  supply- 
ing  water.    In  my  judgment,  therefore,  the  25,424Z.  is  wrong.  le?tha'm 

Now  I  come  to  the  other  figure.  It  seems  to  me  that  in  Local  Boakd 
assessing  the  80061.  the  arbitrator  laid  down  the  right  principle,  Stockton 

IT  x-j-at,-       x.'    n   ;\-  and  Middles- 

and  1  see  no  reason  lor  disturbing  nis  nndmg.  boeough 

Water 

Appeal  dismissed.  Board. 

Solicitors  :  /.  /.  Lincoln,  for  John  T.  Belk,  Middleshorough  ;  11. 
0.  Soutter. 

H.  C.  J. 


PEAESON,  Appellant  v.  THE  ASSESSMENT  COMMITTEE  OF  THE  1893 
HOLBORN  UNION,  Respondents.  Feb.  9 

Poor-rate — Exemptions — Crown  Property — Servants  of  the  Crown — Occupa- 
tion for  Crown  Purposes- — Volunteer  Corps — Storeliouse  for  Arms — Volun- 
teer Act,  1863  (26  &  27  Vict.  c.  65),  s.  26. 

Premises  occupied  by  a  volunteer  corps  for  the  purpose  of  the  service  of  the 
corps,  and  being  reasonably  necessary  for  such  service,  are  occupied  by  servants 
of  the  Crown  for  the  purposes  of  the  Crown,  and,  therefore,  are  exempt  from 
rates. 

Therefore,  premises  occupied  by  the  commanding  officer  of  a  volunteer  corps 
for  the  purpose  of  the  service  of  the  corps,  and  being  reasonably  necessary  for 
such  service,  are  exempt  from  rates,  including  both  such  part  of  the  premises 
as  is  a  storehouse  for  the  depositing  and  safe  keeping  of  arms,  ammunition, 
and  stores,  within  the  meaning  of  s.  26  of  the  Volunteer  Act,  1863,  and, 
therefore,  exempted  from  rates  by  that  section,  and  all  such  other  parts  of  the 
premises  as  are  reasonably  necessary  for  the  service  of  the  corps. 

Case  stated  under  32  &  33  Yict.  c.  67,  s.  40. 

The  questions  raised  by  the  case  concerned  the  rateability  of 
certain  premises  in  Leonard  Street,  E.G.,  used  as  a  storehouse, 
drill-hall,  &c.,  by  the  2nd  Middlesex  Artillery  Volunteers. 

The  appellant  contended  that  the  whole  premises  were  exempt 
from  rateability  (a)  as  storehouses  within  s.  26  of  2G  tfc  27  Yict. 
c.  65,  (b)  as  being  in  the  occupation  of  the  Crown  for  the  purposes 
of  the  Crown. 

The  appellant  was  assessed  in  the  valuation  list  for  the  parisli 
of  St.  Luke,  in  the  Holborn  Union,  in  respect  of  so  much  of 
Vol.  I.  1893.  2  F  2 
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1893  the  premises  as  the  respondents  alleged  were  not  occupied  as  a 

Peabson  storehouse  within  the  meaning  of  s.  26,  at  a  gross  value  of  336Z., 
Assessment         ^  rateable  value  of  280Z.    Notice  of  appeal  against  such 

Committee  assessment  was  duly  sfiven. 

OP  HOLBOEN 

Union.  The  appellant  was  the  commanding  officer  of  the  2nd  Middlesex 
Artillery  Volunteers,  and  as  such  was  lessee  of  the  premises  the 
subject-matter  of  the  assessment  under  a  lease  for  twenty  years,  at 
a  rental  of  400Z.  per  annum.  The  2nd  Middlesex  Artillery  Volun- 
teer Corps  consisted  of  634  officers  and  men.  It  was  one  of  the 
volunteer  corps  of  the  Eastern  Division  of  the  Eoyal  Artillery, 
and  for  discipline  and  command  was  included  in  the  Home 
District,  being  subject  to  the  orders  of  the  major-general  com- 
manding such  district.  The  premises  in  question  had  four 
floors,  with  a  gun-shed  and  drill-hall  at  the  back  extending  to 
the  roof.  The  primary  purpose  of  the  said  premises  was  that 
of  a  storehouse  for  the  guns,  arms,  and  ammunition  of  the  corps. 
These  comprised  eight  guns — namely,  five  64-pounders,  one 
40-pounder,  and  two  12-pounders ;  also  530  stands  of  arms,  with 
corresponding  ammunition,  all  the  property  of  the  Crowu. 
There  were  also  kept  on  the  premises  the  uniforms  of  about  350 
men.  The  said  premises  had  been  duly  certified  as  a  storehouse 
by  the  authorities  pursuant  to  26  &  27  Vict.  c.  65,  s.  26.  The 
said  premises  also  served  the  purpose  of  a  place  of  meeting  for 
drill,  military  instruction,  &c.  Three  non-commissioned  officers 
and  their  families  resided  permanently  upon  the  premises ;  the 
guns,  stores,  ammunition,  &c.,  were  in  charge  of  such  officers. 
The  military  authorities  insisted,  as  a  condition  to  the  supply 
of  the  guns  and  the  granting  of  the  certificate,  upon  the 
presence  of  three  such  non-commissioned  officers.  It  was  found 
in  the  case  that  the  presence  of  these  officers  was  reasonably 
necessary  for  the  purpose  of  such  safe  keeping,  care  and  charge. 

It  was  admitted  by  the  respondents  that,  for  the  purpose  of  a 
storehouse  within  the  meaning  of  s.  26,  portions  of  the  premises 
were  necessary  and  proper.  It  was  found  as  a  fact,  that  for  the 
purposes  of  such  storehouse  the  whole  of  the  premises  were 
necessary  and  proper,  except,  on  the  first  floor,  the  officers' 
mess-room,  the  officers'  ante-room,  the  canteen,  the  sergeants' 
room,  the  men's  mess-room,  and  on  the  third  floor,  two  rooms. 
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The  excepted  parts,  though  suitable  and  proper  for  the  purposes  1893 
of  the  corps,  were  not  storehouses  within  the  meaning  of  s.  26.  Peaeson 

The  value  of  the  whole  premises  was  410Z.  gross  value,  and  Assessment 

S41Z.  13s.  4^.  rateable  value.    It  was  found  that  the  value  of  the  Committee 

OP  HOLBOEN 

portions  of  the  premises  which  were  not  storehouses  within  the  Union. 
meaning  of  s.  26  was  80Z.  8s.  Id.  gross  value,  and  661.  10s.  Id. 
rateable  value. 

The  whole  of  the  premises  were  used  solely  for  the  purposes 
of  the  corps.  The  appellant,  Lieutenant-Colonel  Pearson,  had 
no  use  or  occupation  of  the  premises  other  than  as  colonel 
commanding  the  corps,  and  in  discharge  of  his  duties  as  such. 
With  the  exception  of  the  three  non-commissioned  officers  above 
mentioned,  the  officers  and  men  of  the  corps  had  no  use  or  occu- 
pation of  the  premises  other  than  in  their  capacity  of  artillery 
volunteers. 

Of  the  three  non-commissioned  officers  who  resided  per- 
manently upon  the  premises,  two  were  upon  the  establishment  of 
the  regular  army,  and  received  their  pay  through  one  of  Her 
Majesty's  paymasters,  and  the  third  was  a  "  volunteer,"  having 
retired  from  the  army  upon  a  pension. 

The  rent  of  the  premises  was  paid  from  the  general  fund  of 
the  corps,  formed  in  part  from  the  Government  grant  (about 
1710Z.  per  annum),  in  part  by  voluntary  subscriptions  (about 
200Z.  per  annum). 

The  questions  for  the  opinion  of  the  Court  were  :  (1.)  whether 
the  whole  of  the  premises  were  exempt  from  rates ;  (2.)  whether 
the  portions  of  the  premises  necessary  and  proper  for  storehouses 
were  alone  exempt  from  rates. 

By  the  Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  s.  26  :  "  The 
commanding  officer  of  a  volunteer  corps  or  administrative  regi- 
ment receiving  any  arms,  ammunition,  or  other  stores,  supplied 
at  the  public  expense  or  by  subscript:  3n,  shall,  subject  to  the 
approval  of  the  lieutenant  of  the  county  to  which  the  corps 
belongs,  or  in  which  the  head-quarters  of  the  administrative  regi- 
ment are  situate  (as  the  case  may  be),  appoint  a  proper  storehouse 
for  the  depositing  and  safe  keeping  of  such  arms,  ammunition,  or 
stores.  Every  such  storehouse  shall  be  free  from  all  county, 
parochial,  or  other  local  rates  and  assessments." 

2  F  2  2 
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1893  Poland,  Q.G.  (E.  Boyle,  with  him),  for  the  Jappellant.  The 

Peaeson  whole  of  the  premises  are  exempt  from  rates.    First,  the  exemp- 

AssEs^sMENT  ^^^^  coiitaiiied  in  the  Volunteer  Act,  1863  (26  &  27  Vict.  c.  65), 

Committee  g.  26,  applies  to  the  whole  premises.    It  is  admitted  that  the 

OF  HOLBOEN  '     J.  A  X 

Union.  exemption  applies  to  a  considerable  portion  of  the  building, 
which  is  certified  as  a  storehouse  under  s.  26,  and  those  portions 
of  the  building  which  do  not  come  within  the  literal  meaning  of 
the  word  "  storehouse  "  are  still  within  the  exemption,  as  being 
necessary  for  the  proper  use  of  the  certified  storehouse.  Secondly, 
even  if  there  is  any  part  of  the  '  premises  that  is  not  within  the 
exemption  contained  in  s.  26,  the  whole  is  exempt  as  being 
occupied  by  servants  of  the  Crown  and  for  the  purposes  of 
the  Crown.  The  principle  of  that  exemption  is  explained  by 
Blackburn,  J.,  delivering  the  opinion  of  the  majority  of  the 
judges  in  the  House  of  Lords,  in  the  cases  of  Mersey  Bocks 
V.  Cameron  and  Jones  v.  Mersey  BocJcs  (1),  as  follows:  "The 
Crown  not  being  named  in  the  statute  of  Elizabeth,  is  not 
bound  by  it;  and,  consequently,  the  overseers  cannot  impose 
a  rate  on  the  Sovereign  in  respect  of  lands  occupied  by 
Her  Majesty,  nor  on  those  occupied  by  her  servants  for  Her 
Majesty. 

"  The  exemption  depends  entirely  on  the  occupier,  and  not  on 
the  title  to  the  property.    The  tenants  of  Crown  property,  paying 

rent  for  it,  are  rateable  like  all  other  occupiers  On  the 

other  hand,  where  a  lease  of  private  property  is  taken  in  the 
name  of  a  subject,  but  the  occupation  is  by  the  Sovereign  or  her 
servants  on  her  behalf,  the  occupation  being  that  of  Her  Majesty, 
no  rate  can  be  imposed."  (2) 

That  opinion  was  adopted  by  the  House  of  Lords,  and  must 
be  taken  as  laying  down  the  law  correctly.  This  principle 
is  further  illustrated  by  the  decisions  in  Bey.  v.  Stewart, 
Bey.  V.  Stainshy,  Bey.  v.  Breton,  Bey.  v.  Foster  (3);  Bey.  v. 
Fuller  (4) ;  Coomber  v.  Justices  of  Berks  (5),  and  the  various 
authorities  there  cited.  Several  of  these  decisions  are  strong 
authorities  in  support  of  the  appellant's  contention  as  to  this 


(1)  11H.L.C.443;  35L.  J.(M.CO  1.        (4)  8  E.  &  B.  365  (note). 

(2)  11  H.  L.  C.  at  pp.  463,  464.  (5)  9  Q.  B.  D.  17 ;  10  Q.  B.  D.  267  ; 

(3)  8  E.  &  B.  360.  9  App.  Cas.  61. 
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point ;  for  they  make  it  clear  that,  in  the  case  of  the  regular  1893 


army  and  the  militia,  premises  occupied  as  these  are  would  be  Peaesox 
exempt,  and,  on  the  true  construction  of  the  Volunteer  Act,  ^ggj^slMEKT 
1863,  volunteers  are  equally  the  servants  of  the  Crown.  Beg.  v.  Committee 

'  ^  J  OF  HOLBOllN 

Jay  (1)  shews  that  buildings  used  for  the  custody  of  the  arms  Union. 
and  stores  of  the  militia  come  within  the  words  "  employed  for 
Her  Majesty's  use  or  service."  If  the  volunteers  are  in  the  same 
position  as  the  militia,  that  would  conclude  the  present  case.  No 
doubt,  if  there  were  an  occupation  of  more  than  was  reasonably 
necessary  for  the  performance  of  the  service  the  occupier  would 
be  rateable,  but  only  in  respect  of  the  excess,  which  would 
be  disregarded  if  trifling :  Beg,  v.  Stewart.  (2)  Here,  however, 
the  findings  in  the  case  shew  that  all  the  occupation  was  reason- 
ably necessary,  and  there  was  no  excess. 

Bosanquet,  Q.C.  (B.  Cunningham  Glen,  with  him),  for  the 
respondents.  The  exemption  in  s.  26  of  the  Volunteer  Act, 
1863,  can.  only  apply  to  the  certified  storehouse.  The  findings  in 
the  case  shew  that  the  other  parts  of  the  premises  are  occupied  for 
entirely  different  purposes.  The  volunteers  are  not  servants  of 
the  Crown  within  the  meaning  of  the  decisions  which  establish 
the  exemption  of  the  regular  army  and  the  militia,  for  they  are 
not  subject  to  the  Mutiny  Act  until  called  out  for  active  service 
(26  &  27  Vict.  c.  65,  s.  23).  Even  if  the  volunteers  are  servants 
of  the  Crown,  the  findings  in  the  case  shew  an  occupation  more 
than  reasonably  necessary  for  the  performance  of  the  service,  as, 
for  instance,  in  the  case  of  the  mess-rooms  and  canteen,  and  the 
principle  of  rateability  in  respect  of  such  excess  is  established 
by  the  decisions  already  referred  to,  and  by  numerous  other 
authorities  :  Bex  v.  Hurdis  (3)  ;  Bex  v.  Terrott  (4)  ;  Bex  v.  Brad- 
ford (5) ;  Beg.  v.  Ponsonhy  (6) ;  GamUer  v.  Overseers  of  Lijdford  (7) ; 
Martin  v.  Assessment  Committee  of  West  Berhj  (8) ;  Tunnidiffe  v. 
Overseers  of  BirJcdale.  (9) 
Polandy  Q.G.y  replied. 

(1)  8  E.  &  B.  4G0.  (6)  3  Q.  B.  14. 

(2)  8  E.  &  B.  3G0.  (7)  3  E.  &  B.  346 ;  23  L.  J.  (^LC.)  G9. 

(3)  3  T.  11.  497.  (8)  11  Q.  B.  D.  145. 

(4)  3  East,  50G.  (<))  19  Q.  B.  D.  280 ;  20  Q.  B.  D. 
<5)  4  M.  &  S.  317.  450. 
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1893  Lawrance,  J.  The  main  question  which  is  raised  for  our 
Peaeson  decision  in  this  case  is  whether  a  portion  of  certain  premises 
Assessment  ^^i^^^  described  in  the  case  is  or  is  not  rateable,  that  is,  a 
HoLBOMi  ^^^^  ^  building  of  which  the  greater  part  is  admittedly  a 
Union.  storehouse  within  the  meaning  of  the  Volunteer  Act,  1863 
(26  &  27  Yict.  c.  65),  s.  26.  The  rateable  value  of  the  whole 
premises  is  341Z.  13s.  M,,  and  the  rateable  value  of  the  excepted 
parts  is  66Z.  10s.  Id,  The  question  arises  as  to  the  excepted 
parts,  namely,  the  officers'  mess-room,  the  officers'  ante-room,  the 
canteen,  the  sergeants'  room,  the  men's  mess-room,  and  the  two 
rooms  on  the  third  floor.  The  whole  question  as  to  this  depends 
on  what  is  the  real  position  occupied  by  volunteers,  that  is, 
whether  they  are  servants  of  the  Crown,  or  are  only  persons 
voluntarily  banded  together  for  a  particular  purpose.  On  con- 
sideration of  the  provisions  of  the  Volunteer  Act,  1863, 1  am  of 
opinion  that  they  are  servants  of  the  Crown,  By  s.  2  of  that 
Act,  "It  shall  be  lawful  for  Her  Majesty  to  accept  the  services 
of  any  persons  desiring  to  be  formed  under  this  Act  into  a 
volunteer  corps,  and  offering  their  services  to  Her  Majesty 
through  the  lieutenant  of  a  county."  These  words  shew  that, 
except  for  the  fact  that  volunteers  are  not  paid  as  soldiers  of  the 
regular  army  are,  but  the  corps  only  receives  a  Government 
grant,  they  are  in  the  service  of  the  Crown  in  the  same  way  as 
soldiers  of  the  regular  army  are.  Again,  by  s.  12,  the  Crown 
can  disband  a  volunteer  corps ;  and  by  s.  17,  in  case  of  actual 
or  apprehended  invasion  of  the  United  Kingdom,  the  volunteers 
may  be  called  out  for  military  service.  This  puts  them  in 
a  similar  position  to  the  militia,  who,  by  45  &  46  Vict.  c.  49, 
s.  18,  sub-s.  1,  are  liable  to  be  embodied  in  case  of  imminent 
national  danger.  The  property  required  for  the  use  of  a 
volunteer  corps  must  be  vested  in  some  one,  so  by  s.  25  it 
is  vested  in  the  commanding  officer.  By  s.  26  the  command- 
ing officer  has  power  to  appoint  a  storehouse  for  the  deposit- 
ing and  safe  keeping  of  arms,  ammunition,  or  stores.  That 
is  what  has  been  done  in  the  present  case;  and  in  the  case 
stated  for  the  opinion  of  the  Court  it  is  expressly  found  by  the 
arbitrator  that,  for  the  purposes  of  the  storehouse,  the  whole  of 
the  premises,  except  those  parts  to  which  I  have  already  alluded, 
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are  necessary  and  proper.    On  the  part  of  the  respondents  a  1893 
number  of  cases  have  been  cited  to  shew  that  the  premises  are  Peaeson 
used  in  ways  which  are  in  excess  of  the  mode  of  using  them  assessment 
contemplated  by  s.  26,  and  therefore  are  not  entitled  to  exemp-  (^^^qleoen 
tion.    I  am  of  opinion  that  the  present  case  does  not  come  Union. 
under  that  principle  at  all.    The  premises  are  used  for  Crown  Lawrance,  J. 
purposes,  and  as  if  they  were  Crown  property,  for  they  are 
entirely  occupied  by  the  servants  of  the  Crown  and  used  for  the 
purposes  of  the  Crown.    It  is  urged  that  the  excepted  parts  to 
which  I  have  referred  do  not  come  within  the  exemption  provided 
by  s.  26 ;  but  if  that  is  so,  I  am  of  opinion  that  those  parts  come 
within  the  general  exemption,  which  applies  to  all  property 
which  is  occupied  by  the  servants  of  the  Crown  for  the  purposes 
of  the  Crown. 

For  these  reasons,  I  am  of  opinion  that  the  whole  of  the 
premises  are  exempt  from  rates,  and,  the  first  question  being 
answered  in  the  affirmative,  the  assessment  must  be  quashed. 


Collins,  J.  I  am  of  the  same  opinion.  The  question  for 
decision  is  whether  the  premises  described  in  the  case  are 
exempt  from  rates.  Mr.  Poland  contends,  first,  that  these 
premises  are  exempt  on  the  ground  that  they  come  within  the 
exemption  contained  in  s.  26  of  the  Volunteer  Act,  1863  ;  and, 
secondly,  that  by  the  general  law  they  are  exempt.  I  am  of 
opinion  that  Mr.  Poland's  contention  is  sound,  and  covers  the 
whole  of  the  premises.  I  am  not  sure  that  the  whole  of  the 
premises  are  not  within  s.  20  ;  but  I  am  clear  that  the  whole 
premises  are  either  within  that  section  or  within  the  exemption, 
by  the  general  law,  of  premises  occupied  by  servants  of  the 
Crown  for  the  purposes  of  the  Crown.  Sect.  26  gives  power  to 
appoint  a  storehouse,  and  exempts  such  storehouse  from  rates. 
It  is  expressly  found  in  the  case  that  the  primary  purpose  of 
the  said  premises  is  that  of  a  storehouse  for  the  guns,  arms,  and 
ammunition  of  the  corps,"  and  that  "the  said  premises  have 
been  duly  certified  as  a  storehouse  by  the  authorities  pursuant 
to  26  &  27  Vict.  c.  65,  s.  26."  That  would  seem  to  include  all 
the  premises ;  the  arbitrator  finds  that  the  whole  ambit  of  the 
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house  was  appointed  as  a  storehouse.    Mr.  Bosanquet  contends 

that,  if  he  can  shew  that  a  part  was  not  in  fact  occupied  as 

Pearson    ^  storehouse,  the  exemption  does  not  apply.    To  establish  this 

Assessment  contention,  I  think  he  must  shew,  first,  that  a  part  of  the 

Committee  /  ^  ^ 

OF  HoLBORN  premises  is  not  occupied  as  a  storehouse,  and,  secondly,  that  it 

 *      is  beneficially  occupied — that  is,  that  the  occupiers  are  in 

coihns,  J.  occupation  not  merely  as  servants  of  the  Crown.  I  am  not  sure 
that  the  findings  in  the  case  preclude  me  from  holding  that  the 
whole  of  the  premises  are  within  the  exemption  contained  in 
s.  26.  ISTo  doubt  the  finding  that  the  excepted  parts  are  not 
storehouses  within  the  meaning  of  s.  26,  looks,  prima  facie,  as  if 
those  parts  of  the  premises  were  not  within  the  exemption. 
Certainly  they  are  not  storehouses ;  but  if  it  is  necessary  to 
have  the  three  sergeants  residing  on  the  premises,  their  quarters 
are  a  necessary  part  of  the  building  occupied  as  a  storehouse. 
Now,  it  is  expressly  found  that  the  military  authorities  insist, 
as  a  condition  to  the  supply  of  the  guns  and  the  granting  of  the 
certificate,  upon  the  presence  of  the  three  non-commissioned 
officers.  This  gives  the  three  non-commissioned  officers  the 
right  to  have  reasonable  accommodation,  and  it  follows  as  a 
necessary  consequence  that  their  quarters  are  reasonably  neces- 
sary for  the  maintenance  of  the  storehouse.  I  also  think  that 
the  officers'  mess-room  and  ante-room,  and  the  men's  mess-room 
and  the  canteen,  are  reasonably  necessary  for  the  same  purpose. 
But,  however  this  may  be,  I  am  of  opinion  that,  even  if  the 
excepted  rooms  are  not  within  the  exemption  in  s.  26,  they  are 
exempt  as  being  in  the  occupation  of  servants  of  the  Crown  for 
the  purposes  of  the  Crown.  This  depends  on  whether  volunteers 
are  servants  of  the  Crown.  It  is  necessary  to  consider  whether, 
for  the  purpose  of  exemption  from  rates,  they  are  in  the  same 
position  as  the  regular  army  or  the  militia.  It  is  clear  that 
premises  in  the  occupation  of  the  regular  army  and  the  militia 
are  exempt,  and  the  question  is,  whether  premises  in  the 
occupation  of  the  volunteers  are  equally  so.  It  is  also  clear 
that  the  premises  are  exempt  so  far  as  they  are  occupied  for 
military  purposes.  The  questions  to  be  considered,  therefore, 
are,  first,  whether,  on  the  construction  of  the  Act  of  Parliament, 
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the  volunteers  are  in  the  same  position  as  the  regular  army  and  1893 
the  militia,  and,  secondly,  whether  these  premises  are  occupied  Peaesoit 

for  military  purposes.    I  answer  both  questions  in  the  affirma-  Assessment 

tive.    Sect.  2  of  the  Act  shews  that  a  volunteer  corps  cannot  Committee 

.  OF  HOLBORX 

be  constituted  by  the  mere  will  of  the  persons  composing  the  Union. 
corps,  for  it  cannot  be  constituted  unless  the  Queen  accepts  coiuns,  j. 
their  services.  Sect.  22  provides  for  the  discipline  of  the 
permanent  staff  when  not  on  actual  military  service.  By 
s.  12,  the  Crown  may  disband  a  corps.  By  s.  13,  the  Crown 
may  continue  the  services  of  existing  corps.  By  s.  16,  a 
secretary  of  state  may  make  regulations  for  the  government  and 
discipline  of  the  force.  Sect.  6  provides  that  all  volunteers 
shall  take  the  oath  set  forth  in  the  schedule  to  the  Act,  which 
is  in  these  words :  "  I,  A.  B.,  do  sincerely  promise  and  swear 
that  I  will  be  faithful  and  bear  true  allegiance  to  Her  Majesty 
Queen  Victoria,  and  that  I  will  faithfully  serve  Her  Majesty  in 
Great  Britain  for  the  defence  of  the  same  against  all  her 
enemies  and  opposers  whatsoever,  according  to  the  conditions 
of  my  service."  It  is  true  that  until  the  volunteers  are  called 
out  they  are  not  under  the  Mutiny  Act,  except  the  permanent 
staff ;  but  when  they  are  called  out  for  actual  military  service, 
by  s.  23  they  are  in  this  respect  on  the  same  footing  as  the 
regular  army.  It  follows,  first,  that  volunteer  purposes  are 
military  purposes,  and,  secondly,  there  is  an  express  finding  in 
the  case  that  the  whole  of  the  premises  are  used  solely  for  the 
purposes  of  the  corps,  and  the  colonel  has  no  use  or  occupation 
of  the  premises  other  than  as  colonel  commanding  the  corps 
and  in  discharge  of  his  duties  as  such.  That  finding  cuts  at 
the  root  of  the  argument  based  on  the  authorities  which  were 
cited  on  behalf  of  the  respondents,  for  facts  are  expressly  found 
which  negative  beneficial  occupation.  It  is  not  necessary  to  go 
through  all  the  authorities,  for  it  is  clear  law  that  the  property 
of  the  Crown,  if  occupied  for  the  purposes  of  the  Crown,  is 
exempt  from  rates,  while  at  the  same  time  property  belonging 
to  the  Crown  may  be  rateable  if  it  is  not  occupied  for  Crown 
purposes.  Those  are  the  two  principles,  and  all  the  decisions 
turn  upon  the  question  whether  the  particular  case  comes 
within  one  or  other  of  those  principles.    Cases  such  as  the  case 
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1893      of  the  canteen  :  Bex  v.  Bradford  (1),  have  no  bearing  upon  the 
Pbaeson    present  case,  for  those  cases  turned  on  beneficial  enjoyment, 
Assessment         where,  as  here,  the  occupation  is  for  the  purposes  of  the 
o?Slboen  there  is  no  beneficial  enjoyment.    In  the  case  of  the 

Union.     police-officer's  house:  Martin  v.  Assessment  Committee  of  West 
Collins,  J.    Berhy  (2),  the  house  in  question  was  not  geographically  within 
the  ambit  of  the  buildings  occupied  as  the  police-station.  Here 
the  whole  of  the  premises  are  within  the  ambit  of  one  house. 

For  these  reasons  I  am  clearly  of  opinion  that  the  whole  of 
the  premises  are  exempt. 

Assessment  quashed. 

Solicitors  for  appellant :  Church,  Bendell,  Todd  <&  Co, 
Solicitor  for  respondents :  John  Bexivorthy, 

P.  B.  H. 


SMITH  V.  LEGG. 

Metropolis — Building  Acts — Building  erected  ivitJiout  Notice — Proceeding  hy 
District  Surveyor  after  completion  of  Building — Metropolitan  Building 
Act,  1855  (18  &  19  Vict,  c.  122),  ss.  45,  46,  47,  105. 

By  s.  45  of  tlie  Metropolitan  Building  Act,  1855  (18  &  19  Yict.  c.  122),  if, 
in  erecting  any  building,  anything  is  done  contrary  to  the  rules  of  the  Act, 
power  is  given  to  the  district  surveyor  to  give  the  builder  engaged  in  erecting 
such  building  "  notice  to  cause  anything  done  contrary  to  the  rules  of  the  Act 
to  be  amended ;  and,  by  s.  46,  if  the  builder  to  whom  such  notice  is  given 
makes  default  in  complying  with  such  notice,  a  magistrate  may,  on  the 
application  of  the  surveyor,  make  an  order  requiring  him  to  comply  with  it. 

By  s.  105 :  "  In  cases  where  any  building  has  been  erected  .  .  .  without 
due  notice  to  the  district  surveyor  .  .  .  the  time  during  which  the  district 
surveyor  may  take  any  proceeding  or  do  anything  authorized  or  required  by 
this  Act  to  be  done  by  him  in  respect  of  such  building  .  .  .  shall  begin  to  run 
from  the  date  of  his  discovering  that  such  building  has  been  erected." 

After  the  completion  of  a  building,  which  had  been  erected  without  due 
notice  to  and  without  the  knowledge  of  the  district  surveyor,  he  discovered 
that  it  infringed  the  rules  of  the  Act.  He  thereupon  served  the  builder  who 
had  erected  the  building  with  notice  under  s.  45,  calling  upon  him  to  render 
the  building  conformable  to  the  rules  of  the  Act,  and,  upon  his  failing  to 


1893 

Jan.  20; 
Feb.  1. 


(1)  4  M.  &  S.  317. 


(2)  11  Q.  B.  D.  145. 
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comply  witli  this  notice,  lie  obtained  from  a  magistrate,  under  s.  46,  an  order  1893 

requiring  him  to  do  so : —  ~ 

Held,  that  ss.  45  and  46  only  applied  while  the  building  was  in  course  of  SmTH 

erection,  and  that  s.  105  did  not  enable  thc'  surveyor  to  take  any  proceeding  Legg. 
under  these  sections  when  the  building  had  been  completed. 

Special  case  stated  by  a  metropolitan  police  magistrate 
under  20  &  21  Yict.  c.  43  and  42  &  43  Yict.  c.  49. 

In  January,  1892,  the  appellant,  who  was  a  builder,  was 
employed  by  one  Tappin  to  erect  for  him  a  certain  structure, 
which  was  found  by  the  magistrate  to  be  "  a  building  "  within 
the  meaning  of  the  Metropolitan  Building  Acts.  The  appellant 
did  not  give  to  the  respondent,  who  was  the  district  surveyor 
under  the  Metropolitan  Building  Act,  1855,  for  the  district 
within  which  such  building  was  to  be  erected,  any  notice 
pursuant  to  s.  38  of  that  Act ;  but  he  erected  such  building  and 
completed  it  in  March,  1892,  and  after  that  date  he  ceased  to 
perform  any  work  upon  it.  The  respondent  did  not  discover 
that  the  building  had  been  erected  until  April,  1892.  He 
thereupon  gave  the  appellant  a  notice,  under  s.  45  of  the 
Metropolitan  Building  Act,  1855,  in  the  following  terms : 
"  With  reference  to  the  works  at  the  building  undermentioned, 
and  now  in  progress  under  your  superintendence  as  builder 
engaged  in  executing  the  same,  I  hereby  give  you  notice 
that  they  are  not  conformable  to  the  rules  of  the  Building  Act 
in  the  particulars  hereunder  stated,  and  I  require  you  within 
forty-eight  hours  from  the  date  hereof  to  render  the  same  con- 
formable to  the  rules  of  the  said  Act  in  such  particulars  .  .  . 
Particulars  of  work  done  contrary  to  the  xict,  and  to  be 
amended :  The  said  building  being  enclosed  with  wood,  and 
not  enclosed  with  walls  constructed  of  brick,  stone,  or  other 
hard  and  incombustible  substances,  with  proper  footings  and 
foundations,  and  the  roof  not  externally  covered  with  slates, 
tiles,  metal,  and  other  incombustible  materials  according  to  the 
statute.  Particulars  of  work  required  to  be  done  by  the  Act, 
and  now  to  be  done:  The  said  building  to  be  enclosed  with 
walls  constructed  of  brick,  stone,  or  other  hard  and  incom- 
bustible substances,  with  proper  footings  and  foundations,  and 
the  roof  externally  covered  with  slates,  tiles,  metal,  or  other 
incombustible  materials  according  to  the  statute." 
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Smith 

V. 

Legg. 


The  appellant,  not  having  complied  with  this  notice,  was 
summoned  and  appeared  before  a  metropolitan  police  magistrate, 
who  made  an  order  requiring  him  to  comply  with  the  notice 
within  twenty-eight  days,  but  stated  this  case  for  the  opinion  of 
the  Court.  (1) 

F,  Low  (Macmormn;  with  him),  for  the  appellant.  The  magis- 
trate was  wrong  in  making  the  order.  The  proceedings  were 
taken  under  ss.  45  and  46  of  the  Metropolitan  Building  Act, 
1855.  Those  sections  are  only  applicable  where  there  is  a  building 
in  course  of  erection  :  Parsons  v.  Timewell.  (2)    In  this  case  the 

(1)  By  the  Metropolitan  Building     made  before  a  justice  of  the  peace,  and 


Act,  1855  (18  &  19  Yict.  c.  122),  s.  45  : 
*'In  the  following  cases,  that  is  to  say, 
if  in  erecting  any  building  or  in  doing 
any  work  to,  in  or  upon  any  build- 
ing, anything  is  done  contrary  to  any 
of  the  rules  of  this  Act,  or  anything 
required  by  this  Act  is  omitted  to  be 
done,  or,  in  cases  where  due  notice 
has  not  been  given,  if  the  district 
surveyor  on  surveying  or  inspecting 
any  building  finds  that  the  same  is  so 
far  advanced  that  he  cannot  ascertain 
whether  anything  has  been  done  con- 
trary to  the  rules  of  this  Act,  or 
whether  anything  required  by  the 
rules  of  this  Act  has  been  omitted  to 
be  done ;  in  every  such  case  the  dis- 
trict surveyor  shall  give  to  the  builder 
engaged  in  erecting  such  building,  or 
in  doing  such  work,  notice  in  writing 
requiring  such  builder  within  forty- 
eight  hours  from  the  date  of  such 
notice  to  cause  anything  done  con- 
trary to  the  rules  of  this  Act  to  be 
amended,  or  to  do  anything  required 
to  be  done  by  this  Act,  but  which 
has  been  omitted  to  be  done.  .  .  ." 

By  s.  46  :  "  If  the  builder  to  whom 
such  notice  is  given  makes  default  in 
complying  with  the  requisition  there- 
of within  such  period  of  forty-eight 
hours,  the  district  surveyor  may  cause 
complaint  of  such  non-compliance  to  be 


such  justice  shall  thereupon  issue  a 
summons  requiring  the  builder  so  in 
default  to  appear  before  him,  and,  if 
upon  his  appearance  or  in  his  absence, 
upon  due  proof  of  the  service  of  such 
summons,  it  appears  to  such  justice 
that  the  requisitions  made  by  such 
notice  or  any  of  them  are  authorized 
by  this  Act,  he  shall  make  an  order 
on  such  builder  commanding  him  to 
comply  with  the  requisitions  of  such 
notice,  or  any  of  such  requisitions  that 
may  in  his  opinion  be  authorized  by 
this  Act,  within  a  time  to  be  named 
in  such  order." 

By  s.  105 :  "  In  cases  where  any 
building  has  been  erected  or  work 
done  without  due  notice  being  given 
to  the  district  surveyor,  the  district 
surveyor  may,  at  any  time  within  one 
month  after  he  has  discovered  that 
such  building  has  been  erected  or  work 
done,  enter  the  premises  for  the  pur- 
pose of  seeing  that  the  regulations  of 
this  Act  have  been  complied  with, 
and  the  time  during  which  the  dis- 
trict surveyor  may  take  any  proceed- 
ing or  do  anything  authorized  or 
required  by  this  Act  to  be  done  by 
him  in  respect  of  such  building  or 
work  shall  begin  to  run  from  the  date 
of  his  discovering  that  such  building 
has  been  erected  or  work  done." 


(2)  44  J.  P.  296. 
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building  had  been  completed,  and,  at  the  time  the  notice  was  1893 
given  by  the  respondent,  the  appellant  was  not  a  "builder  Smith 
engaged  in  erecting"  the  building.    The  respondent  might,  no  ^^^^^ 
doubt,  proceed  against  the  appellant  under  s.  41  for  penalties  in 
not  giving  notice  to  him  under  s.  38  before  commencing  work 
upon  the  building.    It  would  be  monstrous  to  hold  that  after  a 
building  had  been  completed,  and  the  builder  had  ceased  to  have 
any  right  to  be  on  the  premises,  the  district  surveyor,  on  dis- 
covering some  defect,  might  compel  the  builder  to  re-enter  on 
the  premises  and  pull  them  down. 

Baldy,  for  the  respondent.  The  order  of  the  magistrate  was 
right.  This  building  is  undoubtedly  dangerous,  being  con- 
structed of  inflammable  material,  and  it  is  highly  important  that 
the  district  surveyor  should  have  power  to  order  such  a  building 
to  be  pulled  down.  No  doubt  ss.  45  and  46,  standing  alone, 
refer  only  to  buildings  in  the  course  of  erection  ;  but  s.  105  gives 
the  surveyor  power  to  act  where  a  building  "  has  been  erected 
without  notice  to  him.  In  such  a  case,  the  surveyor  can,  upon 
discovering  that  the  Act  has  not  been  complied  with,  take 
proceedings  to  compel  the  builder  to  remedy  the  non-compliance. 
If  it  were  not  so,  the  surveyor,  who  discovered  the  most  serious 
defects  in  a  building,  would  have  no  power  to  cause  them  to  be 
remedied,  if  the  building  had  been  completed  the  day  before  he 
made  such  discovery.  The  cases  where  the  discovery  was  not 
made  until  the  building  had  changed  hands  would  be  rare ;  but 
unless  s.  105  applies  to  cases  where  a  building  has  been  com- 
pleted it  can  have  no  operation  at  all. 

Lord  Coleridge,  C.J.  This  case  does  not  seem  to  me  to  pre- 
sent any  great  difficulty.  Mr.  Daldy  frankly  admits  that  the 
contention  which  he  puts  forward  lands  hmi  in  extraordinary 
conclusions  which  it  is  difficult  for  the  Court  to  arrive  at.  Here 
a  building  has  been  erected  which,  for  the  purposes  of  the  argu- 
ment, I  will  assume  was  one  which,  under  the  Act,  could  have 
been  pulled  down,  if  the  proceedings  had  been  taken  in  time.  ISTo 
notice  had  been  given  to  the  district  surveyor  under  s.  38,  and 
the  building  was  commenced,  and  apparently  completely  erected, 
before  the  surveyor  was  aware  of  its  existence  at  ull.  When, 
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Lord  Coleridge, 
C.J. 


1893  however,  lie  did  discover  that  the  building  had  been  erected,  he 
Smith  gave  notice,  under  s.  45,  to  the  builder,  requiring  him  to  pull  down 
Legg.  building.    That  notice  would  have  been  effectual  if  it  had 

been  given  in  time.  The  surveyor  then,  on  the  non-compliance 
of  the  builder  with  the  notice,  proceeded,  under  s.  46,  to  get  an 
order  from  a  metropolitan  magistrate,  commanding  the  builder 
to  comply  with  the  requirements  of  the  notice.  It  is  contended 
that  s.  105  gave  the  surveyor  power  to  take  this  course,  although 
there  was,  at  the  time  he  gave  the  notice,  no  "  builder  engaged 
in  erecting  the  building  "  within  the  terms  of  s.  45,  and  it  is  said 
that  if  we  take  a  contrary  view  we  shall  be  striking  s.  105  out  of 
the  Act  altogether.  Sect.  105  provides  that,  in  cases  where  any 
building  "  has  been  erected  "  without  due  notice  being  given  to 
the  surveyor,  he  may,  within  one  month  after  he  has  discovered 
that  such  building  has  been  erected,  enter  the  premises  for  the 
purpose  of  seeing  that  the  regulations  of  the  Act  have  been 
complied  with,  and  that  the  time  during  which  he  may  take  any 
proceeding  authorized  by  the  Act  in  respect  of  such  building 
shall  begin  to  run  from  the  date  of  his  discovering  that  such 
building  has  been  erected.  Now,  what  is  the  meaning  in  that 
section  of  "  any  proceeding  "  ?  That  question  throws  us  back  on 
ss.  45,  46,  and  47,  to  see  what  those  proceedings  are.  Sect.  45 
clearly  only  applies  while  the  building  is  in  course  of  erection, 
for  it  provides  that  the  notice  shall  be  given  by  the  surveyor  to 
"  the  builder  engaged  in  erecting  such  building."  So  long  as 
the  building  is  in  course  of  erection,  the  builder  is  responsible 
for  any  infringements  of  the  Act ;  but  it  is  a  condition  precedent 
to  the  application  of  ss.  45-47  that  there  should  be  a  building 
in  course  of  erection.  In  this  case  there  was  no  building  in 
course  of  erection.  All  the  work  had  been  done,  and  the  building 
had  been  fully  erected.  To  hold  that  when  a  building  has  been 
completed,  and  paid  for,  and  sold,  and  possibly  resold  more  than 
once,  the  surveyor  might  nevertheless  act  under  these  sections 
and  cause  it  to  be  pulled  down,  without  any  compensation  to 
the  person,  who  had  bought  it  in  perfect  good  faith,  and  in 
ignorance  that  it  had  infringed  the  Act  in  its  erection,  would  be 
a  strong  thing  to  say ;  but  that  does  not  exhaust  the  difficulty. 
The  order  is,  by  s.  46,  to  be  made  on  the  builder,  and  he  is  to  be 
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commanded  to  do  the  requisite  acts.     Suppose  that  the  builder  1893 
has  gone  away,  has  retired  from  business  and  gone  into  the  Smith 
country,  is  he  to  be  obliged  to  re-enter,  business  in  order  that  he  ^^^^ 
may  commit  what  would  be  a  trespass  in  pulling  such  a  house  j^^j.^'^^^^jg^ 
down  ?    Or  suppose  that  the  builder  who  had  erected  the  house 
is  dead,  would  such  an  order  go  against  his  executors  ?    It  seems 
to  me  entirely  out  of  the  question.    Mr.  Daldy  is  obliged  to 
admit  that  these  cases  would  be  within  his  contention ;  but  he 
urges  that  such  cases  would  be  rare  and  unusual.    If  such  cases 
might  ever  happen,  that  is,  I  think,  sufficient  to  destroy  his 
contention.    Can  we  possibly  suppose  that  the  legislature  de- 
liberately intended  such  an  outrage  on  the  rights  of  property  to 
be  the  result  of  this  enactment?    It  seems  to  me  altogether 
unreasonable  to  hold  that  parliament  ever  intended  anything  of 
the  kind.     Then  it  is  said  that  the  result  of  our  view  will  be  to 
do  away  with  s.  105.    I  do  not  think  so.    In  my  opinion,  s.  105 
has  abundant  scope  for  its  operation,  without  extending  ss.  45 
and  46  to  cases  where  a  building  has  been  completed. 

The  point  appears  to  have  been  decided  in  Parsons  v.  Time- 
ivell  (1),  where  Lush,  J.,  said  distinctly  that  ss.  45  and  46  only 
applied  where  there  was  a  building  in  course  of  erection.  That 
is  a  distinct  authority  against  the  argument  for  the  respondent, 
and  even  without  any  authority  I  must  say  that  I  should  have 
come  to  the  same  conclusion.  The  order  of  the  magistrate  was 
wrong,  and  must  be  quashed. 

Cave,  J.  I  am  of  the  same  opinion.  I  think  that  this  is  an 
extremely  clear  case.  I  never  heard  a  more  outrageous  inter- 
pretation of  an  Act  than  that  put  forward  by  the  respondent. 
The  words  of  s.  45  are  perfectly  clear.  The  district  surveyor 
is  to  give  the  notice,  not  to  "the  builder  who  has  erected  the 
building,"  not  to  "the  builder  who  omitted  to  give  notice  to 
him,"  but  to  "the  builder  engaged  in  erecting  such  building." 
That  builder  is  in  a  position  to  put  things  riglit  in  the  building  ; 
and  he  may  be  compelled  by  the  surveyor  to  do  so.  That  seems 
clear  and  sensible  enough.  But  it  is  suggested  that  s.  105 
enables  us  to  put  a  different  and  unnatural  sense  upon  the  words 

(1)  it  J.  P.  20G. 
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used  in  s.  45,  and  that  unless  we  do  so  s.  105  is  made  of  no 
effect.  I  do  not  see  that  at  all.  If  at  the  time  the  surveyor 
makes  the  discovery  there  is  a  builder  engaged  in  erecting  the 
building,  then  the  surveyor  may  proceed  under  s.  45.  Sect.  105 
will  apply  in  many  cases  without  giving  rise  to  the  absurd  results 
which  would  follow  from  the  respondent's  contention.  Sup- 
pose that;  as  might  well  be  the  case  in  consequence  of  the  death 
or  bankruptcy  of  some  of  the  builders,  two  or  three  builders 
had  been  employed,  which  of  them  is  the  district  surveyor  to 
pursue  in  order  to  compel  him  to  engage  men  to  commit  a 
trespass  on  the  property  of  a  person,  who  may  be  neither  the 
person  who  has  erected  nor  who  has  ordered  the  erection  of  the 
building  ? 

I  am  clearly  of  opinion  that  this  order  must  be  quashed. 

Order  quashed. 

Daldy,  applied  for  leave  to  appeal. 

LoKD  CoLEKiDGE,  C.J.  It  is  quite  clear  that  there  is  no 
appeal  in  such  a  case. 

Solicitor  for  appellant :  J.  T.  Bicketts, 
Solicitor  for  respondent :  W.  A.  BJaxland, 

A.  P.  P.  K. 


1893 


Smith 

V. 

Legg. 
Cave,  J. 
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[IN  THE  COUET  OF  APPEAL.]  C.  A. 

1892 

In  EE  AN  Aebitbation  between  KEIGHLEY,  MAXSTED  &  CO.  and  BRYAN     ^ov.  30, 

DURANT  &  CO.   

Arbitration — Aivard — Referring  hach  Award — Discovery  of  Material  Evidence 
after  the  mahing  of  Award — Arbitration  Act,  1889  (52  &  53  Vict,  c,  49), 
s.  10. 

Under  s.  10  of  the  Arbitration  Act,  1889,  the  Court  or  a  judge  has  power  to 
remit  an  award  to  tKe  arbitrator  for  reconsideration  where  it  appears  that  since 
the  making  of  the  award  material  evidence  has  been  discovered  which  might 
have  affected  the  arbitrator's  decision. 

Burnard  v.  Wainwright  (19  L.  J.  (Q.B.)  423;  1  L.  M.  &  P.  455)  approved. 

Appeal  of  Keighley,  Maxsted  &  Co.  from  the  decision  of  a 
Divisional  Court  (Mathew  and  Bruce,  JJ.),  remitting  an  award  to 
the  appeal  committee  of  the  London  Corn  Trade  Association. 

The  dispute  arose  out  of  a  contract  for  the  sale  of  a  cargo  of 
wheat  made  between  Keighley,  Maxsted  &  Co.  as  purchasers,  and 
Bryan  Durant  &  Co.  as  sellers,  the  purchasers  having  refused  to 
accept  the  wheat  when  tendered  to  them.  The  contract  contained 
a  clause  that  all  disputes  arising  out  of  it  should  be  from  time  to 
time  referred  to  two  arbitrators,  who  should  have  power  to  call  in 
a  third,  the  award  of  any  two  of  them  to  be  binding  and  conclu- 
sive, with  a  proviso  that  in  case  either  party  should  be  dissatisfied 
with  the  award  they  might  appeal  to  the  appeal  committee  of 
the  London  Corn  Trade  Association,  subject  to  the  rules  of  that 
association.  By  those  rules  the  appeal  committee  consists  of 
twenty-five  members,  who  in  each  case  brought  before  it  elect 
five  members  from  their  body,  who  hear  the  appeal,  and  who 
must  confirm  the  award  appealed  against,  unless  four  out  of  the 
five  concur  in  reversing  or  varying  it ;  the  award  of  the  appeal 
committee  is  then  signed  by  the  chairman  of  the  body  that 
heard  the  appeal,  and  is  to  be  final  and  conclusive  of  the  matter 
in  dispute.  The  rules  further  provide  that  in  case  of  the  death, 
illness,  &c.,  of  any  of  the  five  members,  the  appeal  committee 
shall  from  time  to  time  elect  a  new  member  or  members  in  his 
or  their  place. 

Vol.  I.  1893.  2  G  2 
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C.  A.  The  dispute  in  the  present  case  was  referred  under  the  rules 

1892  to  three  arbitrators,  who  found  in  favour  of  the  purchasers,  and 

In  EE  on  an  appeal  by  the  sellers  to  the  appeal  committee  the  award 

^Maxsted'  arbitrators  was  confirmed,  and  an  award  to  that  effect 

&  Co.  AND  sifirned  by  the  chairman.    Subsequently  to  the  award,  evidence 

DURANT&CO.       ^  ^  -,        ,       ,  11  -,    -,  T  n  T      ,  -, 

was  discovered  which,  as  was  alleged  by  the  sellers,  disclosed 
facts  that  were  material  to  the  question  in  dispute,  and  which,  if 
they  had  been  before  the  appeal  committee,  might  have  affected 
the  decision ;  and  it  appeared  from  an  affidavit  of  the  sellers  that 
one  of  the  five  members  who  heard  the  appeal  had  said  that 
if  the  evidence  had  been  before  them  his  decision  would  have 
been  affected. 

It  also  appeared  that  one  of  the  five  members  of  the  appeal 
committee  who  heard  the  appeal  had  died  since  the  making  of 
the  award. 

Upon  the  application  of  the  sellers,  Darant  &  Co.,  the 
Divisional  Court,  reversing  the  judge  at  chambers,  made  an 
order,  under  s.  10  of  the  Arbitration  Act,  1889  (1),  remitting  the 
award  to  the  appeal  committee  for  reconsideration. 

Cohen,  Q.G.,  and  Carver,  for  the  appellants.  The  Court  had 
no  jurisdiction  to  remit  the  award  under  s.  10  of  the  Arbitration 
Act,  which  section  gives  no  greater  powers  to  the  Court  than 
those  conferred  on  it  by  s.  8  of  the  Common  Law  Procedure  Act, 
1854,  The  cases  have  placed  a  limited  interpretation  on  the 
last-named  section,  and  the  decisions  in  Hodghinson  v.  Fernie  (2) 
and  Binn  v.  Blahe  (3)  shew  the  circumstances  to  which  the  section 
may  be  applied;  in  the  latter  case,  Archibald,  J.,  at  p.  391, 
lays  down  exhaustively  the  cases  in  which  an  award  may  be  sent 
back  to  the  arbitrator  in  the  following  terms :  "  The  onl}^ 
exceptions  are  where  there  is  corruption  on  the  part  of  the 
arbitrator,  or  excess  of  jurisdiction,  or  where  the  arbitrator  him- 
self admits  that  there  is  a  mistake,  and,  as  it  were,  craves  the 
assistance  of  the  Court  in  setting  it  right."    It  is  clearly  laid 

(1)  By  s.  10  of  the  Arbitration  Act,  any  of  them,  to  the  reconsideration  of 

1889  (52  &  53  Vict.  c.  49),  "  In  all  the  arbitrators  or  umpire." 

cases  of  reference  to  arbitration  the  (2)  3  C.  B.  (N.S.)  189;  27  L.  J. 

Court  or  a  judge  may  from  time  to  (CP.)  66. 

time  remit  the  matters  referred,  or  (3)  Law  Kep.  10  C.  P.  388. 
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down  in  Mills  v.  Master,  &c,,  of  the  Society  of  Bowyers  (1),  that  C.  A. 

s.  8  of  the  Common  Law  Procedure  Act,  1854,  does  not  authorize  i892 

the  Court  to  send  back  an  award  on  other  grounds  than  those  i^^^ 

which  before  the  Act  would  have  induced  them  to  set  it  aside  or  ^f^^^f"^ 


misconduct,  and  the  arbitrators  have  not  invoked  the  assistance 
of  the  Court.  Burnard  v.  Waimvright  (2)  is  the  only  reported 
case  where  an  award  has  been  sent  back  to  the  arbitrator  for 
reconsideration  in  consequence  of  the  discovery  of  fresh  evidence 
subsequently  to  the  award,  and  in  that  case  the  arbitrators 
practically  asked  that  it  might  be  sent  back  to  them. 

Secondly,  there  are  no  arbitrators  or  umpire  within  the  mean- 
ing of  s.  10.  It  is  a  scheme  of  arbitration  not  provided  for  by 
the  Act.  To  remit  the  award  to  the  appeal  committee  would  be 
to  remit  it  to  arbitrators  who  have  not  heard  the  case. 

The  death  of  one  of  the  committee  since  the  award  makes  it 
impossible  to  remit  the  award,  for  it  can  only  be  remitted  to 
those  who  have  heard  the  case,  and  a  remission  to  the  four 
survivors  would  not  be  a  compliance  with  the  rules  governing 
the  arbitration. 

The  evidence  discovered  since  the  award  was  not  such  as  would 
be  receivable  in  a  court  of  law,  and  was  therefore  immaterial, 
and  the  Divisional  Court  wrongly  exercised  its  discretion  in 
sending  the  award  back  for  reconsideration. 

Finlay,  Q.C.,  and  Pollard^  for  the  respondents,  were  not  called 
upon. 

LoKD  EsHER,  M.E.  I  am  of  opinion  that  the  appeal  must  be 
dismissed.  The  parties  are  related  by  a  contract  of  purchase 
and  sale,  which  is  the  only  contract  between  them.  A  dispute 
arose  with  reference  to  that  contract,  the  question  at  issue  being 
whether  the  purchasers  were  bound  to  accept  a  quantity  of 
wheat  when  tendered  to  them.  In  the  contract  the  parties 
had  agreed,  in  case  a  dispute  should  arise,  to  refer  it  to  the 
arbitration  of  certain  persons  (who  were,  I  suppose,  members  of 
the  corn  trade)  as  arbitrators  and  under  certain  conditions ;  if 


to  treat  it  as  a  nullity  in  an  action  brought  to  enforce  it.    The   &  Co.  axt^ 


DURANT  &  Co 


(1)  3  K.  &  J.  GG. 


(2)  19  L.  J.  (Q.B.)  423 ;  1  L.  M.     P.  455. 
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C.A.  no  objection  was  taken  by  either  party  to  the  award,  it  was  oi 
1892      course  to  be  final ;  but  if  either  party  wished  to  take  the  matter 


In  EE  to  an  umpire,  or  by  way  of  appeal,  as  the  parties  call  it,  then  the 
^AxsTED  ^^pire  was  to  be  the  appeal  committee  of  the  London  Corn 
&  Co.  AND   Trade  Association.    The  case  accordingly  went  to  arbitration, 

DUEANT  &  Co.  .  .... 

—  and  one  of  the  parties,  being  dissatisfied  with  the  award,  wished 
'  the  case  to  go  before  the  umpire.  Now,  the  parties  had  not 
only  agreed  that  the  committee  should  be  the  umpire,  but 
they  had  agreed  that  it  should  act  according  to  the  rules  of  the 
London  Corn  Trade  Association,  which  were  well  known ;  and 
when  the  committee,  which  consisted  of  twenty-five  persons, 
came  to  be  umpire,  they,  acting  under  their  rules,  exercised 
their  duty  by  appointing  out  of  their  own  body  a  committee  of 
five  to  act  as  umpire  in  the  dispute.  And  it  may  be  noticed 
here  that,  by  the  rules,  if  one  of  the  five  members  of  the  com- 
mittee died  before  the  matter  was  finally  determined,  another 
member  of  the  body  of  twenty-five  might  be  appointed  in  his 
place.  These  being  the  terms  as  to  the  decision  of  their  dispute 
to  which  the  parties  agreed,  they  went  before  the  committee  of 
five,  who  were  acting  for  the  full  committee  as  umpire ;  of  these 
five  one  member  died,  and  another  can,  if  necessary,  be  put  in 
his  place.  Before  he  died,  however,  there  had  been  a  determina- 
tion of  the  dispute  by  the  committee,  which  amounted  to  a 
determination  by  an  umpire.  Prima  facie,  no  doubt,  this  deter- 
mination was  final  and  conclusive,  and  was  not  subject  to  remis- 
sion to  the  umpire  by  a  court  of  law;  but  one  of  the  parties 
made  an  application  to  the  Queen's  Bench  Division  to  remit  the 
award  to  the  appeal  committee  under  s.  10  of  the  Arbitration 
Act,  1889.  Now,  that  there  has  been  an  arbitration,  and  that 
there  has  been  a  decision  by  the  arbitrators  and  by  the  umpire, 
it  is  impossible  to  doubt,  and  the  arbitration  therefore  comes 
within  the  provisions  of  that  Act.  We  must  see,  therefore, 
whether  the  circumstances  of  the  case  are  such  as  to  justify  the 
Court  in  remitting  the  award  to  the  umpire  for  re-consideration. 

The  Arbitration  Act,  1889,  in  great  measure  follows  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1854 ;  if,  therefore, 
any  part  of  it  is  enacted  in  the  same  terms  as  those  used  in  the 
Common  Law  Procedure  Act,  then,  according  to  the  rules  which 
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govern  the  decisions  of  the  Courts,  if  decided  cases  have  deter-  C.  A. 
mined  the  construction  to  be  placed  on  the  Common  Law  Pro-  1892 
cedure  Act,  we  must  adhere  to  those  decisions  when  we  are      jj^  p^j, 

called  upon  to  place  a  construction  upon  that  part  of  the  "^j^lg^l^' 

Arbitration  Act  in  which  the  same  lanffuas^e  is  used  with  regard  &  Co.  and 

.   •  ..111  DUKANT  &  Co. 

to  the  same  subject-matter.    JNow,  the  provisions  oi  both  these   

Acts  as  to  referring  back  the  decision  of  an  arbitrator  for  re- 
consideration had  their  origin  in  the  following  reason,  as  has  been 
frequently  pointed  out :  previously  to  1854  there  had  been  in  many 
cases  submissions  to  arbitration  containing  a  clause  authorizing 
a  reference  back  to  the  arbitrators;  while  in  other  cases  there 
had  been  no  such  clause  in  the  submission;  and  it  had  been 
decided  that,  in  the  absence  of  such  a  clause  in  the  submission, 
the  Court  could  not  refer  back  the  award,  but  where  there  was 
such  a  clause  the  award  could  be  referred  back,  although  only  on 
certain  specified  grounds.  The  effect  of  both  these  Acts  is  to 
treat  all  submi^ions  to  arbitration  (whether  made  by  consent  or 
compulsorily)  as  though  they  contained  a  clause  giving  the 
Court  power  to  refer  back  the  award  to  the  arbitrator  or  umpire, 
and  we  must  therefore  consider  the  present  arbitration  as  though 
it  had  been  an  old  arbitration — that  is  to  say,  prior  to  1854 — 
and  the  submission  had  contained  such  a  clause. 

There  have  been  many  decisions  upon  the  provisions  relating 
to  arbitration  in  the  Common  Law  Procedure  Act,  1854,  and 
especially  as  to  the  right  construction  of  s.  8,  which  gave  power 
to  the  Court  to  remit  the  matters  referred  to  the  reconsideration 
of  the  arbitrator.  It  has  been  held  that  one  effect  of  the  Act  was 
that  it  continued  the  ordinary  law  as  to  decisions  by  arbitrators, 
that  is  to  say,  that  they  are  final  and  conclusive  both  of  the  law 
and  of  the  facts,  and  that  whether  there  has  been  a  mistake  either 
of  law  or  fact  the  parties  cannot  by  themselves  set  it  up.  Where, 
however,  the  submission  contains  a  power  to  refer  back  to  the 
arbitrator,  if  the  party  alleges  that  there  has  been  a  mistake  on 
the  arbitrator's  part  either  of  law  or  fact,  the  Court  gives  this 
effect  to  the  power :  that  upon  such  a  state  of  facts  alone  the 
decision  cannot  be  questioned  either  on  the  law  or  the  facts,  the 
parties  having  chosen  their  arbitrator  for  better  or  worse  ;  but 
that  if  the  arbitrator  himself  informs  the  Court  that  he  thinks 
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G.  A.      he  has  made  a  mistake  either  of  law  or  fact,  and  both  he 
1892      and  the  party  approach  the  Court,  the  Court  would  send  the 
matter  back  to  him  for  reconsideration,  although  such  a  course 
^axoted'  ^^^^        ^®  taken  on  the  mere  allegation  of  one  of  the  parties. 
&  Co.  AND   That  was  the  law  under  the  Act  of  1854,  and  that  is  the  view 

 .     '  adopted  in  Binn  v.  Blake  (1),  in  which  case  it  is  said  in  terms 

LordE8her,M.R.  ^^^^  award  canuot  be  sent  back  to  the  arbitrator  on  the 
mere  ground  of  mistake,  the  exceptions  being  where  there  has 
been  corruption  or  fraud,  where  there  is  a  mistake  of  law  or  fact 
apparent  on  the  face  of  the  award,  and  where  the  arbitrator 
himself  admits  that  he  has  made  a  mistake.  That  law  or  rule  of 
the  Court,  therefore,  applies  only  where  there  is  an  allegation  by 
the  arbitrator  that  he  has  made  a  mistake  of  law  or  fact ;  and 
the  case  of  Binn  v.  Blake  (1)  is  no  authority  for  anything 
beyond. 

In  the  present  case  there  is  no  allegation  of  any  mistake  by 
the  arbitrators  during  the  progress  of  the  arbitration ;  but  it  is 
said  that  all  the  case  was  not  before  them,  further  material  evi- 
dence having  since  been  discovered.  Our  decision  to-day  will 
apply  only  to  cases  where  evidence  has  been  discovered  since  the 
award,  and  we  do  not  determine  whether  in  other  cases  and 
under  other  circumstances  the  Court  would  be  justified  in  sending 
back  the  award,  as,  for  example,  where  the  evidence  was  known 
to  one  of  the  parties,  but  kept  back  by  him  in  order  to  deceive 
the  arbitrator.  The  only  questions  here  are,  Has  new  evidence 
been  discovered  since  the  award  was  made,  and  is  that  a  good 
ground  for  sending  the  award  back,  though  the  arbitrator  has 
not  asked  us  to  interfere  ?  Now,  before  the  Act  of  1854,  this 
point  was  decided  in  Burnard  v.  Wainwriglit  (2),  and  it 
was  held  that  in  such  a  case  the  Court  had  power  to  refer 
the  award  back  to  the  arbitrator  for  reconsideration.  In  that 
case  the  submission  contained  a  clause  empowering  the  Court  to 
remit  the  matters  to  the  arbitrator,  and  it  was  therefore  the  same 
as  all  submissions  are  at  the  present  day,  for  the  effect  of  the  Act 
of  1889  is  that  every  submission  must  be  taken  to  contain  such  a 
clause.  Wightman,  J.,  decided  that  if  evidence  were  discovered 
after  the  decision  of  the  arbitrator  the  Court  might  (though,  of 
(1)  Law  Kep.  10  C.  P.  388.        (2)  19  L.  J.  (Q.B.)  423;  1  L.  M.  &  P.  455. 
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course,  it  would  not  necessarily  in  every  case)  remit  the  matter      C,  A. 
for  reconsideration,  although  in  that  case  there  had  been  no  1892 


request  of  the  arbitrator  to  that  effect.    That  being  the  law  at  be 
that  time,  we  ought  to  adopt  it  now.  Maxsted' 
Has  new  evidence,  then,  been  discovered  in  the  present  case  ^r^^ 

'     ^        '         _  ^  DUEANT  &  Co. 

which  would  iustify  us  in  sendinsr  the  matter  back  ?  It  has  been   

,  .       ,  1       n      1  LordEsher.M.R. 

argued  that  we  ought  not  to  remit  the  award  unless  the  fresh 
evidence  would  be  good  evidence  if  the  case  were  being  tried  in  a 
Court  of  law.  But  the  parties  have  agreed  to  go  before  an  umpire, 
who  is  not  bound  by  the  strict  rules  of  evidence  enforced  in  a 
Court,  and  to  be  bound  by  his  decision ;  and  in  my  judgment 
the  Court  ought  not  to  fetter  the  arbitrator  or  the  parties  by 
its  own  rules  of  evidence,  but  should  consider  whether  something 
has  been  discovered  since  the  award  which  the  arbitrator  might 
think  material,  and  which  might  alter  his  decision.  We  cannot 
say  what  would  alter  an  arbitrator's  decision ;  but  if  the  evidence 
discovered  relates  to  the  matter  in  dispute,  whether  in  a  Court  of 
law  it  would  or  would  not  be  evidence,  the  Court  has,  in  my  opinion, 
power  to  send  an  award  back  for  reconsideration.  In  the  present 
case  the  evidence  which  has  been  discovered  most  clearly  relates 
sufficiently  to  the  matter  in  dispute  to  justify  us  in  remitting 
the  award,  the  Court  giving  no  intimation  as  to  the  effect  to  be 
given  to  the  evidence.  The  Divisional  Court,  in  the  exercise  of 
its  discretion,  thought  that  the  case  ought  to  be  sent  back  to 
the  umpire,  and  I  should  have  come  to  the  same  conclusion. 
The  judgment  appealed  against  must,  therefore,  be  affirmed. 


Lopes,  L.J.  I  am  of  the  same  opinion.  The  language  of 
s.  10  of  the  Arbitration  Act  is  very  general  and  comprehensive, 
though  I  am  not  prepared  to  say  that  it  is  more  comprehensive 
or  of  larger  import  than  that  of  s.  8  of  the  Common  Law  Proce- 
dure Act,  1854.  It  appears  to  me  that  all  the  cases  decided 
under  the  latter  Act  are  applicable  to  cases  arising  under  s.  10 
of  the  Arbitration  Act,  and  it  is  therefore  material  to  consider 
both  the  law  under  the  Common  Law  Procedure  Act  and  the 
law  that  was  in  existence  before  that  Act  was  passed. 

The  case  of  Burnard  v.  Waimoriglit  (1),  which  was  decided  in 
(1)  19  L.  J.  ((^B.)  423;  1  L.  M.     P.  455. 


412 


QUEEN'S  BENCH  DIVISION. 


[189BJ 


0  A.      1850,  is  an  important  one,  and,  in  my  opinion,  governs  the 
1892       present  case,  for  the  same  point  arose  in  it  which  arises  here. 
KE      There  was  a  clause  in  a  submission  empowering  the  Court  to 
^Maxsted  matter  to  the  arbitrator  for  reconsideration,  together 

^^t'tXco  ^^^^  ^  statement  by  the  arbitrator  that  his  judgment  would  have 
- —     '  been  affected  by  the  evidence  subsequently  discovered.  Those 
Lope.,  L.J.    ^^^^g  g^j.^  sijjiiiaj.- to  those  in  the  present  case,  for  the 

Common  Law  Procedure  Act,  1854,  having  done  away  with  the 
necessity  for  having  a  clause  in  the  submission  authorizing  the 
remission  of  the  award  to  the  arbitrator,  the  absence  of  such  a 
clause  in  the  present  case  makes  no  difference ;  and  we  have  alsa 
in  the  present  case  a  statement  by  one  of  the  arbitrators  that  hi& 
judgment  would  have  been  affected  by  the  evidence.  In  Burnardr 
V.  Wainwright  (1)  Wightman,  J.,  does  not  seem  to  attach 
importance  to  the  arbitrator's  statement  that  the  evidence  would 
have  affected  his  judgment ;  and  it  is  material  to  observe  that 
there  was  no  affidavit  of  the  arbitrator  asking  for  the  assistance 
of  the  Court  or  intimating  an  intention  to  ask  for  their  assistance. 
The  case  of  Mills  v.  Master,  &c.,  of  the  Society  of  Bowyers  (2)  is  a^ 
very  valuable  one,  for  that  decision  placed  a  construction  on  s.  8 
of  the  Common  Law  Procedure  Act,  1854,  to  the  effect  that  it  was 
no  longer  necessary  to  introduce  into  a  submission  a  provision 
for  remitting  the  award  back  to  the  arbitrator  for  reconsidera- 
tion. The  reason  for  this  is  explained  by  Wood,  V.C.,  in  these 
terms  :  "  This  8th  section  is  nothing  more  or  less,  as  it  appears^ 
to  me,  looking  back  to  the  history  of  what  took  place  before  the 
passing  of  the  Act,  than  the  introduction  of  a  statutory  enact- 
ment enabling  the  Court  to  do  that  which  experience  had  shewn 
it  was  convenient  it  should  have  the  power  of  doing,  and  which 
had  frequently  before  been  specially  provided  in  orders  of 
reference  by  the  Court,  and  in  submissions  by  consent  between 
the  parties,  namely,  that  there  should  be  a  special  power  in  the 
Court  to  remit  the  matters  in  question,  or  any  of  them,  to  the 
consideration  of  arbitrators,  rather  than  set  the  whole  award 
aside."  It  is  clear,  therefore,  that  since  the  Common  Law 
Procedure  Act,  1854,  a  submission  to  arbitration  has  the  same 
effect  whether  it  contains  such  a  clause  or  not. 

(1)  19  L.  J.  (Q.B.)  423 ;  1  L.  M.  &  P.  455.  (2)  3  K.  &  J.  66. 
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In  1875  was  decided  the  very  material  case  of  Dinn  v.  C.  A. 
BlaJce  (1),  which  shews  under  what  circumstances  an  award  may  1892 


be  sent  back  to  the  arbitrator.    Upon  the  authority  of  that  case,  RE 
if  the  point  in  the  present  case  were  that  the  arbitrator  had  made  ^^^x^^ed' 
a  mistake  in  law  or  fact,  but  there  was  no  craviner  of  assistance   &  Co.  and 

"  DUEAXT&CO. 

on  his  part,  we  could  not  send  the  award  back.    But  the  present   

case  is,  in  my  opinion,  distinguishable  from  Dinn  v.  BlaJce  (1), 
and  is  within  the  principle  of  the  decision  in  Burnard  v. 
Wainwright  (2),  for  the  ground  of  the  power  to  remit  is  not  that 
the  arbitrator  has  made  a  mistake  in  fact  or  law,  but  that  there 
has  been  a  discovery  of  material  evidence  since  he  made  his 
award.  It  seems  to  me,  therefore,  beyond  question  that  there  is 
jurisdiction  in  the  Court  to  send  back  this  award. 

It  is  said  that  that  jurisdiction  ought  not  to  be  exercised ;  but 
it  appears  to  me  to  be  a  case  in  which  the  Court  may  well 
exercise  it,  for  I  think  it  clear  that  fresh  evidence  has  been 
discovered  since  the  award  was  made.  It  is  contended  that  the 
evidence  is  such  as  would  not  be  received  in  a  court  of  law,  and 
that  therefore  the  award  ought  not  to  be  remitted ;  but  in  my 
opinion  that  contention  fails.  Where  evidence  is  to  be  submitted 
to  a  lay  arbitrator,  he  cannot  look  at  it  in  the  same  light  in 
which  strictly  legal  evidence  is  regarded  in  a  court  of  law ;  he 
looks  at  it  as  an  arbitrator  would  look  at  it,  and,  if  the  evidence 
is  such  as  he  might  receive  and  give  effect  to  as  an  arbitrator, 
we  should  send  the  award  back  to  him,  although  the  evidence 
would  not  be  admissible  according  to  strict  rules  of  law.  I  am 
not  prepared  to  say  that  the  evidence  in  this  case  might  not  be 
receivable  as  legal  evidence :  on  that  point  I  express  no  opinion. 
I  have  come,  therefore,  to  the  conclusion  that  the  Court  had 
jurisdiction  to  remit  this  award,  and  that  the  alleged  evidence 
discovered  since  the  making  of  the  award  was  such  as  to  justify 
the  Court  in  sending  it  back. 

Kay,  L.J.  This  case  is  one  of  importance,  bearing  in  mind  how 
very  material  it  is  that  an  award,  when  once  made,  should  be 
final.  It  is  clear  that  s.  8  of  the  Common  Law  Procedure  Act, 
1854,  which  is  substantially,  though  in  different  words,  re-enacted 

(1)  Law  Hep.  10  C.  l\  388.  (2)  19  L.  J.  (Q.B.)  423 ;  1  L.  ]\r.  &  P.  455. 
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C.  A.  by  s.  10  of  the  Arbitration  Act,  1889,  gave  tlie  Court  a  larger 
^^^^  jurisdiction  to  interfere  with  an  award  than  it  had  before.  I  am 
In  EE  decidedly  of  opinion  that  it  did  not  give  an  appeal  to  the  Court 
Maxsted'  ^Ti^om  the  arbitrator,  and  that  an  award  cannot  be  set  aside  merely 
DuEANT  fe'co  grounds  which  satisfy  the  Court  that  it  would  not  itself  have 
— 7  ^     made  the  award.    What,  then,  was  the  effect  of  the  section  ?  It 

Kay,  L.J.      ^       ^  ,     '  ' 

is  difficult  to  lay  down  in  precise  terms  the  limit  of  the  power 
of  the  Court,  and  we  cannot  do  better  than  be  guided  by  the 
previous  decisions  on  these  two  sections. 

The  Courts  have  always  been  exceedingly  cautious  in  dealing 
with  awards.  Prima  facie,  an  award  is  final  and  not  subject  to 
appeal ;  the  arbitrator  is  chosen  by  the  parties  who  presumably 
prefer  a  domestic  tribunal  which  is  not  bound  rigidly  by  the  rules 
of  evidence ;  and  a  mistake  of  law  or  fact  is  not,  per  se,  a  ground 
for  sending  back  the  award  of  such .  a  tribunal.  The  cases  lay 
down  with  sufficient  clearness  the  rules  on  which  the  Court  ought 
to  act  when  asked  to  remit  an  award  to  enable  us  on  this  appeal 
to  say  that  this  case  is  brought  within  the  rules.  The  ground 
upon  which  I  have  arrived  at  this  conclusion  is  as  follows : 
In  Dinn  v.  Blake  (1),  which  was  decided  after  the  Common  Law 
Procedure  Act,  1854,  Archibald,  J.,  specified  the  cases  in  which 
the  power  of  sending  back  an  award  ought  to  be  exercised ;  he 
confined  them  within  rather  narrow  limits.  But  in  Burnard  v. 
WainwrigM  (2)  the  Court  added  one  other  case,  which  seems 
to  be  this :  that  when,  after  the  award,  further  evidence  is 
discovered  which  might,  and  probably  would,  influence  the  arbi- 
trator's judgment,  and  which  was  not  in  fact  before  him,  there 
may  be  a  ground  for  remitting  the  award  for  reconsideration, 
and  certainly  will  be  a  ground  if  the  arbitrator  says  that  in  his 
view  the  evidence  was  material  and  might  have  affected  his 
decision.  In  Burnard  v.  Wainwriglit  (2)  such  a  statement  was 
made  by  the  arbitrator ;  and  in  the  present  case  nearly  the  same 
thing  has  happened,  for  it  is  stated  in  the  affidavit  that  one  of 
the  arbitrators  had  informed  the  deponent  that  he  considered 
the  evidence  to  be  of  some  weight.  This  case  is,  therefore, 
within  Burnard  v.  Wainwright,  (2)  At  that  time  (the  Common 
Law  Procedure  Act  of  1854  had  not  then  been  passed)  there  was 
(1)  Law  Kep.  10  C.  P.  388.     (2)  19  L.  J,  (Q.B.)  423 ;  1  L.  M.  &  P.  455. 
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a  power  in  the  Court,  by  agreement  of  the  parties,  to  remit  an  C.A. 

award ;  but  that  power  was  not  treated  as  giving  the  Court  an  1892 

absolute  discretion  to  remit  an  award  on  any  ground.  But  it  was  j^^- 

thought  that  a  proper  case  in  which  to  exercise  that  power  was  ^^^^sted' 

where  evidence  had  been  discovered  since  the  award  which  mis^ht   &  Co.  axd 

Due  ANT  &  Co. 

be  material,  and  which  the  arbitrator  thought  to  be  so.  The 
present  case  comes  within  that  principle :  the  facts  make  it  very 
analogous ;  and  in  remitting  this  award  we  shall  not  be  extending 
the  jurisdiction  of  the  Court  to  remit,  but  shall  only  be  following 
the  decision  in  Burnard  v.  Waimvright  (1) 

At  present  I  am  not  inclined  to  go  a  step  beyond  those  cases, 
or  to  say  that  there  is  a  right  of  appeal ;  there  is  a  limit  to  the 
jurisdiction,  which  must  be  looked  for  in  those  cases.  It  is  not 
too  much  to  say  of  Mills  v.  Master,  dc,  of  Society  of  Boivyers  (2), 
that  it  decides  that  one  of  the  objects  of  the  Common  Law  Pro- 
cedure Act,  1854,  was  to  prevent  the  necessity  of  putting  into  the 
submission  a  clause  giving  the  Court  power  to  remit.  Before 
that  Act  there  was  no  power,  without  such  a  clause,  to  remit  an 
award  ;  all  that  the  Court  could  do  was  to  set  it  aside,  and  there 
was  a  limit  to  the  cases  in  which  that  could  be  done.  And  I 
think  that  the  power  now  given  by  statute  to  remit  an  award 
cannot  be  exercised  on  grounds  wider  than  those  on  which  the 
Court  could,  before  1854,  have  remitted  an  award  where  the 
submission  contained  such  a  power. 

Another  point  has  been  taken  which  is  worthy  of  notice  :  that 
the  evidence  discovered  is  of  such  a  nature  that  the  Court  would 
not  treat  it  as  evidence  receivable  in  a  Court  of  law,  and  that, 
therefore,  the  Court  would  be  going  too  far  if  it  were  to  hold 
that  on  the  discovery  of  such  evidence  they  might  remit  the 
award  to  the  arbitrator.  It  is  difficult  to  draw  a  hard-and-fast 
line  in  these  matters.  If,  after  an  award  were  made,  something 
were  discovered  which,  if  admitted  as  evidence,  would  cause 
injustice,  tlie  Court  would  certainly  not  exercise  its  power  of 
remitting  the  award.  But  in  the  present  case  I  agree  with 
Lopes,  L.J.,  and  am  not  satisfied  that  the  evidence  would  be 
inadmissible  in  a  Court  of  law  ;  and,  therefore,  I  think  that 
the  Court  may,  on  the  subsequent  discovery  of  this  evidence, 

(1)  19  L.  J.  (Q.B.)  423;  1  L.  M.  &  P.  455.  (2)  3  K.  »t  J.  06. 
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C.  A.  as  to  the  inadmissibility  of  which  in  a  Court  of  law  they  are  not 

1892  satisfied,  send  back  the  award  for  reconsideration.    I  am  not 

In  EE  prepared  to  say  that  the  Court  would  have  no  jurisdiction  to 

Maxsted'  r^^it  the  award  even  if  the  evidence  were  clearly  not  legal 

&  Co.  AND  evidence,  but  were  such  as  an  arbitrator  misrht  receive.    I  should 

DUEANT&CO.  .       '  ^ 

exercise  the  power  in  such  a  case  with  great  reluctance  ;  but  the 
question  does  not  at  present  arise. 

There  is  only  one  other  point  to  notice.  The  appeal  was 
heard  before  five  members  of  the  committee,  one  of  whom  has 
since  died,  and  it  is  contended  that  there  can  be  no  remission  of 
the  award  to  the  five  members  who  heard  the  appeal,  and  the 
materiality  of  the  objection  is  that,  by  the  rules,  the  decision 
must  be  that  of  four  out  of  the  five  members.  There  is,  however, 
another  rule  by  which  the  vacancy  may  be  supplied  before  the 
final  award  is  made,  and  if  this  matter  is  remitted  to  the  appeal 
committee  there  is  at  present  no  final  award.  The  rule,  therefore, 
applies  to  the  present  circumstances,  and  the  vacancy  created 
by  the  death  of  the  member  of  the  body  who  heard  the  appeal 
may  be  supplied. 

Appeal  dismissed. 

Solicitors  for  appellants  :  Simpson  &  Gullingford, 
Solicitors  for  respondents :  Freshfields  &  Williams. 

W.  J.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Ex  Parte  GOLDBERa. 

PTacUce--Ai'>]}eal— Jurisdiction  of  Court  of  Ajppeal— Application  for  Leave  to 
Appeal  in  Forma  Pauperis. 
Application  for  leave  to  appeal  in  forma  pauperis  to  the  Court  of  Appeal  by 
a  party  who  has  not  sued  or  defended  in  forma  pauperis  in  the  Court  below, 
must  be  made  ex  parte  to  the  Court  of  Appeal.  Upon  such  an  application  the 
provisions  of  Order  xvi.,  rr.  22,  23,  24,  as  to  proceedings  by  or  against  paupers, 
must  be  followed  by  analogy,  as  though  they  were  in  terms  made  applicable  to 
appeals. 

In  re  Eoherts,  Kiff  v.  Roberts  (33  Ch.  D.  265)  followed. 

Application  made  ex  parte  for  leave  to  appeal  in  forma 
pauperis  from  the  order  of  a  registrar  in  bankruptcy.  The 
applicant  did  not  appear  in  forma  pauperis  before  the  registrar, 
but  in  the  ordinary  way.  For  the  purpose  of  the  present 
application  the  applicant  had  obtained  the  opinion  of  counsel, 
and  made  the  affidavits  required  by  Order  xvi.,  rr.  23,  24. 

The  applicant  in  person. 

LoED  EsHER,  M.K.  It  is  desirable  that  we  should  now  lay 
down  a  clear  rule  for  the  guidance  of  the  Court  in  future  cases 
of  this  nature  as  to  the  proper  Court  to  which  such  an  applica- 
tion should  be  made.  In  the  present  case  there  has  been  an 
application  in  bankruptcy,  and  in  those  proceedings  the  present 
applicant  appeared  in  the  ordinary  way,  and  not  in  forma 
pauperis.  He  now  desires  to  appeal  from  the  registrar's  decision, 
there  being  an  appeal  from  the  registrar  to  this  Court.  Nothing, 
however,  turns  on  the  appeal  being  one  from  the  bankruptcy 
registrar,  for  the  same  question  would  arise  in  any  appeal  from 
any  Court  of  first  instance  to  this  Court.  I  had  at  first  some 
doubt  whether  this  application  ought  to  be  made  here  or  at 
chambers  or  elsewhere.  As  a  general  rule,  the  only  jurisdiction 
of  this  Court  is  by  way  of  appeal  from  a  decision  of  some  other 
Court ;  but  as  to  the  proceedings  arising  in  an  appeal,  this  Court 
has  inherent  jurisdiction  as  a  Court  to  deal  with  them,  for 
matters  relating  to  an  appeal  to  this  Court  are  exclusively 
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c.  A,  within  its  jurisdiction.  Now  the  applicant  is  not  asking  for 
1893  leave  to  sue,  but  to  appeal  in  forma  pauperis,  and  with  that 
Ex  PARTE  application  this  Court  has  an  inherent  jurisdiction  to  deal,  and 
Goldberg.  other  Court  has.  The  decision  in  In  re  Boherfs,  Kiff  v. 
Lord  Esher,  M.R.  22o5erfe  (1),  is  an  authority  for  the  proposition  that  this  Court 
has  authority  to  deal  with  such  a  matter ;  the  minutes  of  the 
order  drawn  up  in  that  case  appear  in  the  report,  and  shew 
that  this  Court  did  deal  with  it,  and  gave  the  applicant  liberty 
to  prosecute  his  appeal  in  forma  pauperis.  Therefore  the 
present  application  is  made  primarily  in  this  Court,  and  not  by 
way  of  appeal,  and  we  will  allow  the  applicant  to  proceed  in 
this  Court,  but  in  this  Court  only,  in  forma  pauperis.  This 
not  being  an  appeal,  but  an  original  motion,  and  also  made  ex 
parte,  it  is  unnecessary  to  give  notice  to  the  other  side  in  order 
to  enable  the  Court  to  deal  with  it.  Whether  our  order  could 
at  a  future  time  be  challenged  on  the  ground  of  the  insufficiency 
of  affidavits,  or  could  be  set  aside  on  that  or  any  other  ground,  I 
do  not  say.  At  present  we  must  follow  by  analogy  the  practice 
prescribed  in  Order  xvi.,  rr.  22,  23,  24,  and  we  must  see  that  the 
applicant  hks  complied  with  those  rules :  that  is  what  was  done 
in  In  re  Boberts,  Kiff  v.  Roberts  (1),  a  decision  which  we  adopt, 
and  follow  in  this  Division  of  the  Court  of  Appeal.  We  must 
require  the  applicant  to  comply  with  those  rules  which  relate 
to  suing  and  defending  in  forma  pauperis  in  the  Courts  of 
first  instance,  as  fully  as  if  they  related  also  to  appeals  in  this 
Court. 

BowEN,  L.J.    I  agree. 

Kay,  L.J.    I  agree. 

Leave  granted. 

(1)  33  Ch.  D.  265. 

W.  J.  B. 
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CROFT  V.  KING. 

Practice — Writ  of  Summons — Service  out  of  Jurisdiction — Ireland — Co- 
defendant  ivithin  Jurisdiction — Action  of  Tort — Order  xi.,  r.  1  ((/). 

By  Order  xi.,  r.  1,  "service  out  of  the  jurisdiction  of  a  writ  of  summons, 
or  notice  of  a  writ  of  summons,  may  be  allowed  by  the  Court  or  a  judge, 
{g^  whenever  any  person  out  of  the  jurisdiction  is  a  necessary  or  proper 
party  to  an  action  properly  brought  against  some  other  person  duly  served 
within  the  jurisdiction  "  : — 

Held,  that  under  clause  {g)  service  out  of  the  jurisdiction  may  be  allowed 
in  actions  of  tort. 

Appeal  by  Messrs.  Frederick  King  &  Co.,  Limited,  against  an 
order  of  a  judge  giving  the  plaintiff  in  an  action  for  malicious 
prosecution  brought  against  Frederick  King,  their  managing 
director,  who  had  been  served  within  the  jurisdiction,  leave  to 
serve  them  with  a  concurrent  writ  in  Ireland.  The  appellants 
were  a  company  incorporated  under  the  Companies  Act,  1862, 
having  their  registered  office  in  Waring  Street,  Belfast,  and  also 
a  place  of  business  in  Camomile  Street,  in  the  City  of  London. 
The  plaintiff  stated  on  affidavit  that  he  had  been  twice  prose- 
cuted at  the  Central  Criminal  Court  for  offences  against  the 
Merchandise  Marks  Act,  1887,  on  the  information  of  Frederick 
King,  that  the  bills  had  been  thrown  out  by  the  grand  jury,  and 
that  he  was  informed  and  believed  that  he  had  been  so  prose- 
cuted at  the  instance  of  Frederick  King  &  Co. 

/.  E.  BanJces,  for  the  company.  There  was  no  power  to  make 
the  order.    It  is  contended  that  under  Order  xi.,  r.  1  (1),  service 


1893 
Jan.  28,  30. 


(1)  By  Order  xi.,  r.  1,  "  Service  out 
of  the  jurisdiction  of  a  writ  of  sum- 
mons, or  notice  of  a  writ  of  summons, 
may  be  allowed  by  the  Court  or  a 
judge  whenever — 

"(«)  The  whole  subject-matter  of 
the  action  is  land  situate 
within  the  jurisdiction  (with 
or  without  rents  or  profits)  ; 
or 

(/')  Any  act,  deed,  will,  contract, 
obligation,  or  liability  afifect- 


ing  land  or  hereditaments 
situate  within  the  jurisdic- 
tion is  sought  to  be  con- 
strued, rectified,  set  aside, 
or  enforced  in  the  action; 
or 

"(c)  Any  relief  is  sought  against 
any  person  domiciled  or 
ordinarily  resident  within 
the  jurisdiction ;  or 

"  (d)  The  action  is  for  the  adminis- 
tration of  the  personal  estate 
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out  of  the  jurisdiction  cannot  be  allowed  in  actions  of  tort. 
The  rule  seems  to  have  been  thus  interpreted  by  Huddle- 
ston,  B.,  in  Lenders  v.  Anderson  (1),  and  by  Cave,  J.,  in  Field  v. 
Bennett.  (2) 

Willis,  Q.C,  {Clydesdale,  with  him),  for  the  plaintiff.  The 
order  was  properly  made  under  clause  {g)  of  Order  xi.,  r.  1,  the 
words  of  which  are  perfectly  general. 

Day,  J.  I  am  of  opinion  that  this  appeal  should  be  dis- 
missed. There  is  no  ground  for  the  contention  that  a  judge 
sitting  at  chambers  cannot  allow  service  out  of  the  jurisdiction 
of  a  writ  in  an  action  of  tort.  By  rule  1  of  Order  xi.  an  English 
writ  may  be  served  out  of  the  jurisdiction  in  the  cases  specified 
in  clauses  (a),  (h),  (c),  (d),  (e),  and  (/),  and  also  under  clause  {g), 
whenever  a  person  out  of  the  jurisdiction  is  "a  necessary  or 
proper  party  to  an  action  brought  against  some  other  person 
duly  served  within  the  jurisdiction."  In  Lenders  v.  Anderson  (1) 
the  action  was  one  of  contract  within  clause  (e),  and  the  passage 
as  to  actions  of  tort  which  has  been  cited  from  the  judgment  of 
Huddleston,  B.,  is  in  no  sense  a  decision  as  to  the  effect  of 
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V. 

King. 


of  any  deceased  person,  who 
at  the  time  of  his  death  was 
domiciled  within  the  juris- 
diction, or  for  the  execution 
(as  to  property  situate  with- 
in the  jurisdiction)  of  the 
trusts  of  any  written  instru- 
ment, of  which  the  person 
to  be  served  is  a  trustee, 
which  ought  to  be  executed 
according  to  the  law  of 
England;  or 
"  (e)  The  action  is  founded  on  any 
breach  or  alleged  breach 
within  the  jurisdiction  of 
any  contract  wherever  made, 
which,  according  to  the 
terms  thereof,  ought  to  be 
performed  within  the  juris- 
diction, unless  the  defendant 
is  domiciled  or  ordinarily 


resident  in  Scotland  Ire- 
land ;  or 

"  (/)  Any  injunction  is  sought  as 
to  anything  to  be  done 
within  the  jurisdiction,  or 
any  nuisance  within  the 
jurisdiction  is  sought  to 
be  prevented  or  removed, 
whether  damages  are  or  are 
not  also  sought  in  respect 
thereof;  or 

"  (g)  Any  person  out  of  the  juris- 
diction is  a  necessary  or 
proper  party  to  an  action 
properly  brought  against 
some  other  person  duly 
served  within  the  jurisdic- 
tion." 

(1)  12  Q.  B.  D.  50. 

(2)  1  Times  L.  E.  374;  see  also 
56  L.  J.  (Q.B.)  89. 
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clause  (g),    I  think  that,  under  the  circumstances  stated  in  his  ^^^^ 
affidavit,  the  plaintiff  ought  to  be  allowed  to  serve  the  company  Cuoft 
in  Ireland,  as  a  "  proper  party  to  the  action  "  within  the  meaning  king. 
•of  clause  (g). 

Collins,  J.  I  am  of  the  same  opinion.  The  question  is  im- 
portant. It  has  been  repeatedly  laid  down  by  learned  judges 
that  the  jurisdiction  which  the  Court  asserts  over  foreigners  is 
to  be  exercised  with  the  strictest  regard  to  the  conditions  pre- 
scribed by  the  legislature ;  and  a  passage  from  the  judgment  of 
Huddleston,  B.,  in  Lenders  v.  Anderson  (1),  and  an  observation 
made  by  my  brother  Cave  in  Field  v.  Bennett  (2),  have  been 
referred  to  as  shewing  that,  in  the  opinion  of  those  two  learned 
judges,  the  power  to  allow  service  out  of  the  jurisdiction  in 
actions  of  tort  was  taken  away  by  the  Kules  of  1883.  In  Lenders 
V.  Anderson  (1)  Huddleston,  B.,  said:  "The  power  which  pre- 
viously existed  of  allowing  service  out  of  the  jurisdiction  in 
actions  of  tort  is  taken  away  except  so  far  as  such  power  is 
involved  in  clauses  (a),  (c),  or  (/)  of  Order  xi.,  r.  1 " ;  but  this 
dictum  is  not  an  authority  as  to  the  effect  of  clause  (g),  to  which 
the  attention  of  the  learned  judge  had  not  been  directed  in  the 
argument.  In  Field  v.  Bennett  (2),  it  appears  that  counsel  stated 
that  the  practice  under  the  new  rule  was  to  refuse  leave  to  serve 
out  of  the  jurisdiction  in  cases  of  tort,  and  that  my  brother  Cave 
adopted  the  statement ;  but  the  report  is  a  very  short  one,  and 
cannot  be  accepted  as  an  authority.  Under  Order  XL,  r.  1,  of 
1875,  service  out  of  the  jurisdiction  was  allowed  in  actions  of 
contract  as  in  actions  of  tort ;  under  Order  xi.,  r.  1,  of  1883,  it 
is  allowed  in  a  number  of  cases  which  are  specified,  and  generally 
under  clause  (g),  "whenever  any  person  out  of  the  jurisdiction 
is  a  necessary  or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the  jurisdiction." 
^J'he  intention  is  to  assist  a  plaintiff  suing  a  defendant  served 
within  the  jurisdiction  by  allowing  him  to  add  a  person  outside 
the  jurisdiction  as  a  co-defendant,  and  this  assistance  seems  to 
me  to  be  at  least  as  much  required  in  actions  of  tort  as  it  is  in 
actions  of  contract.    I  agree  with  my  learned  brother  that  the 

(I)  12  Q.  B.  1).  50.      (2;  1  Times  L.  B.  374;  see  also  5G  L.  J.  (Q.B.)  SO. 
Vol.  I.  1893.  2  H  2 
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effect  of  the  plaintiff's  af&davit  is  to  shew  that  the  company  is 
"  a  proper  party  to  the  action." 

Appeal  dismissed. 

Solicitors  :  J",  if.  Johnson,  Son,  &  Ellis  ;  Hatchett- Jones  &  Co, 

H.  D.  W. 


C.A.  [IN  THE  COUET  OF  APPEAL.] 

j;  WILSON,  SONS  &  CO.,  LIMITED  v.  BALOAKEES  BKOOK  STEAMSHIP 

COMPANY,  LIMITED. 

Practice  —  Parties  —  Non-joinder  of  Defendants—Foreigner  resident  out  of 
Jurisdiction — Application  to  add  as  Defendant — Order  xvi.,  r,  11 — Dis- 
cretion — 3  &  4  Wm.  4,  c.  42,  s.  8. 

Where  an  action  was  brought  against  one  only  of  two  joint  contractors,  the 
other  being  a  foreigner  resident  out  of  the  jurisdiction  : — 

Eeldj  by  the  Court  of  Appeal  (affirming  the  decision  of  Day  and  Collins,  J  J.), 
that  the  defendant  was  not  entitled  as  of  right,  under  Order  xvi.,  r.  11,  to 
have  the  other  joint  contractor  added  as  a  defendant ;  and  that,  as  a  matter  of 
discretion,  the  Court  ought  not,  under  the  circumstances,  to  order  that  he 
should  be  added. 

SemUe,  that  Order  xvi.,  r.  11,  gives  a  discretion  as  to  adding  defendants ;  but 
as  a  rule  such  discretion  ought  to  be  exercised  in  accordance  with  the  prin- 
ciples upon  which,  before  the  Judicature  Act,  a  plea  in  abatement  would  have 
succeeded  or  failed. 

Appeal  from  the  order  of  a  Divisional  Court  (Day,  J.,  and 
Collins,  J.)  setting  aside  an  order  made  by  Wright,  J.,  at 
chambers. 

The  facts  were  as  follows.  The  action  was  brought  by  the 
plaintiffs  upon  a  contract  by  which  the  defendants  and  one  Benier 
jointly  agreed  to  guarantee  the  plaintiffs  against  certain  dis- 
bursements. A  steamship,  of  which  the  defendants  were  owners., 
had  been  chartered  by  the  defendants  to  Benier,  who  was  a 
foreigner  resident  at  Antwerp,  for  a  voyage  from  that  place  to 
Santos.  The  plaintiffs,  who  carried  on  business  both  in  England 
and  at  Santos,  and  who  had  no  previous  connection  with  defend- 
ants or  Benier,  were  employed  to  act  as  ship's  agents,  and  also 
as  charterer's  agents,  at  Santos.  Certain  disbursements  became 
necessary  for  lighterage  and  otherwise  in  relation  to  the  ship's 
discharge  at  Santos.    It  appeared  that  there  was  some  question 
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on  whom  the  liability  rested  in  respect  of  such  disbursements.  O.A. 
It  was  therefore  agreed,  in  order  to  accelerate  the  discharge  of  1893 
the  ship,  that  the  plaintiffs  should  make  such  disbursements,  wh^sonT" 
and  that  the  defendants  and  Benier  should  jointly  guarantee  ^^^^^  Co. 
repayment  of  them  to  the  plaintiffs  in  this  country.    By  the  B^cabres 
terms  of  such  agreement,  it  was  stated  that  the  guarantee  was  Steamship 
given  without  prejudice  to  each  party,  and  that  they  both  C^^^^^- 
reserved  their  respective  rights. 

An  application  was  made  by  the  defendants  at  chambers, 
under  Order  xvi.,  r.  11,  for  an  order  that  Benier  should  be 
added  as  a  defendant.  Wright,  J.,  at  chambers,  was  unwilling, 
as  a  matter  of  discretion,  to  make  the  order  applied  for,  but 
thought  that  he  was  bound  to  do  so  by  the  case  of  Pilley  v. 
Bohinson,  (1)  On  appeal  to  the  Divisional  Court,  they  were  of 
opinion  that,  Benier  being  a  foreigner  resident  without  the 
jurisdiction,  the  defendants  were  not  entitled  to  have  him  joined 
as  of  right,  and  that,  under  the  circumstances,  the  order  ought 
not  to  be  made.    They,  therefore,  set  aside  the  order. 

T.  G.  Carver,  for  the  defendants.  If  the  joint  contractor  had 
been  resident  within  the  jurisdiction,  the  defendants  would 
clearly  have  been  entitled  as  of  right  to  have  him  joined  as  a 
defendant  under  Order  xvi.,  r.  11.  Kendall  v.  Hamilton  (2)  and 
Pilley  V.  Bohinson  (1)  shew  that,  though  under  the  Judicature 
Act  pleas  in  abatement  are  abolished,  the  right  of  a  defendant 
to  have  a  joint  contractor  joined  as  defendant  was  not  intended 
to  be  taken  away.  At  common  law  a  defendant  had  an  absolute 
right  to  compel  joinder  of  a  joint  contractor  as  defendant  by  plea 
in  abatement :  Sheppard  v.  Baillie.  (3)  By  3  &  4  Wm.  4,  c.  42, 
s.  8,  it  was  provided  that  no  such  plea  in  abatement  should  be 
allowed  unless  the  party  whose  non-joinder  was  pleaded  was  stated 
therein  to  be  resident  within  the  jurisdiction.  There  was  at  that 
time  no  power  to  issue  a  writ  for  service  out  of  the  jurisdiction. 
That  enactment  is  no  longer  applicable,  as  pleas  in  abatement 
are  abolished  by  Order  xxi.,  r.  20.  And  now  a  writ  may  be 
issued  for  service  out  of  the  jurisdiction  under  Order  xi,,  r.  1. 
This  case  falls  within  sub-ss.  (e)  and  {g)  of  that  rule ;  and, 

(1)  20  Q.  B.  D.  155.  (2)  4  App.  Cas.  504.  (3)  G  T.  R.  327. 

2  H  2  2 
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C.A.  therefore,  it  is  a  case  in  which  a  foreigner  resident  out  of  the 
1893      jurisdiction  can  be  sued :  Massey  v.  Heynes.  (1)  That  being  so,  the 


Wilson,  case  stands  thus  :  It  is  decided  that  the  common  law  right  of  a 
Sons  &  Co.  ^gfej^dant  to  have  a  joint  contractor  joined  is  not  taken  away  by 


V. 


B^xcAKEEs  tiie  Judicature  Act ;  and  the  hardship  which  was  formerly  occa- 

JdROOK. 

Steamship  sioned  to  plaintiffs  by  the  fact  that  their  action  might  be  met  by 
Company.  ^  ^^^^  abatement,  though  the  joint  contractor  was  resident  out 
of  the  jurisdiction,  no  longer  exists,  because  the  plaintiff  can 
issue  a  concurrent  writ  for  service  out  of  the  jurisdiction. 

[Lord  Esher,  M.E.  He  can  ask  for  leave  to  issue  it ;  but 
the  granting  of  such  leave  is  discretionary.] 

The  effect  of  the  old  law  was  that,  subject  to  the  difficulty  as 
to  proceeding  against  a  person  out  of  the  jurisdiction,  the  de- 
fendant had  a  right  to  have  a  joint  contractor  joined  as  defendant. 
That  difficulty  of  procedure  is  now  got  rid  of  by  Order  xi.,  r.  1. 

H.  F,  Boyd,  for  the  plaintiffs.  No  plea  in  abatement  could 
have  been  pleaded  in  such  a  case  as  this  before  the  Judicature 
Act,  although  by  the  Common  Law  Procedure  Act  power  was 
given  to  allow  the  issue  of  writs  for  service  out  of  the  jurisdiction. 
Therefore,  if  applications  under  Order  xvi.,  r.  11,  to  add  de- 
fendants are  to  be  dealt  with  on  the  footing  that  the  joinder  of 
defendants  is  a  matter  of  absolute  right  to  be  determined  with 
reference  to  the  pre-existing  state  of  the  law,  then  clearly  in  this 
case  the  plaintiffs  are  entitled  to  sue  the  defendants  alone,  and 
the  defendants  are  not  entitled  to  have  Benier  joined.  On  the 
other  hand,  if  there  is  a  discretion  under  Order  xvi.,  r.  11,  then 
the  Court  will  not  interfere  with  the  order  of  the  Court  below 
unless  they  can  distinctly  see  that  it  was  wrong.  Wright,  J.,  at 
chambers,  clearly  intimated  that  he  would  have  refused  the  ap- 
plication if  he  had  thought  that  he  had  a  discretion.  A  plaintiff 
ought  not  to  be  forced  to  sue  a  foreigner  resident  out  of  the 
jurisdiction  against  his  will.  In  order  to  do  so,  he  must  get 
leave  to  issue  the  writ  for  service  out  of  the  jurisdiction,  and 
then  there  may  be  an  application  to  set  aside  the  writ  and  ser- 
vice with  a  series  of  appeals  on  such  application.  In  a  case  like 
this,  the  plaintiffs  ought  not  to  be  subjected  to  the  delay  and 
difficulty  consequent  upon  having  to  join  a  foreigner  as  a  de- 

(1)  21  Q.  B.  D.  330. 
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fendant.  The  plaintiffs  liad  no  interest  in  the  ship  or  charter- 
party,  and  the  very  object  of  the  guarantee  that  they  insisted  on 
was  that  they  might  be  able  promptly  to  obtain  repayment  of 
the  money  advanced  by  them.  The  defendants  can  obtain  any 
advantages  which  they  could  obtain  by  the  joinder  of  Benier  by 
bringing  him  in  as  a  third  party,  which  it  has  been  held  may 
be  done  with  regard  to  a  foreigner  resident  out  of  the  juris- 
diction :  S'wansea  Shipping  Co.  v.  Duncan  (1)  ;  Dubout  &  Go,  v. 
Macpherson.  (2) 

T.  G.  Carver,  in  reply.  According  to  Kendall  v.  Hamilton  (3), 
the  matter  is  not  one  of  discretion ;  but  the  Court  is  bound  to 
act  on  the  principles  of  the  common  law  as  to  the  right  of  a 
defendant  to  have  a  joint  contractor  made  a  co-defendant.  The 
Act  of  Wm.  4  being  no  longer  applicable,  and  the  difficulties 
which  it  was  intended  to  meet  being  no  longer  in  existence,  the 
Court  is  bound  to  decide  the  case  according  to  those  principles. 

[BowEN,  L.J.  It  does  not  appear  to  have  been  decided  in 
Kendall  v.  Hamilton  (3)  that  the  terms  of  Order  xvi.,  r.  11, 
do  not  give  a  discretion.  There  may  be  cases  in  which,  though 
a  statute  gives  to  judges  a  discretion,  under  certain  circumstances 
it  ought  always  to  be  exercised  in  one  way.  What  was  said  in 
Kendall  v.  Hamilton  (3)  seems  only  to  prove,  that  as  a  rule  the 
discretion  given  ought  to  be  exercised  on  the  same  principles  as 
governed  the  old  law  with  regard  to  pleas  in  abatement.] 

In  this  case  it  is  doubtful  whether  the  defendants  could  bring 
in  Benier  as  a  third  party,  because  it  is  doubtful  whether  it  is  a 
case  for  contribution  or  indemnity.  The  rights  of  the  defendants 
against  Benier  depend  upon  the  terms  of  the  charterparty,  and 
their  only  remedy  would  be  to  sue  him  on  the  charterparty. 


C.  A. 
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Lord  Esiier,  M.I\.  In  this  case  the  plaintiffs  have  sued  the 
defendants  on  a  contract.  It  is  not  denied  that  it  is  the  joint 
contract  of  the  defendants  and  one  Benier.  An  application  was 
made  at  chambers  for  an  order  to  compel  the  plaintiffs  to  join 
Benier  fis  a  defendant.  What  the  judge  at  chambers  said 
amounts,  I  think,  really  to  this :  that,  if  the  matter  were  one  of 

(1)  1  Q.  B.  D.  644.  (2)  23  Q.  B.  D.  340. 

(3)  4  App.  Cas.  504. 
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0.  A.      discretion,  under  the  circumstances  of  this  case  he  should  not 
1893      make  the  order ;  but  that  he  thought  that  the  case  of  Filley  v. 
Wilson     BoUnson  (1)  determined  that  the  matter  was  not  one  of  discre- 
SoNs^&  Co.  iiQj^^  ]3uf;  of  absolute  right,  and  consequently  he  was  bound  to 
B^cAREEs  make  the  order.   Before  the  Divisional  Court,  as  before  the  judge 
Steamship  at  chambers,  it  was  argued  for  the  defendants  that  they  had  an 
Company.^  absolute  right  to  the  order.    It  appears  that  Benier,  the  joint 
LordEsher,M.R.  contractor  with  the  defendants,  is  a  foreigner  resident  out  of  the 
jurisdiction.    The  questions  are,  first,  whether,  that  being  so,  the 
defendants  have  an  absolute  right  to  an  order  that  he  should  be 
joined  as  a  defendant ;  and,  secondly,  whether,  if  the  judge  at 
chambers  had  a  discretion,  we  can  say  that  he  would  have  been 
wrong  in  deciding,  as  I  think  it  is  clear  he  would  have  decided, 
if  he  had  thought  that  he  had  a  discretion.    I  think  that,  in 
entertaining  the  second  question,  we  are  treating  the  defendants 
with  indulgence,  because  it  seems  to  me  that  neither  the  judge 
at  chambers,  nor  the  Divisional  Court,  was  ever  asked  to  exercise 
a  discretion  in  favour  of  the  defendants ;  but  it  was  contended 
that  the  defendants  were  absolutely  entitled  to  the  order. 

With  regard  to  the  first  point,  by  the  common  law,  where  one 
of  two  joint  contractors  was  sued  alone,  the  defendant  had  a 
right  to  compel  the  joinder  of  the  other  by  means  of  a  plea  in 
abatement.  But  by  the  statute  3  &  4  Wm.  4,  c.  42,  s.  8,  it  was 
provided  that  no  such  plea  should  be  allowed,  unless  the  person 
whose  non-joinder  was  pleaded  were  stated  in  the  plea  to  be 
resident  within  the  jurisdiction  of  the  Court,  and  unless  the 
place  of  his  residence  were  stated  with  convenient  certainty  in 
an  affidavit  verifying  such  plea.  Therefore,  after  the  statute  of 
William,  if  both  the  joint  contractors  were  within  the  jurisdic- 
tion, there  was  a  right  to  have  the  joint  contractor  joined,  and  a 
plea  in  abatement  was  a  good  plea  ;  but,  if  the  joint  contractor 
who  had  not  been  sued  was  not  resident  within  the  jurisdiction, 
then  a  plea  in  abatement  could  not  validly  be  pleaded.  Then 
came  the  enactments  of  the  Common  Law  Procedure  Act,  by 
which  provision  was  made  for  service  upon  defendants,  without 
the  jurisdiction ;  but  they  did  not  do  away  with  the  provisions  of 
the  statute  3  &  4  Wm.  4,  c.  42,  s.  8.    Such  was  the  state  of 

(1)  20  Q.  B.  D.  155. 
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things  when  the  Judicature  Act  was  passed.    The  provisions  c.A. 
under  that  Act  with  regard  to  service  of  a  writ,  or  notice  of  a  1393 
writ,  without  the  jurisdiction  seem  to  me  only  to  do  on  a  some-  wilson 
what  more  extended  scale  what  the  provisions  of  the  Common  Sons  &  Go. 
Law  Procedure  Act  did  before.    Under  the  Judicature  Act  pleas  Balcakres 
in  abatement  are  abolished,  and  therefore  the  provision  of  the  steamship 
Act  of  Wm.  4  can  no  longer  have  any  direct  application.    But  Company. 
it  was  not  intended  by  the  Judicature  Act  to  alter  people's  sub-  Lor^Esher.M.R. 
stantive  rights.    A  larger  power  was  given  to  the  Court  by  the 
new  procedure  as  to  joinder  of  parties ;  but  that  procedure  ought, 
as  it  seems  to  me,  to  be  administered  with  regard  to  the  prin- 
ciples of  the  old  law  on  the  subject.    Therefore,  where  there  are 
two  joint  contractors,  both  resident  within  the  jurisdiction,  I 
think  that  prima  facie,  if  one  of  them  is  sued  on  the  joint 
contract,  he  would  have  a  right  to  have  the  other  made  a  co- 
defendant.    Order  xvi.,  r.  11,  so  far  as  its  terms  are  concerned, 
gives  a  discretion.    It  is  not  necessary  to  say  that,  even  where 
all  the  joint  contractors  are  within  the  jurisdiction,  there  might 
not  be  circumstances  under  which  the  Court  [could  refuse  to 
insist  on  their  all  being  joined  as  defendants.    It  is  not  neces- 
sary to  decide  that  point  in  this  case.     I  doubt  whether  in 
extreme  cases  the  Court  would  be  bound,  even  in  that  case,  to 
order  the  joinder  of  a  joint  contractor ;  but,  as  a  general  rule,  I 
should  say  the  Court  would  be  bound  to  do  so.    In  the  case  of 
one  of  two  joint  contractors  being  resident  without  the  jurisdic- 
tion, before  the  Judicature  Act  the  defendant  could  not  plead  in 
abatement,  and  the  plaintiff  therefore  could  not  be  forced  to  join 
such  joint  contractor  as  a  defendant,  but  might  proceed  against 
the  other  joint  contractor  alone.    In  this  case,  too,  carrying  out 
the  discretionary  procedure  given  by  the  Judicature  Act  in 
the  same  manner  as  before,  I  should  say  that,  though  there 
might  in  such  a  case  be  a  discretion  to  order  the  joint  contractor 
to  be  joined,  the  discretion  ought  to  be  exercised  as  nearly  as 
possible  in  accordance  with  the  previously  existing  law  as  appli- 
cable to  the  rights  of  the  parties.    There  is  no  longer  any  rule 
of  law  absolutely  preventing  the  Court  from  ordering  the  joinder 
of  the  joint  contractor  in  such  a  case.    There  is  a  discretion ; 
and,  therefore,  if  one  of  two  joint  contractors  were  resident  out 
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C.  A.  of  the  jurisdiction,  but  the  circumstances  were  such  that  the 
1893      joinder  of  such  joint  contractor  could  not  possibly  delay  the 


Wilson,    plaintiff  or  cause  any  real  hardship  or  difficulty  to  him,  the 

SoNs^&  Co.  Qqiij^,  I  apprehend,  would  have  a  discretion  to  make  an  order 

Balcaeres  that  he  should  be  ioined :  but  I  think  that  such  a  discretion 

Brook  .  . 

Steamship  ought  to  be  exercised  with  the  very  greatest  caution.    To  say 

Company,  ^j^^^^^  although  a  joint  contractor  is  resident  abroad,  there  is  an 
Lord  Esher,  M.R  g^i^gQ^^^e  right  to  havo  him  joined,  gives  rise  to  many  difficulties, 
which  I  have  pointed  out  during  the  argument.  Suppose  the 
Court  to  have  ordered  that  such  a  joint  contractor  should  be 
joined.  He  must  then  be  served ;  but  a  writ  cannot  be  issued 
for  service  out  of  the  jurisdiction  without  the  leave  of  the  Court. 
The  Court  has  a  discretion  with  regard  to  granting  that  leave. 
So  the  Court  might  be  in  this  difficulty :  After  ordering  that  h@ 
should  be  joined,  when  leave  was  asked  to  issue  a  writ  for  service 
upon  him  out  of  the  jurisdiction,  or  of  which  notice  was  to  be 
given  to  him  out  of  the  jurisdiction,  the  Court  might  find,  when 
the  circumstances  were  brought  before  them  upon  that  applica- 
tion, that  it  would  be  unjust  and  improper  to  give  such  leave, 
and  they  might  refuse  it.  I  think,  therefore,  that  it  was  a  matter 
of  discretion  whether  the  order  should  be  made.  It  does  not 
appear  that  by  leaving  the  defendants  to  their  remedy  over  against 
Benier,  if  they  have  any,  we  shall  be  doing  any  injustice  to  the 
defendants.  If  Benier  is  a  joint  contractor  with  them,  it  would 
seem  that  there  must  be  a  right  of  contribution,  and  therefore 
the  defendants  could  bring  him  in  as  a  third  party.  If  there  is- 
no  right  of  contribution,  then  I  cannot  help  thinking  that  the 
defendants  are  endeavouring  to  put  on  the  plaintiffs  the  burden 
of  suing  a  foreigner  out  of  the  jurisdiction  for  no  real  legal 
benefit  to  themselves,  but  for  some  indirect  purpose.  If  the 
matter  be  one  of  discretion,  we  know  how  the  judge  at  chambers 
would  have  exercised  such  discretion,  if  he  had  thought  he  pos- 
sessed it,  and  what  the  Divisional  Court  thought  on  the  matter,, 
and  I  am  not  prepared  to  differ  from  them.  For  these  reasons,. 
I  think  the  appeal  must  be  dismissed. 


BowEN,  L.J.  I  am  of  the  same  opinion.  The  provisions  of 
the  statute  3  &  4  Wm.  4,  c.  42,  s.  8,  were  intended  to  mitigate. 
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the  rigidity  of  the  common  law  with  regard  to  the  non-joinder 
of  defendants,  and  the  hardship  that  was  thereby  occasioned  to 
plaintiffs.  At  common  law,  if  the  plaintiff  wished  to  sue  on 
a  contract  made  by  joint  contractors,  he  was  bound  to  sue  all 
the  joint  contractors.  If  he  did  not,  his  action  might  be  met  by 
a  plea  in  abatement,  and  he  might  be  compelled  to  join  all  the 
joint  contractors  as  defendants,  whether  resident  within  the 
jurisdiction  or  not.  The  statute  altered  that  state  of  the  law, 
and  provided  that  no  such  plea  in  abatement  should  be  allowed 
unless  the  person  whose  non-joinder  was  pleaded  were  stated  in 
the  plea  to  be  resident  within  the  jurisdiction,  and  unless  the 
place  of  his  residence  were  stated  with  convenient  certainty  in 
an  affidavit  verifying  such  plea.  Therefore,  after  the  statute,  the 
plaintiff  could  be  compelled  to  join  all  the  joint  contractors 
where  ail  were  resident  within  the  jurisdiction  :  he  could  not  be 
compelled  to  do  so  where  all  were  not  resident  within  the  juris- 
diction. Then  came  the  Judicature  Act,  under  which  pleas  in 
abatement  were  abolished.  But  its  provisions  were  intended  to 
alter  the  form  rather  than  the  substance  of  the  law.  It  is  still 
the  right  of  a  defendant  in  a  sense  to  ask  to  have  all  those 
who  have  contracted  jointly  with  him  sued  at  the  same  time  as 
himself,  subject,  however,  to  the  mitigation  of  the  law  introduced 
by  the  statute  3  &  4  Wm.  4,  c.  42.  Lord  Cairns,  L.C.,  pointed  out 
in  Kendall  v.  Hamilton  (1),  that  the  Judicature  Act  has  given  the 
means  of  effecting  the  same  end  substantially  as  was  effected  by 
the  old  law  ;  and,  though  the  plea  in  abatement  is  abolished,  the 
power  of  applying  to  the  Court  to  compel  the  joinder  of  a  joiut 
contractor  as  defendant  still  remains ;  and  he  said  in  substance, 
no  doubt  with  justice,  that  ordinarily,  where  all  the  joint  con- 
tractors are  within  the  jurisdiction,  all  ought  to  be  sued ;  but 
he  never  said  that  the  substance  of  the  old  law  was  affected  by 
the  procedure  under  the  Judicature  Act  which  enables  defend- 
ants without  the  jurisdiction  to  be  served.  Unless  we  can  see 
that  it  is  just  that  we  should  compel  a  plaintiff  who  is  suing  one 
of  two  joint  contractors  to  sue  the  other  who  is  without  the  juris- 
diction, and  who  conceivably  might  have  to  be  pursued  to  the 
ends  of  the  earth,  we  ought  not  to  do  so.  We  are  not  bound  to 
(1)  4  A  pp.  Cas.  504. 
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do  so,  because  the  terms  of  the  rule  give  us  a  discretion  ;  and  I 
should  hesitate  long  before  compelling  a  plaintiff  to  pause  in  his 
pursuit  of  one  joint  contractor  within  the  jurisdiction  until  he 
has  chased  the  other  who  is  beyond  the  jurisdiction.  It  was 
not  the  law  before  the  Judicature  Act  that  the  plaintiff  could  be 
compelled  to  do  so,  and  I  cannot  think  that  it  is  so  after.  With 
regard  to  the  question' of  discretion,  I  have  nothing  to  add.  It 
seems  to  have  been  the  view  both  of  Wright,  J.,  at  chambers, 
and  the  Divisional  Court,  that  as  a  matter  of  discretion  the  order 
ought  not  to  be  made.  If  the  defendants  have  a  right  to  contri- 
bution from  Benier,  they  are  not  injured ;  if  it  be  true  that  they 
have  no  such  right  of  contribution,  then  that  fact  throws  an 
unfavourable  light  upon  their  object  in  making  this  application. 


A.  L.  Smith,  L.J.  The  question  that  arises  is  whether,  when  a 
plaintiff  sues  one  of  two  joint  contractors  who  is  resident  within 
the  jurisdiction,  the  defendant  can  compel  him  to  join  as  defend- 
ant the  other  joint  contractor,  although  he  is  resident  out  of  the 
jurisdiction.  Wright,  J.,  at  chambers,  seems  to  have  thought 
that  he  was  bound  by  the  case  of  Pillei/  v.  BoUnson  (1)  to 
make  the  order  applied  for.  But,  on  looking  at  that  case,  it 
seems  to  me  that  it  is  distinguishable.  There  a  plaintiff  was 
suing  one  of  several  joint  contractors,  who  all  appear  to  have 
been  resident  within  the  jurisdiction.  Whether  it  be  a  matter  of 
absolute  right  or  not,  I  think  that  in  such  a  case  the  defendant 
is  ordinarily  entitled  to  claim  that  the  plaintiff  should  be  made 
to  sue  the  other  joint  contractors  jointly  with  him;  just  as 
under  the  old  law  he  could  have  compelled  a  plaintiff  to  do  so 
by  means  of  a  plea  in  abatement.  But  that  is  not  the  present 
case.  Here  the  defendants  say  that  they  are  entitled  to  compel 
the  plaintiffs  to  join  as  defendant  a  joint  contractor  who  is  resi- 
dent out  of  the  jurisdiction,  although  no  plea  in  abatement  could 
have  been  pleaded  in  such  a  case.  Under  the  Judicature  Act 
pleas  in  abatement  are  abolished,  and  by  Order  xvi.,  r.  11,  juris- 
diction is  given  to  order  all  necessary  parties  to  be  joined.  By 
that  rule  a  discretion  is  given ;  and,  although  I  do  not  say  that 
there  may  not  be  some  cases  in  which  a  defendant  could  succeed 

(1)  20  Q.  B.  D.  155. 
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in  obtaining  an  order  that  a  joint  contractor  resident  out  of  the 
jurisdiction  should  be  joined,  in  this  case  I  am  not  prepared  to 
differ  from  Wright,  J.,  who  clearly  would  not,  as  a  matter  of 
discretion,  have  made  this  order,  or  from  Day,  J.,  and  Collins,  J., 
who  also  thought  it  ought  not  to  be  made.  For  these  reasons, 
I  agree  that  the  appeal  must  be  dismissed. 

A][)]peal  dismissed. 

Solicitors  for  plaintiffs  :  Ince,  Colt,  &  Ince, 
Solicitors  for  defendants :  Wynne,  Holme,  &  Wynne,  for  Simp- 
son, North,  &  Johnson,  LiverjoooL 

E.  L. 
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WITTED  V.  GALBRAITH  and  Others.  1893 

Practice  —  Service  out  of  Jurisdiction  — ■  Co-Defendants  within  Jurisdiction 
— "  Action  joro^erly  brought " — JRules  of  Suj)reme  Court,  1883,  Order  xi,. 

Order  xi.,  rule  1  (g),  by  which  service  out  of  the  jurisdiction  of  a  writ  of 
summons  may  be  allowed  whenever  "  any  person  out  of  the  jurisdiction  is  a 
necessary  or  proper  party  to  an  action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction,"  applies  where  a  plaintiff,  Acting 
bona  fide,  and  not  proceeding  against  the  person  who  is  served  within  the  juris- 
diction solely  for  the  purpose  of  bringing  in  the  person  out  of  the  jurisdiction, 
has,  at  the  time  of  service  of  the  writ,  an  apparent  cause  of  action  against  the 
person  served  within  the  jurisdiction,  and,  therefore,  in  such  a  case,  service  on 
the  person  out  of  the  jurisdiction  may  be  allowed. 

The  rule  applies  where  it  appears,  at  the  time  of  the  service  of  the  writ,  that 
the  plaintiff  has  an  alternative  claim  against  either  the  person  within  the 
jurisdiction  or  the  person  out  of  the  jurisdiction,  though  it  cannot  be  ascer- 
tained until  the  trial  which  of  the  two  is  liable. 

Motion  to  set  aside  a  writ  of  summons,  and  the  service  of  the 
writ  out  of  the  jurisdiction. 

The  action  was  brought  under  Lord  Campbell's  Act  (9  &  10 
Vict.  c.  93)  to  recover  damages  for  the  death  of  the  plaintiff's 
husband. 

The  writ  was  in  the  first  instance  served  upon  the  defendants 
(nilbraith,  Pembrolve  &  Co.,  who  were  shipbrokers  carrying  on 
business  in  London.  The  vessel  Queen  Adelaide,  owned  by  the 
defendants  Dunlop  &  Sons,  who  carried  on  business  at  Ghisgow, 
came  into  the  South  Dock  at  Millwall,  and  the  defendants 
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1893      Galbraith,  Pembroke  &  Co.,  acting  as  shipbrokers,  applied  to  the 
WiTTED     dock  company  to  have  the  vessel  unloaded.     The  plaintiff's 
Galbraith.  ^^sband,  a  stevedore  in  the  service  of  the  dock  company,  went 
on  board  the  vessel  to  take  part  in  the  unloading,  and  was  killed 
by  falling  down  a  hatchway,  which,  it  was  alleged,  was  in- 
sufficiently protected. 

The  plaintiff,  having  served  the  writ  on  Galbraith,  Pembroke 
&  Co.  within  the  jurisdiction,  applied  ex  parte  to  Bruce,  J.,  at 
chambers,  and  obtained  an  order  allowing  service  of  the  writ 
under  Order  xi.,  rule  1  (g)  (1),  upon  Dunlop  &  Sons,  the  ship- 
owners, at  Glasgow,  out  of  the  jurisdiction. 

Dunlop  &  Sons  took  out  a  summons  to  set  aside  the  writ  and 
service,  and  Kennedy,  J.,  referred  the  matter  to  the  Court. 

EollamSf  for  the  defendants  Dunlop  &  Sons,  in  support  of  the 
motion.  It  lies  on  the  plaintiff  to  shew  that  the  case  comes 
within  Order  xi.,  rule  1  (g),  and  the  proof  as  to  this  fails,  for  the 
plaintiff  does  not  shew  that  the  action  was  "  properly  brought " 
against  the  brokers.  In  order  to  make  the  rule  applicable,  it  is 
not  sufficient  to  allege  a  claim  against,  and  serve  a  writ  upon,  a 
person  within  the  jurisdiction.  Some  ground  for  the  claim  must 
be  shewn,  and  here  it  is  quite  consistent  with  the  facts  that  the 
English  brokers  are  sued,  not  with  any  hope  of  recovering 
against  them,  but  solely  for  the  purpose  of  bringing  the  Scotch 
shipowners  before  the  English  Court.  This  is  an  improper  use 
of  the  rule,  and  the  writ  and  service  ought  to  be  set  aside. 

Coleridge,  Q.G.  (W.  Howland  Boherfs,  with  him),  for  the  plaintiff. 
The  action  is  properly  brought  against  the  brokers.  The  plain- 
tiff's husband  was  invited  to  go  on  board  the  ship,  which  was  in 
an  unsafe  condition,  in  consequence  of  which  he  was  killed. 
This  brings  the  case  within  the  principle  of  law  stated  by 
Brett,  M.K.,  in  Heaven  v.  Pender  (2),  where  he  said :  "  The  pro- 
position which  these  recognised  cases  suggest,  and  which  is., 

(1)  By  the  Kules  of  the  Supreme  "  (g)  Any  person  out  of  the  juris- 
Court,  1883,  Order  xi.,  rule  1, "  service  diction  is  a  necessary  or  proper  party 
out  of  the  jurisdiction  of  a  writ  of  sum-  to  an  action  properly  brought  against 
mons  ....  may  be  allowed  by  the  some  other  person  duly  served  within 
Court  or  a  judge  whenever  ....  the  jurisdiction." 

(2)  HQ.  B.  D.  503. 
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therefore,  to  be  deduced  from  them,  is  that  whenever  one  person  1893 
is  by  circumstances  placed  in  such  a  position  with  regard  to  Witted 
another  that  everyone  of  ordinary  sense  who  did  think  would  at  q^lbeaiti 
once  recognise  that  if  he  did  not  use  ordinary  care  and  skill  in 
his  own  conduct  with  regard  to  those  circumstances  he  would 
cause  danger  of  injury  to  the  person  or  property  of  the  other, 
a  duty  arises  to  use  ordinary  care  and  skill  to  avoid  such 
danger."  (1)    The  plaintiff  cannot  ascertain  for  certain  who  was 
guilty  of  the  breach  of  duty  until  the  facts  come  out  at  the 
trial,  and  is,  therefore,  entitled  to  put  forward  an  alternative 
claim,  alleging  that  either  the  brokers  or  the  owners  must  be 
liable. 

[Hawkins,  J.  If  the  claim  against  the  person  within  the 
jurisdiction  were  not  bona  fide— that  is,  if  it  were  clearly  apparent 
that  such  person  were  being  sued  for  no  other  purpose  than  to 
enable  the  plaintiff  to  bring  the  person  who  was  out  of  the  juris- 
diction before  the  English  Court — then  I  should  say  the  service 
ought  to  be  set  aside ;  but,  on  the  other  hand,  the  Court  cannot 
try  the  case  on  a  motion  such  as  this,  and,  therefore,  it  cannot  be 
necessary  for  the  plaintiff  to  shew  that  the  claim  against  the 
person  within  the  jurisdiction  is  one  which  must  ultimately 
succeed.] 

For  the  purpose  of  determining  whether  Order  xi.,  r.  1  {g)y  is 
applicable,  the  time  to  be  looked  at  is  the  time  when  the  writ  is 
served :  Massey  v.  Eeynes,  per  Lord  Esher,  M.E.  (2)  Therefore, 
whoever  may  turn  out  at  the  trial  to  be  liable,  the  action  is 
properly  brought  "  against  the  brokers. 
[He  was  stopped.] 

Hawkins,  J.  I  am  of  opinion  that  the  case  which  has  been 
cited  {Massey  v.  Ileynes  (3))  is  an  authority  in  favour  of  the 
contention  on  behalf  of  the  plaintiff  in  the  present  case,  which  is 
that  the  action  is  "properly  brought,"  within  the  meaning  of 
Order  xi.,  r.  1  {g),  against  the  shipbrokers,  and,  therefore,  the 
plaintiff  is  entitled  to  serve  the  writ  out  of  the  jurisdiction  on 
the  shipowners,  as  being  necessary  or  proper  parties  to  the  action. 

(1)  II  Q.  B.  D.  at  p.  501).  (2)  21  Q.  B.  D.  330,  at  p.  338. 

(3)  21  Q.  B.  D.  330. 
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Hawkins,  J. 


1893  Apart  from  authority,  I  should  have  come  to  the  same  con- 
WiTTED  elusion.  I  think  that,  if  a  plaintiff,  who  is  acting  bona  fide,  has 
Galbeaith  thing  like  a  semblance  of  a  cause  of  action  against  a  person 
who  is  within  the  jurisdiction,  he  is  entitled  to  issue  a  writ 
against  that  person  and  serve  it  on  him,  and  may  then  obtain 
leave  to  serve  any  person  out  of  the  jurisdiction  who  is  a  necessary 
or  proper  party  to  such  action.  The  case  also  stands  thus :  a 
plaintiff  may  have  a  semblance  of  a  cause  of  action,  but  he  may 
be  in  doubt  as  to  which  of  two  defendants  is  liable.  It  may  be 
a  case  in  which  both  defendants  cannot  be  liable,  but  one  or  the 
other  clearly  must  be,  and,  in  such  a  case,  before  the  facts  are 
known,  the  plaintiff  cannot  tell  which  of  two  doubtful  defendants 
he  ought  to  sue.  He  cannot  make  his  final  selection  without 
knowing  the  facts,  and  the  facts  cannot  be  ascertained  until  the 
case  is  tried. 

For  these  reasons  I  am  of  opinion  that  the  writ  in  the  present 
case  was  properly  issued. 


LOKD  CoLEEiDGE,  C.J.,  concurred. 

Motion  refused. 

Solicitor  for  plaintiff :  F,  BeaMn. 

Solicitors  for  defendants :  Hollams,  Son,  Coward,  &  Hawhsley, 


P.  B.  H. 
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[IN  THE  COURT  OF  APPEAL.] 


C.  A. 


TEMPERTON  v.  RUSSELL  and  Others. 


1893 
FeK  22,  23. 


Practice — Parties — Persons  liaving  the  same  Interest  in  One  Cause  or  Matter' 
— Suing  One  of  a  Numler  of  Persons  on  lehalf  of  all — Trade  Union — 
Action  for  Maliciously  procuring  Breaches  of  Contract — Order  zf/.,  r.  9. 

Order  xvi.,  r.  9,  provides  that,  where  there  are  numerous  persons  having 
the  same  interest  in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue 
or  he  sued,  or  may  he  authorized  hy  the  Court  or  a  judge  to  defend  in  such 
cause  or  matter,  on  hehalf  or  for  the  benefit  of  all  persons  so  interested. 

The  writ  of  summons  in  an  action  stated  that  the  plaintiff  sued  the  de- 
fendants, who  were  respectively  the  officers  of  several  trade  unions,  as  well  on 
their  own  hehalf  as  on  behalf  of  and  representing  all  the  members  of  each  of 
the  societies  to  which  they  respectively  belonged.  The  action  was  for 
maliciously  and  wrongfully  procuring  and  coercing  persons,  who  had  entered 
into  contracts  with  the  plaintiff,  to  break  such  contracts  and  to^refuse  to  enter 
into  other  contracts  with  the  plaintiff,  and  for  conspiracy  to  injure  the  plaintiff. 
The  plaintiff  claimed  damages  and  an  injunction : — ■ 

Held,  affirming  the  decision  of  a  Divisional  Court,  that  the  case  was  not 
within  Order  xvi.,  r.  9,  and  the  writ  must  be  amended  by  striking  out  the 
words  indicating  that  the  defendants  were  sued  in  a  representative  capacity. 

Order  xvi.,  r.  9,  applies  only  to  persons  who  have  or  claim  some  proprietary 
right,  which  they  are  asserting  or  defending  in  the  cause  or  matter. 

Appeal  from  the  order  of  a  Divisional  Court  directing  an 
amendment  of  the  writ. 

The  action  was  by  the  writ  expressed  to  be  "  between  Joseph 
Temperton,  plaintiff,  and  J.  Eussell,  president,  and  H.  Stephen- 
son, secretary,  of  the  Hull  branch  of  the  Operative  iBuilders' 
Society  ;  J.  Belt,  president,  and  W.  Byrne,  secretary,  of  the  Hull 
branch  of  the  Builders'  Labourers'  Society ;  C.  Clark,  president, 
and  John  Trueman,  secretary,  of  the  Hull  branch  of  the  Opera- 
tive Plasterers'  Society  ;  E.  Annis,  president,  C.  Clark,  vice- 
president,  and  J.  Devine,  secretary,  of  the  joint  committee  of  the 
Hull  branches  of  the  Operative  Bricklayers',  Builders'  Labourers', 
and  Operative  Plasterers'  Societies  (as  well  on  their  own  behalf 
as  on  behalf  of  and  representing  all  the  members  of  each  of  the 
said  societies  and  joint  committee  to  which  they  respectively 
belong),  and  J.  Kussell,  H.  Stephenson,  J.  Belt,  W.  Byrne, 
C.  Clark,  John  Trueman,  E.  Annis,  and  J.  Devine,  defendants." 
It  appeared  from  the  indorsement  on  the  writ  and  also  from 
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C.  A.  the  statement  of  claim,  that  the  claim  of  the  plaintiff,  who  was 
1893  a  builder  at  Hull,  against  the  defendants  was  in  substance 
Temperton  for  damages  for  maliciously  and  wrongfully  procuring  certain 
EussELL.  persons  to  break  contracts  into  which  they  had  entered  with 
the  plaintiff,  and  not  to  enter  into  other  contracts  with  the 
plaintiff ;  for  maliciously  and  wrongfully  enticing  and  procuring 
certain  workmen  in  the  employ  of  the  said  persons  to  leave  the 
service  of  their  employers,  and  to  break  their  contracts  of  service, 
with  intent  to  injure  the  plaintiff,  and  to  prevent  the  said  persons 
from  carrying  out  their  contracts  with  the  plaintiff,  or  entering 
into  other  contracts  with  the  plaintiff;  for  maliciously  and 
wrongfully  intimidating  the  said  persons  and  coercing  them  to 
break  their  contracts  with  the  plaintiff  and  not  to  enter  into 
other  contracts  with  the  plaintiff,  and  intimidating  the  servants 
in  their  employ  and  coercing  them  to  leave  the  service  of  their 
employers,  to  the  injury  of  the  plaintiff;  and  for  unlawfully  con- 
spiring together  and  with  certain  other  persons  to  do  the  acts 
aforesaid  with  intent  to  injure  the  plaintiff;  and  the  plaintiff  also 
claimed  an  injunction  to  prevent  the  continuance  and  repetition 
of  the  matters  complained  of. 

An  application  was  made,  on  behalf  of  the  defendants  Kussell 
and  Stephenson,  to  strike  out  of  the  writ  the  words  in  brackets. 
The  master  refused  the  application,  and  the  judge  at  chambers  on 
appeal  affirmed  his  decision ;  but  the  Divisional  Court  (Lord 
Coleridge,  C.  J.,  and  Hawkins,  J.),  on  appeal  to  them,  granted  the 
application. 

Channell,  Q.C.,  and  Montague  Lush,  for  the  plaintiff.  This  case 
comes  within  the  terms  of  Order  xvi.,  r.  9.  The  members  of 
the  trade  unions,  whom  the  plaintiff  seeks  to  sue  through  the 
defendants  as  their  representatives,  are  in  substance  claiming  a 
right  in  their  own  interests  to  interfere  with  the  plaintiff's 
business  in  the  manner  complained  of ;  while  on  the  other  hand 
the  plaintiff  asserts  that  the  course  pursued  by  them  is  an  illegal 
infringement  of  his  rights.  There  is,  therefore,  a  question  of 
legal  right  between  the  plaintiff  and  a  numerous  body  of  persons 
who  have  the  same  interest  in  the  cause  or  matter.  The  words 
are  not  "  the  same  interest  in  a  subject-matter,"  but  "  the  same 
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interest  in  the  cause  or  matter."    That  means  the  proceeding  C.A. 

that  is  pending.    Here  the  societies,  of  which  the  defendants  are  1893 

officers,  have  the  same  interest  with  them  in  the  proceeding,  temperton 

The  object  of  the  rule  was,  that  in  such  a  case  a  plaintiff  might  j^^gg^LL 

not  be  obliged  to  sue  and  set  out  the  names  of  a  numerous  body 

of  persons,  which  might  be  very  difficult  or  impossible ;  and, 

practically,  if  such  a  case  is  not  within  the  rule,  a  person  injured 

through  the  action  of  a  trade  union  can  have  no  redress  against 

them,  for  the  case  is  not  within  the  9th  section  of  the  Trade 

Union  Act,  1871  (34  &  35  Yict.  c.  31),  which  in  some  cases 

permits  the  trustees  of  a  trade  union's  property  to  be  sued. 

The  individual  officers  or  members  of  such  a  society,  who  have 

actually  done  the  acts  complained  of,  may  not  be  worth  suing  ; 

and,  unless  the  society  and  its  funds  can  be  got  at,  there  will 

be  no  remedy.    Of  course  it  would  be  necessary  for  the  plaintiff 

at  the  trial  to  prove  that  the  members  of  the  trade  unions,  as 

whose  representatives  he  sues  the  defendants,  really  authorized 

the  acts  of  which  he  complains.    The  action  is  mainly  for  an 

injunction.    The  rule  was  intended  to  embody  the  old  Chancery 

practice,  and  in  the  Court  of  Chancery  the  course  in  such  cases 

was  to  sue  one  of  a  body  of  persons  who  had  a  similar  interest : 

see  Sjoringhead  Spinning  Co.  v.  Biley  (1),  where  the  prayer  of  the 

bill  was  that  the  defendants,  as  well  on  their  own  behalf  as  on 

behalf  of  all  other  the  members  of  their  association,  might  be 

restrained  from  interfering  with  the  plaintiffs'  business  ;  see  also 

Fare  v.  Clegg  (2) ;  Bromley  v.  Williams  (3) ;  Commissioners  of 

Sewers  of  the  City  of  London  v.  Gellatly  (4) ;  Commissioners  of 

Sewers  of  the  City  of  London  v.  Glasse  (5). 

E.  Morten,  and  L.  G.  Pike,  for  the  defendants  Eussell  and 
Stephenson,  were  not  called  upon. 

The  judgment  of  the  Court  (Lord  Esher,  M.E.,  Lindley,  L.J., 
and  Bowen,  L.J.),  was  delivered  by 

Lindley,  L.J.  The  question,  whether  the  defendants  can  be 
sued  in  the  manner  in  which  they  have  been  sued,  depends  u|  on 

(1)  Law  Rep.  6  E(i.  551.  (3)  32  Beav.  177. 


(2)  29  Beav.  589. 


(4)  3  Cb.  D.  GIO. 


Vol.  I.  1893. 


(5)  Law  Rep.  7  Ch.  456. 
2  I 
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C.  A.      the  terms  of  Order  xvi.,  r.  9,  which  provides  that  "  where  there 
1893       are  numerous  persons  having  the  same  interest  in  one  cause  or 
Tempeeton  matter,  one  or  more  of  such  persons  may  sue  or  be  sued,  or  may 
KussELL     ^®  authorized  by  the  Court  or  a  judge  to  defend  in  such  cause  or 
Lrndte^L  J  behalf  or  for  the  benefit  of  all  persons  so  interested." 

The  question  really  turns  on  the  meaning  of  the  words  "  having 
the  same  interest  in  one  cause  or  matter."  This  expression  only 
extends,  we  think,  to  persons  who  have  or  claim  some  beneficial 
proprietary  right,  which  they  are  asserting  or  defending  in  the 
cause  or  matter.  The  plaintiff  in  this  case  sues  for  damages, 
and  the  action,  assuming  it  to  lie  at  all,  as  to  which  we  pronounce 
no  opinion,  is  founded  on  tort.  The  old  Court  of  Chancery  had 
no  jurisdiction  to  grant  relief  in  such  an  action ;  and,  although 
its  rules  as  to  parties  to  actions  or  suits  maintainable  in  it  have 
now  to  be  applied  in  all  Divisions  in  the  High  Court  when  exer- 
cising the  old  jurisdiction  of  the  Court  of  Chancery,  the  rules 
ought  not  to  be  construed  as  creating  a  jurisdiction  in  one  Divi- 
sion, which  was  never  exercised  by  any  Court  in  the  country 
before  the  rules  were  made.  But  then  the  plaintiff  asks  for  an 
injunction.  This  is  an  equitable  remedy.  But  a  suit  for  an 
injunction  in  such  a  case  as  this,  even  if  maintainable  at  all, 
certainly  could  not  be  so  framed  as  to  bind  persons  not  actually 
parties  to  it.  What  right  is  it  which  the  plaintiff  asserts  ?  It 
is  a  right  not  to  be  molested  in  the  conduct  of  his  business. 
Who  are  the  persons  against  whom  he  seeks  redress?  They  are 
a  number  of  persons  belonging  to  various  trade  unions  acting 
more  or  less  in  concert ;  but  the  persons  assumed  to  be  repre- 
sented by  the  officers  of  those  trade  unions  have  no  such  interest 
as  is  contemplated  by  the  rule  as  above  explained.  The  truth 
is  that  this  is  an  attempt  to  stretch  the  rule  to  cases  to  which  it 
is  wholly  inapplicable,  and  the  attempt  is  only  plausible  by 
reason  of  the  ambiguity  of  the  expression  "  same  interest."  The 
case  of  Springfield  Spinning  Co.  v.  Biley  (1),  relied  on  by  the 
plaintiff's  counsel,  is  no  authority  for  them.  In  the  first  place 
the  case  was  overruled  by  the  Court  of  Appeal  in  Prudential 
Assurance  Co.  v.  Knott  (2),  and  in  the  next  place  the  suit  was  not 
in  form  a  suit  against  the  defendants  as  representing  others, 
ri)  Law  Kep.  6  Eq.  551.  (2)  Law  Eep.  10  Ch.  142. 
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although  the  prayer  was  for  an  injunction  against  them  in  that  C.  A. 

character.    The  point  now  raised  could  not  arise,  and  did  not  1893 

arise  in  that  case  on  demurrer,  for  it  was  no  objection  to  a  bill  in  Tempertox 

equity  that,  besides  a  relief  which  might  lawfully  be  claimed,  it  g^gg^LL. 
claimed  also  a  relief  which  was  impossible. 

The  words  struck  out  by  the  Divisional  Court  ought  never  to 
have  been  inserted,  and  the  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Bell,  BrodricJc,  &  Gray ,  for  J.  T.  &  E. 
Woodhouse,  Hull. 
Solicitors  for  defendants :  Shaen,  Boscoe,  Massey  &  Co, 

E.  L. 


BRADLEY  v.  CHAMBERLYN.  1893 

Practice — Specially  indorsed  Writ — Leave  to  sign  Judgment — Averment  of  ^ 
Condition  Precedent — Order  iii.,  r.  6 — Order  xir.,  r.  1. 

The  indorsement  upon  a  writ  of  summons  stated  tliat  tlie  plaintiff's  claim 
was  for  a  sum  of  210Z.,  payable  under  an  agreement,  which  was  set  out,  and  by 
which  the  defendant ;  undertook,  upon  the  plaintiff  delivering  up  to  the 
defendant's  husband  certain  acceptances,  to  pay  to  the  plaintiff  on  demand 
210Z.,  owing  by  her  husband  to  the  plaintiff  for  cash  advanced  : — 

Held,  that  the  indorsement  constituted  a  good  special  indorsement  within 
Order  iii.,  r.  6,  although  it  contained  no  averment  that  the  bills  had  been 
delivered  up  by  the  plaintiff  to  the  defendant's  husband. 

Appeal  from  an  order  of  Wright,  J.,  at  chambers,  reversing 
an  order  of  the  master  by  which  leave  had  been  given  to  the 
plaintiff  to  sign  final  judgment  under  Order  xiv.,  r.  1. 

The  action  was  brought  against  the  defendant,  a  married 
woman,  in  respect  of  her  separate  estate ;  the  indorsement  on 
the  writ  was  in  the  following  terms : — 

**The  plaintiff's  claim  is  210Z.,  payable  to  the  plaintiff  on 
demand  under  an  agreement  bearing  date  June  21,  1892,  made 
by  the  defendant  in  favour  of  the  plaintiff  for  value.  Par- 
ticulars: October  13, 1892.  Toamouut  due,  210Z.  The  following 
is  a  copy  of  the  said  agreement : — 

-  To  A.  M.  Bradley,  Esq.  June  21,  1892. 

"  Dear  Sir, — If  you  will  deliver  to  my  husband,  Mr.  A.  H. 
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1893      Chamberlyn,  the  three  bills  you  hold  accepted  by  Edwards  and 
Bradley    Chatterton,  I  undertake  to  pay  you  on  demand  the  sum  of  2107^, 
Chamberlyn.  which  he  owes  you  for  cash  advanced. 

"  Yours  truly, 

"  May  Chamberlyn. 
"  The  defendant  is  sued  in  respect  of  her  separate  estate^ 
possessed  by  her  at  the  time  the  above  agreement  was  signed 
by  her." 

The  learned  judge  was  of  opinion  that  the  writ  was  not 
specially  indorsed,  there  being  no  allegation  that  the  plaintiff 
had  delivered  the  bills  to  the  defendant's  husband,  and,  therefor-e, 
no  averment  of  the  performance  of  a  condition  precedent  to  the 
accrual  of  a  cause  of  action  on  the  agreement,  and  gave  leave  to« 
defend  ;  the  plaintiff  appealed. 

The  defendant  made  no  affidavit  of  merits,  either  at  chambers 
or  upon  this  appeal. 

Oswald,  for  the  plaintiff.  The  writ  is  specially  indorsed  under 
Order  iii.,  r.  6 ;  it  is  not  necessary  in  an  indorsement  to  aveir 
the  performance  of  conditions  precedent. 

[Collins,  J.  In  an  action  against  the  drawer  of  a  cheque,  an 
averment  that  notice  of  dishonour  has  been  given  is  an  essential 
part  of  the  special  indorsement :  Fruhauf  v.  Grosvenor  (1).  How 
does  that  differ  from  the  averment  of  any  other  condition 
precedent  ?] 

The  reason  is  that  a  cheque  is  a  bill  of  exchange,  and  notice 
of  dishonour  is  necessary  to  charge  the  drawer.  In  the  present 
case  the  indorsement  shews  a  specific  sum  payable  by  the 
defendant  to  the  plaintiff  under  an  agreement  between  them;, 
and  is  sufficient. 

[Collins,  J.  The  decision  in  Satchwell  v.  Clarice  (2)  is  in 
your  favour.] 

Yes ;  that  shews  that  where  the  assignee  of  a  mortgage  debt 
sues  the  debtor,  it  is  unnecessary  to  aver  in  the  indorsement 
that  express  notice  in  writing  of  the  assignment  has  been  given 
to  the  defendant.    It  was  never  intended  that  the  facts  should 


(1)  8  Times  L.  K.  744. 


(2)  66  L.  T.  (N.S.)  641. 
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be  pleaded  with  as  much  particularity  in  an  indorsement  as  in  1893 
a  statement  of  claim.  Bradley 
Mayer,  for  the  defendant.    The  writ  is  not  specially  indorsed,  o^^jJeely 
for  the  delivery  up  of  the  bills  by  the  plaintiff  is  a  condition 
precedent  to  any  cause  of  action  against  the  defendant,  and  in 
the  absence  of  an  averment  that  they  have  been  delivered  up, 
the  indorsement  on  the  face  of  it  shews  no  cause  of  action. 
Effect  must  be  given  to  the  requirement  of  Order  xiv.,  r.  1, 
that  the  plaintiff's  affidavit  must  verify  the  cause  of  action  ; 
that  must  mean  that  it  is  to  verify  the  facts  alleged  in  the 
indorsement  to  constitute  a  cause  of  action  ;  all  facts  necessary 
to  the  cause  of  action  should,  therefore,  be  alleged  in  the 
indorsement. 

Day,  J.    I  am  clearly  of  opinion  that  this  appeal  must  be 
allowed. 


Collins,  J.  I  am  of  the  same  opinion.  The  question  is 
whether  the  writ  is  a  specially  indorsed  writ,  and  the  only 
•objection  taken  to  it  is  that  it  contains  no  averment  of  the 
performance  of  conditions  precedent  to  the  creation  of  a  debt 
for  money  due  under  the  agreement.  It  seems  to  me  that  there 
is  no  authority  which  binds  us  to  hold  that  such  an  averment 
is  necessary,  and  it  also  seems  clear  that,  unless  there  is  such  an 
authority,  this  is  a  good  special  indorsement.  This  is  a  case  in 
which,  before  the  Judicature  Acts,  the  sum  due  might  be 
recovered  under  the  money  counts  if  the  condition  had  been 
performed  in  fact.  The  indorsement  is  for  a  sum  of  210^., 
money  payable  under  an  agreement  which  is  set  out.  If,  in 
the  absence  of  any  authority  the  other  way,  it  is  necessary  to 
look  for  any  authority  in  the  plaintiff's  favour,  it  may  be  found 
in  Satchivell  v.  Clarice  (1),  which  decides  that  a  writ  may  be 
specially  indorsed,  although  it  does  not  contain  an  averment 
which  would  be  material  in  a  statement  of  claim.  There  the 
assignee  of  a  mortgage  debt  brought  an  action  against  the 
debtor  without  averring  on  the  writ  that  he  had  given  the 
(kfeudant  express  notice  of  the  assignment — a  notice  which 
(1)  66  L.  T.  (N.S.)611. 
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1893      would  be  necessary  in  a  statement  of  claim ;  but  the  Court  held 
Bradley    ^^^t  it  was  not  a  necessary  averment  in  a  specially  indorsed 
Ohamberltn  Therefore,  this  is  a  good  special  indorsement  notwith- 
  standing  the  absence  of  an  averment  of  the  performance  of  the 

Collins,  J.  °  ^ 

condition.  The  defendant  has  come  to  the  Court  without  an 
affidavit  of  merits,  relying  solely  on  his  legal  position,  and  it  is 
now  too  late,  after  relying  merely  on  legal  technicalities,  to  turn 
round  and  ask  leave  to  make  an  affidavit  of  merits.  The  appeal 
must,  therefore,  be  allowed.  The  only  reason  why  I  add  any- 
thing to  the  observations  made  by  my  brother  Day  and  myself 
during  the  argument  is  that  our  view  differs  from  that  taken  by 
Wright,  J.,  at  chambers. 

Ap;peal  allowed. 

Solicitors  for  plaintiff :  Wontner  &  Sons. 
Solicitor  for  defendant :  Fereday. 

W.  J.R. 


0.  A,  [IN  THE  COURT  OF  APPEAL.l 

BANKS  V,  HOLLINOSWORTH  and  Anothee. 

^an.  11. 

 Mayor's  Court — Practice — Certiorari — Removal  of  Action — Borough  and  Local 

Courts  of  Record  Act,  1872  (35  &  36  Vict.  c.  86),  ScTied.  clause  12. 

By  clause  12  of  the  schedule  to  the  Borough  and  Local  Courts  of  Record 
Act,  1872  (which  was  applied  to  the  Mayor's  Court  by  Order  in  Council) :  "  No 
action  entered  in  the  Court  shall  before  judgment  be  removed  or  removeable 
from  the  Court  into  any  superior  Court  by  any  writ  or  process,  except  by  leave 
of  a  judge  of  one  of  the  superior  Courts  in  cases  which  shall  appear  to  such 
judge  fit  to  be  tried  in  one  of  the  superior  Courts  .  .  .  ." : — 

Held,  that  the  clause  imposed  a  limitation  on  the  previous  right  of  a  defend- 
ant to  have  an  action  removed  into  the  superior  Court  under  the  Mayor's  Court 
Act,  1857  (20  &  21  Viet.  c.  clvii.),  and  gave  power  to  the  judge  in  the  exercise 
of  his  discretion  to  order  the  removal  of  any  such  action,  but  subject  to  the 
condition  precedent  that  the  judge  should  first  be  satisfied  that  the  action  was 
fit  to  be  tried  in  the  superior  Court. 

The  expression  case  fit  to  be  tried  in  the  superior  Courts  "  must  be  taken 
to  mean  a  case  which  "  ought "  to  be  tried  there,  or  which  is  "  more  fit "  to 
be  tried  there  than  in  an  inferior  Court. 

Appeal  of  the  defendants  from  a  decision  of  a  Divisional  Court 
(Pollock,  B.,  and  Charles,  J.)  affirming  the  refusal  of  Mathew,  J., 
and  of  a  master  at  chambers  to  grant  a  writ  of  certiorari  for  the 
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removal  of  the  action  from  the  Mayor's  Court  into  the  High 
Court.  (1) 

The  action  had  been  brought  in  the  Mayor's  Court  to  recover 
the  sum  of  351.,  the  declaration  alleging  that  the  defendants 
purported  to  carry  on  business  as  stock  and  share  dealers,  and 
that  in  order  to  induce  the  plaintiff  to  deposit  certain  sums  of 
money  with  them  they  falsely  and  fraudulently  represented  to 
him  that  they  had  formed  and  opened  syndicates  for  operating 
in  certain  stocks  and  shares,  and  the  plaintiff,  believing  the 
representations,  had  deposited  351.  with  them.  The  alleged 
misrepresentations  were  contained  in  a  circular  issued  by  the 
defendants,  in  which  they  invited  the  public  to  subscribe  to 
syndicates  formed  or  to  be  formed  by  them,  and  this  was  one  of 
three  actions  arising  out  of  the  same  circular,  which  had  been 
brought  in  the  Mayor's  Court  by  difierent  plaintiffs,  one  of  which 
had  already  been  removed  into  the  High  Court  by  writ  of  cer- 
tiorari granted  at  chambers.  It  was  stated  by  the  defendants 
that  many  persons  besides  the  plaintiff  had  subscribed  to  the 
syndicate,  and  might  also  sue  the  defendants  for  a  return  of 
their  money  in  the  event  of  the  plaintiff  succeeding  in  this 
action. 

E.  Morten,  (Cock,  Q.C.,  with  him),  for  the  defendants.  Under 

clause  12  of  the  schedule  to  35  &  36  Vict.  c.  86,  a  defendant  has 

a  right  to  have  the  action  removed  into  the  superior  Court,  if  it 

is  a  fit  case  to  be  tried  there ;  it  is  immaterial  that  the  amount 

sought  to  be  recovered  is  less  than  50Z.,  for  the  legislature  has 

drawn  no  distinction  founded  on  the  sum  claimed  in  the  action. 

Before  1872,  the  statutory  enactment  as  to  removal  of  actions 

(1)  By  s.  2  of  the  Borough  and     superior  Court  by  any  writ  or  process, 

except  by  leave  of  a  judge  of  one  of 
the  superior  Courts  in  cases  which 
shall  appear  to  such  judge  fit  to  be 
tried  in  one  of  the  superior  Courts, 
and  upon  such  terms,  as  to  payment 
of  costs,  security  for  debt  and  costs, 
or  such  other  terms,  as  such  judge 
shall  think  fit." 

By  Order  in  Council,  dated  June  20, 
187;>,  clause  12  of  the  schedule  is 
applied  to  the  ^Mayor's  Court. 


0.  A. 

1893 


Banks 

V. 

HOLLINGS- 
WORTH. 


Local  Courts  of  Record  Act,  1872 
(35  &  36  Vict.  c.  86),  power  is  given 
to  Her  Majesty  by  an  Order  in  Council 
to  direct  that  the  provisions  in  the 
schedule  to  the  Act  shall  apply  to  all 
or  any  local  Court  or  Courts  of  record 
in  England  or  Wales. 

Clause  12  of  the  schedule  provides 
that,  "  No  action  entered  in  the  Court 
shall  before  judgment  be  removed  or 
rcmoveable  from  the  Court  into  any 
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C.A.      brought  to  recover  a  sum  not  exceeding  50Z.  from  the  Mayor's 
1893      Court  was  contained  in  s.  16  of  the  Mayor's  Court  Act,  1857 
Banks     (^^  ^  21  Yict.  c.  civii.),  under  which  the  defendant  had  a  right 
loLLiNGs-       remove  such  an  action  before  judgment,  upon  entering  into 
WORTH.     recognizances  as  therein  provided.    Clause  12  of  the  schedule  to 
the  Local  Courts  Act  of  1872  limits  that  absolute  right,  but 
limits  it  only  to  this  extent,  that  the  case  must  appear  to  a  judge 
of  the  superior  Court  fit  to  be  tried  in  that  Court ;  that  condition 
once  performed,  the  defendant  is  entitled  as  a  matter  of  right 
to  have  the  action  removed  by  certiorari. 

[Lord  Eshee,  M.E.  Suppose  the  judge  thinks  the  case 
equally  fit  for  either  Court,  has  he  a  discretion  as  to  its  removal  ?] 
No ;  he  is  bound  to  order  it  to  be  removed  ;  the  provision  of 
clause  12  is  in  limitation  of  an  existing  right,  and  must  be 
strictly  construed.  In  Simpson  v.  Shaw  (1),  which  was  an  action 
against  a  stockbroker  founded  on  alleged  misrepresentations,  it 
was  held  that  the  case  was  fit  to  be  tried  in  the  superior  Court, 
and  that  the  defendant  was  therefore  entitled  to  a  writ  of  certio- 
rari to  remove  it  from  the  Mayor's  Court.  That  decision  con- 
clusively shews  that  a  defendant  has  a  right  to  have  his  case 
removed  if  it  is  fit  to  be  tried  in  the  superior  Court,  or,  at  any 
rate,  if  it  seems  to  a  judge  to  be  so.  The  present  case  is  stronger 
than  Simjoson  v.  Shaw  (1),  for  it  is  not  an  isolated  charge  of 
fraud,  but  a  charge  of  conducting  a  business  in  a  fraudulent 
manner,  and  it  is  important  to  the  defendants  that  such  a  charge 
should  be  tried  before  the  best  and  most  impartial  tribunal.  It 
would  be  to  the  advantage  of  all  parties  if  this  action  were 
removed,  as  it  could  be  consolidated  with  the  action  already 
removed  into  the  High  Court,  and  then  the  necessity  would  be 
obviated  of  the  same  question  being  litigated  both  in  the  High 
Court  and  the  Mayor's  Court.  [He  also  cited  Cherry  v.  Endean  (2)  ; 
Bennett  v.  Lord  Bury  (3) ;  Amos  v.  Chadwich  (4)  ;  Amos  v. 
Chadwick,  (5)] 

Beid,  Q.G.  (L.  E.  Glyn,  with  him),  for  the  plaintiff.    Clause  12 
amounts  to  a  limitation  on  the  previous  right  of  the  defendant 


(1)  56  L.  J.  (Q.B.)  92.  (3)  5  C.  P.  D.  339. 

(2)  55  L.  J.  (Q.B.)  292.  (4)  4  Ch.  D.  869. 

(5)  9  Ch.  D.  459. 
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to  remove  the  action ;  the  question  whether  the  action  shall  be      C.  A. 
removed  is  now  left  to  the  discretion  of  the  judge  to  whom  the  1893 
application  is  made.    This  is  the  effect  of  the  decision  in  Cherry  Banks 
V.  Endean.  (1)    The  expression  "  fit  "  to  be  tried  in  the  superior  jjollingi 
Court  must  mean  adapted  rather  for  the  superior  than  the  worth. 
inferior  Court.   The  two  main  guides  for  the  judge  in  the  exercise 
of  his  discretion  in  such  a  case  would  be  the  amount  claimed, 
and  the  existence  of  some  special  difficulty  in  the  case ;  but  the 
amount  is  here  prima  facie  fit  for  the  inferior  Court,  and  no 
special  difficulty  has  been  suggested.    The  master,  the  judge, 
and  the  Divisional  Court,  have  all  concurred  in  holding  that  the 
plaintiff  ought  to  be  allowed  to  exercise  his  common  law  right 
of  suing  in  whichever  Court  he  thinks  fit,  and  this  Court  will 
not  interfere  with  a  discretion  so  exercised. 

jEJ.  Morten,  in  reply.  The  language  in  clause  12  is  not  "  more 
fit "  but  "  fit,"  and  it  only  operates  to  take  away  the  right  of 
removal  in  cases  where  the  action  is  one  with  which  the  time  of 
the  High  Court  ought  not  to  be  taken  up. 

LoED  EsHEE,  M.E.  I  am  of  opinion  that  this  appeal  must  be 
dismissed.  The  plaintiff  brought  an  action  against  the  defend- 
ants in  the  Mayor's  Court,  founded  on  the  allegation  that  they 
had  put  forward  a  circular  containing  misrepresentations,  that 
they  had  done  this  fraudulently,  and  that  the  plaintiff  had  been 
misled  by  the  fraudulent  misrepresentations  to  part  with  his 
money.  The  defendants  took  out  a  summons  to  remove  the 
action  into  the  High  Court.  In  support  of  this  application  it  is 
said,  first,  that  although  the  action  is  only  brought  to  recover 
less  than  fifty  pounds,  the  plaintiff  makes  a  charge  of  fraud — a 
charge  which  is  material  to  the  position  of  the  defendants  as 
men  in  business,  and  may  have  a  grave  effect  upon  their  power 
of  carrying  on  that  business,  and  that  the  action  is  one,  there- 
fore, which  ought  to  be  tried  in  the  High  Court,  whatever  may 
be  the  amount  claimed.  The  argument,  indeed,  goes  so  far  as  to 
suggest  that  the  defendants  have  a  right  to  insist  upon  a  trial 
ill  the  High  Court,  and  to  have  the  action  removed  from  the 
Mayor's  Court  for  that  purpose.  It  is  also  urged,  that  even  if 
(1)  65  L.  J.  (Q.B.)  292. 
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0.  A.      this  one  charge  of  fraud  be  insufficient  to  justify  the  removal, 
1893       yet  other  persons  are  making  charges  against  the  defendants  of 
Banks     fraudulent  misrepresentations  contained  in  the  same  circular, 
HoLLiNGs-  them  has  brought  a  similar  action  which  has  been 

woBTH.  removed  into  the  High  Court;  that  if  this  action  were  also 
LordEsher,M.K.  rcmovcd,  the  claims  could  be  consolidated,  with  the  result  that 
there  would  be  only  one  trial ;  whereas  if  this  action  were  not 
removed  there  might  be  one  trial  in  the  Mayor's  Court  and  one 
in  the  High  Court  in  respect  of  the  same  alleged  fraud;  the 
argument  goes  even  to  the  length  of  contending  that  the  judge 
is  bound  to  remove  it. 

The  answer  to  this  contention  depends  upon  the  true  construc- 
tion of  clause  12  of  the  schedule  to  the  Act  of  1872,  which  has 
been  made  applicable  by  Order  in  Council  to  the  Mayor's  Court. 
We  must  construe  it  according  to  the  ordinary  grammatical  rules 
of  construction,  and  the  first  observation  is  that  the  clause  is 
drawn  in  a  negative  form ;  it  is  not  an  affirmative  enactment 
saying  how  the  judge  is  to  act,  but  a  negative  enactment  to  the 
effect  that  a  certain  thing  shall  not  be  done  unless  certain  other 
things  happen ;  to  interpret  it  we  must,  therefore,  look  to  see 
what  was  the  law  under  the  statute  previously  in  force.  Looking 
at  the  Mayor's  Court  Act,  1857,  it  is  said  that  under  s.  16,  in 
such  a  case  as  the  present,  even  if  this  were  the  only  action 
against  the  defendants,  they  would  have  a  right  to  have  it 
removed,  and  this  contention  may  perhaps  be  well  founded ;  but 
it  is  obvious  that  clause  12  of  the  schedule  to  the  Act  of  1872 
imposes  a  limitation  on  the  right  which  a  defendant  possessed 
previously.  It  is  said  on  behalf  of  the  defendants  that  it  is  only 
a  partial  limitation ;  while  the  other  side  contend  that  it  is  a 
limitation  which  takes  away  the  absolute  right  of  a  defendant  to 
a  removal  of  the  action  under  any  circumstances,  and  gives  him 
only  a  right  to  submit  the  question  to  the  discretion  of  a  judge 
of  the  High  Court.  If  we  read  clause  12  down  to  the  words 
"  except  by  leave,"  and  stop  there,  it  is  obvious  that  the  defend- 
ant's absolute  right  has  been  taken  away,  and  the  removal  is 
made  conditional  on  the  leave  of  a  judge  of  the  superior  Court. 
Then  the  clause  proceeds,  "  in  cases  which  shall  appear  to  such 
judge  fit  to  be  tried  in  one  of  the  superior  Courts."  Therefore 
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the  right  of  a  defendant  is  now  limited  to  this,  that  he  cannot      0.  A. 
remove  the  action  from  the  Mayor's  Court  to  the  High  Court  1893 
unless  it  appears  to  a  judge  of  the  High  Court  that  the  case  is  banks 
fit  to  be  tried  in  that  Court,  and  the  leave  of  a  judge  must  be  jj^j^J^^^g. 
obtained.    The  clause  gives  a  judge  power  to  remove  an  action.  worth. 
But  what  is  the  nature  of  that  power  ?   Is  it  a  power  which  he  LordEsher.M.R. 
must  exercise  as  a  matter  of  law  ?   Or  is  it  a  discretionary  power 
to  be  exercised  only  having  regard  to  the  particular  circum- 
stances of  each  case  ?    If  the  latter  is  the  nature  of.  the  power, 
the  judge  must  obviously  have  a  discretion  to  determine  whether 
the  action  is  one  which  is  fit  to  be  removed.    It  must,  however, 
be  noticed  that  the  language  of  the  clause  is  not  which  is  fit, 
but  which  shall  appear  fit  to  be  removed,  thus  imposing  upon  the 
judge  the  duty  of  determining  whether  in  his  view  the  action  is 
one  which  is  fit  for  removal.    Now,  what  is  the  meaning  of  "  fit 
to  be  tried  in  the  superior  Court "  ?    It  cannot  mean  "  able  "  to 
be  tried  in  that  Court,  for  that  would  involve  a  question  of  juris- 
diction, which  is  obviously  not  the  meaning ;  it  must  mean  where 
it  appears  to  a  judge  that  the  action  is  one  which  "  ought "  to  be 
tried  in  a  superior  Court.    If  an  action  has  been  brought  in  the 
inferior  Court,  it  is  not  to  be  removed  unless  it  appears  to  the 
judge  that  it  ought  to  be  tried  in  the  superior  Court.    It  is 
obvious  that  an  action  like  the  present  can  be  tried  in  the  High 
Court ;  actions  to  recover  less  than  fifty  pounds  are  frequently 
brought  and  tried  there;  and  it  is  not  for  us  or  for  the  judge 
to  determine  in  which  Court  it  ought  to  be  brought.  Under 
what  circumstances  should  it  be  removed  ? 

The  question  upon  an  application  of  this  nature  is  whether, 
considering  all  the  circumstances  of  the  case  and  the  interests 
of  the  parties  and  of  public  justice,  the  case  ought  to  be  tried  in 
the  High  Court  rather  than  in  that  in  which  the  action  was 
brought,  and  the  judge  who  has  to  determine  the  question  of 
removal  must  consider  all  the  circumstances.  He  must  consider 
the  amount  of  the  claim  ;  it  may  be  important  if  the  amount 
claimed  is  very  small,  yet,  if  the  case  involves  questions  of  a 
complex  or  highly  difiicult  nature  requiring  the  knowledge  and 
experience  of  the  judges  of  the  superior  Court  for  their  determi- 
nation, the  judge  may  well  be  of  opinion  that  it  should  be  tried 
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C.A.  in  tlie  superior  Court.  There  are  many  other  circumstances 
1893       which  would  properly  influence  his  decision  as  to  the  propriety 

Banks     of  removal,  such,  for  instance,  as  the  Court  in  which  justice  will 
HoLLiNGs-  particular  case  be  more  speedily  arrived  at ;  for  it  might 

WORTH.  happen  that  in  the  superior  Court  a  case  involving  some  diffi- 
LerdEsher.M.R.  culty  could  not  be  reached  for  some  months,  yet  the  inferior 
Court  might  be  perfectly  able  to  try  it,  and  to  try  it  at  once.  I 
do  not  say  that,  upon  any  one  of  such  points  as  I  have  suggested 
being  clearly  made  out,  a  judge  would  be  obliged  to  take  either 
the  one  course  or  the  other  as  regards  the  removal  of  the  action ; 
all  that  the  clause  means,  in  my  opinion,  is  that  the  judge  must 
say,  after  a  reasonable,  judicial,  and  careful  consideration  of  the 
circumstances,  whether  an  action  ought  rather  to  be  tried  in  the 
High  Court  or  in  the  Court  in  which  it  was  brought ;  if  he  thinks 
it  ought,  he  will  grant  the  writ  of  certiorari  for  its  removal ;  if 
he  thinks  it  ought  not,  it  will  remain  in  the  inferior  Court ;  his 
-conclusion  may  depend  on  many  considerations,  and  must  be  a 
matter  of  discretion. 

The  question  has  been  raised  before  us  whether  the  judge 
ought  to  consider  the  fact  that  other  plaintiffs  have  brought 
other  actions  upon  the  same  alleged  fraud,  and  I  have  some 
doubt  whether  he  ought  to  do  so ;  but  if  he  is  at  liberty  to  do  it, 
it  is  only  one  of  the  circumstances  which  he  has  to  consider,  and 
we  should  not  interfere  with  the  discretion  which  he  might 
.exercise  in  arriving  at  his  conclusion.  I  am  of  opinion,  therefore, 
that  the  decision  of  the  learned  judge  was  a  decision  on  circum- 
stances which  were  well  within  his  discretion  to  consider,  and  an 
appeal  will  only  lie  for  a  wrongful  exercise  of  discretion.  That 
is  not  the  case  here,  for  I  think  the  learned  judge  was  clearly 
dght  in  the  way  he  exercised  it.  The  appeal  must  therefore 
be  dismissed. 

BowEN,  L.J.  I  am  of  the  same  opinion.  This  is  clearly  not 
a  case  in  which,  if  the  judge  has  a  discretion,  the  Court  would 
dream  of  overruling  his  exercise  of  it,  for  it  would  be  impossible 
to  shew  that  it  has  been  exercised  upon  a  wrong  principle.  The 
real  question  is  whether  such  a  discretion  exists,  and  this 
depends  upon  the  true  construction  of  clause  12  of  the  schedule 
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to  the  Act  of  1872.    To  see  whether  the  judge  had  that  discre-      C.  A, 

tion  we  must  place  a  meaning  on  the  words  "  fit  to  be  tried  in  1893 

one  of  the  superior  Courts."   Is  there  anything  in  the  context  to  Banks 

shew  what  that  meaning  should  be  ?    In  the  first  place,  it  is  to  Hollings- 

be  observed  that  the  right  to  move  an  action  into  the  superior  woeth. 

Court  has  been  taken  away  except  in  cases  where  the  leave  of  a  Bowen,  l.j. 

judge  is  obtained.    Secondly,  the  view  which  the  judge  takes  of 

the  circumstances  is  the  condition  precedent  to  his  granting 

leave.    The  whole  question  depends  on  his  view,  not  on  the 

fitness  of  the  case  for  removal,  but  on  its  appearing  to  him  to  be 

fit.   The  language  tends  to  shew  that  "  fitness  to  be  tried  "  means 

a  fitness  in  the  opinion  of  the  judge,  and  not  a  fitness  as  a 

matter  of  strict  law.    If  that  be  so,  it  follows  that  the  clause  as 

a  whole  leaves  the  judge  free  to  form  his  opinion  as  an  opinion, 

and  to  exercise  his  discretion  as  a  discretion.    This  therefore 

was,  in  my  opinion,  a  matter  for  the  discretion  of  the  judge  ; 

and,  for  the  reasons  given  by  the  Master  of  the  Kolls,  I  agree 

that  it  is  impossible  for  us  to  interfere.    I  also  agree  that,  as  far 

as  I  can  see,  the  discretion  was  soundly  exercised. 

A.  L.  Smith,  L.J.  I  am  of  the  same  opinion.  In  Cherry  v, 
Endean  (1)  the  point  was  that,  notwithstanding  the  provisions  of 
clause  12,  the  defendant  had  a  common  law  right  to  move  the 
action  into  the  superior  Court,  no  matter  what  might  be  the 
nature  of  the  cause,  the  amount  claimed,  or  the  circumstances  of 
the  case.  All  we  there  held  was  that  the  right  was  fettered  to 
this  extent,  that  the  certiorari  would  not  go  unless  the  leave  of 
a  judge  were  obtained.  Now  comes  the  present  case,  in  which 
it  is  argued  that  if  the  cause  was  a  fit  cause  to  be  removed  the 
judge  had  no  discretion  as  to  allowing  its  removal;  and  this 
depends,  as  has  been  pointed  out,  on  the  meaning  of  the  words 
"  fit  to  be  tried  in  the  superior  Court."  I  can  suggest  no  more 
apt  illustration  of  that  meaning  than  the  suggestion  of  the 
Master  of  the  llolls,  that  it  means  "  which  ought  to  be  tried  in 
the  superior  Court,"  or  "  which  is  more  fit  to  be  tried  "  there. 
If  that  be  so,  it  is  obvious  that  the  judge  had  a  discretion  as  to 
the  removal.  Every  Court  before  which  this  matter  lias  been 
(1)  55  L.  J.  (Q.B.)  292. 
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has  held  that  the  case  ought  to  be  tried  in  the  inferior  Court, 
and  we  cannot  interfere  with  the  exercise  of  their  discretion, 
which,  in  my  opinion,  was  rightly  exercised. 


Appeal  dismissed. 


Solicitors  for  plaintiff:  W.  H.  Smith  &  Sons, 
Solicitor  for  defendant :  C.  G.  Algar. 


W.  J.  B. 


[CEOWN  CASE  EESERVED.] 

THE  QUEEN  v.  INSTAN. 

Criminal  Law — Offences  against  the  Person — Manslaughter — Neglect  to  provide 
Food  or  Medical  Attendance  for  Person  of  Full  Age. 

The  prisoner,  a  woman  of  full  age  and  without  any  means  of  her  own,  lived 
with  and  was  maintained  by  the  deceased,  her  aunt,  a  woman  of  seventy-three. 
No  one  lived  with  them.  For  the  last  ten  days  of  her  life  the  deceased 
suffered  from  a  disease  which  prevented  her  from  moving  or  doing  anything  to 
procure  assistance ;  during  this  time  the  prisoner  lived  in  the  house  and  took 
in  the  food  supplied  by  the  tradesmen,  but  apparently  gave  none  of  it  to  the 
deceased,  nor  did  she  procure  for  her  any  medical  or  nursing  attendance,  or 
inform  any  one  of  the  condition  of  the  deceased,  although  she  had  abundant 
opportunity  to  do  so.  No  one  but  the  prisoner  had  any  knowledge  of  the 
condition  of  the  deceased  prior  to  her  death,  which  was  substantially  accelerated 
by  want  of  food,  nursing,  and  medical  attendance  : — 

Held,  that  a  duty  was  imposed  upon  the  prisoner  under  the  circumstances  to 
supply  the  deceased  with  sufficient  food  to  maintain  life,  and  that,  the  death  of 
the  deceased  having  been  accelerated  by  the  neglect  of  such  duty,  the  prisoner, 
was  properly  convicted  of  manslaughter. 

Case  stated  by  Day,  J. 

Kate  Instan  was  tried  before  me  at  the  last  assizes  for  the 
county  of  Worcester  upon  a  charge  of  feloniously  kiHing  one 
Ann  Hunt.  The  prisoner,  who  is  between  thirty  and  forty  years 
of  age  and  unmarried,  had  no  occupation  and  no  means  of  her 
own  of  living.    She  was  a  niece  of  the  deceased. 

At  the  time  of  the  committal  of  the  aUeged  offence,  and  for 
some  time  previous  thereto,  she  had  been  living  with  and  had 
been  maintained  by  the  deceased.  Deceased  was  a  woman  of 
some  seventy- three  years  of  age,  and  until;  a  few  weeks  before 
her  death  was  healthy  and  able  to  take  care  of  herself.    She  was 
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possessed  of  a  small  life  income,  and  had  in  the  house  in  which  1893 
she  lived  some  little  furniture,  and  a  few  other  articles  of  trifling  the  Queen 
value.    The  two  women  lived  together  in  a  house  taken  by  the  j^^^^ 
deceased ;  no  one  lived  with  them  or  in  any  way  attended  to 
them. 

The  deceased  shortly  before  her  death  suffered  from  gangrene 
in  the  leg,  which  rendered  her  during  the  last  ten  days  of  her 
life  quite  unable  to  attend  to  herself  or  to  move  about  or  to  do 
anything  to  procure  assistance.  No  one  but  the  prisoner  had 
previous  to  the  death  any  knowledge  of  the  condition  in  which 
her  aunt  thus  was.  The  prisoner  continued  to  live  in  the  house 
at  the  cost  of  the  deceased,  and  took  in  the  food  supplied  by  the 
tradespeople:  but  does  not  appear  to  have  given  any  to  the 
deceased,  and  she  certainly  did  not  give  or  procure  any  medical 
or  nursing  attendance  to  or  for  her,  or  give  notice  to  any 
neighbour  of  her  condition  or  wants,  although  she  had  abundant 
opportunity  and  occasion  to  do  so. 

The  body  of  the  deceased  was  on  August  2,  while  the  prisoner 
was  still  living  in  the  house,  found  much  decomposed,  partially 
dressed  in  her  day  clothes,  and  lying  partly  on  the  ground  and 
partly  prone  upon  the  bed.  The  death  probably  occurred  from 
four  to  seven  days  before  August  3,  the  date  of  the  post-mortem 
examination  of  the  body.  The  cause  of  death  was  exhaustion 
caused  by  the  gangrene,  but  substantially  accelerated  by  neglect, 
want  of  food,  of  nursing,  and  of  medical  attendance  during 
several  days  previous  to  the  death.  All  these  wants  could  and 
would  have  been  supplied  if  any  notice  of  the  condition  of  the 
deceased  had  been  given  by  the  prisoner  to  any  of  the  neigh- 
bours, of  whom  there  were  several  living  in  adjoining  houses,  or 
to  the  relations  of  the  deceased,  who  lived  within  a  few  miles. 
It  was  proved  that  the  prisoner,  while  the  deceased  must  have 
been  just  about  dying,  had  conversations  with  neighbours  about 
the  deceased,  but  did  not  avail  herself  of  the  opportunities  thus 
afforded  of  disclosing  the  condition  in  which  she  then  was. 

At  the  close  of  the  case  it  was  objected  on  behalf  of  the 
prisoner,  that  there  was  no  evidence  of  any  legal  duty  such  as 
would  bind  the  prisoner  to  give  or  to  procure  any  food,  or  nursing, 
or  attendance  to  or  for  the  deceased,  or  to  give  any  notice  to  any 
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1893      one  that  such  was  required.    I  thought  it  better  not  to  stop  the 
The  Queen  case,  but  to  leave  it  to  the  jury  to  say  whether,  having  regard 
INSTAN  circumstances  under  which  the  prisoner  lived  with  the 

deceased,  and  continued  to  occupy  the  house,  and  to  take  the 
food  provided  at  the  expense  of  the  deceased,  while  the  deceased 
was,  as  she  knew,  unable  to  communicate  with  any  other  person 
and  thus  to  procure  necessaries  for  herself,  the  prisoner  did  or 
did  not  impliedly  undertake  with  the  deceased  either  to  wait 
upon  and  attend  to  her  herself,  or  to  communicate  to  persons 
outside  the  house  the  knowledge  of  her  helpless  condition  ;  and 
I  told  them  that  if  they  came  to  the  conclusion  that  she  did  so 
undertake,  and  that  the  death  of  the  deceased  was  substantially 
accelerated  by  her  failure  to  carry  out  such  undertaking,  they 
might  find  the  prisoner  guilty  of  manslaughter,  but  that  other- 
wise they  should  acquit  her.    The  jury  found  the  prisoner  guilty. 

If  the  facts  above  stated  do  not  afford  evidence  of  the  existence 
of  any  such  undertaking  or  duty,  then  the  conviction  is  to  be 
quashed ;  if  otherwise,  it  is  to  stand. 

VacJiell,  for  the  prisoner.  There  was  no  legal  duty  imposed 
upon  the  prisoner  to  provide  food  or  attendance  for  the  deceased 
during  the  last  ten  days  of  her  life ;  there  was  certainly  no  suck 
duty  before  that  time,  for  the  deceased  was  the  head  of  the 
household  and  able  to  help  herself.  Such  a  duty  as  is  here 
sought  to  be  enforced  can  only  arise  by  virtue  of  a  statute  or  a 
contract,  or  at  common  law.  It  must  be  conceded  that  there  was 
no  statutory  duty,  neither  was  there  any  duty  at  common  law ; 
there  is  no  authority  for  the  existence  of  any  such  common  law 
duty  in  the  case  of  a  person  of  full  age ;  in  such  a  case  the  duty 
can  only  arise  in  respect  of  an  undertaking,  express  or  implied. 
In  Bex  V.  Friend  (1),  it  was  held  to  be  an  indictable  offence  to 
refuse  or  neglect  to  provide  sufficient  food,  bedding,  &c.,  to  an 
infant  of  tender  years,  unable  to  provide  for  and  take  care  of 
itself,  whom  a  man  was  obliged  by  duty  or  contract  to  provide 
for ;  but  the  decision  was  in  terms  confined  to  such  cases,  and 
the  indictment  was  held  to  be  defective  in  not  stating  the  child 
to  be  of  tender  years  and  unable  to  provide  for  itself.    In  Beg,  v. 

(1)  B.  &  K.  20. 
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Shepherd  (1),  it  was  held  that  there  was  no  duty  upon  a  woman  1893 

to  procure  a  midwife  for  her  daughter,  a  girl  of  eighteen,  and  the  Queen 

that  she  could  not  be  convicted  of  manslaughter  for  omitting  to  i>,stax 

do  so.    In  his  judgment,  Erie,  C.  J.,  says :  "  Here  the  girl  was 

beyond  the  age  of  childhood,  and  was  entirely  emancipated." 

In  the  case  of  a  person  of  full  age  such  a  duty  may  indeed  arise 

out  of  an  express  or  implied  undertaking :  Beg.  v.  Marriott  (2), 

where  a  man  was  convicted  of  the  manslaughter  of  an  elderly 

and  infirm  woman,  whom  he  had  taken  home  to  live  in  his  house, 

promising  to  make  her  happy  and  comfortable.    In  summing  up 

in  that  case,  Patteson,  J.,  said :  "  The  cases  which  have  happened 

of  this  description  have  been  generally  cases  of  children  and 

servants,  where  the  duty  was  apparent.    This  is  not  such  a 

case;  but  it  will  be  for  you  to  say  whether,  from  the  way  in 

which  the  prisoner  treated  her,  he  had  not  by  way  of  contract, 

in  some  way  or  other,  taken  upon  him  the  performance  of  that 

duty  which  she,  from  age  and  infirmity,  was  incapable  of  doing." 

In  the  present  case  there  was  no  evidence  of  any  contract  or 

undertaking  by  the  prisoner  to  take  care  of  her  aunt,  though  no 

doubt  she  was  under  a  moral  obligation  to  do  so. 

[Hawkins,  J.  Why  should  not  a  contract  be  implied  from 
such  circumstances  as  those  in  this  case  ?  Suppose  two  people 
agreed  to  live  together  for  their  mutual  benefit,  would  not  the 
mere  fact  of  their  living  together  be  evidence  from  which  an 
undertaking  might  be  implied  ?] 

[Cave,  J.  When  the  prisoner  took  in  food  paid  for  with  the 
deceased's  money,  she  had  no  right  to  apply  it  all  for  her  own 
use.    Did  she  not  then  undertake  a  duty  towards  the  deceased  ?] 

Not  by  way  of  contract  so  as  to  raise  a  legal  duty ;  it  was 
nothing  more  than  a  duty  of  imperfect  obligation. 

Lord  Coleridge,  C.J.  We  are  all  of  opinion  that  this  con- 
viction must  be  affirmed.  It  would  not  be  correct  to  say  that 
overy  moral  obligation  involves  a  legal  duty ;  but  every  legal 
duty  is  founded  on  a  moral  obligation.  A  legal  common  law 
duty  is  nothing  else  than  the  enforcing  by  law  of  that  which  is  a 
moral  obligation  without  legal  enforcement.    There  can  be  no 

(1)  L.  &  C.  147.  (2)  S  C.     r.  4 'Jo. 

Vol.  I.  1893.  2  K  2 
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1893      question  in  this  case  that  it  was  the  clear  duty  of  the  prisoner  to 


The  Queen  impart  to  the  deceased  so  much  as  was  necessary  to  sustain  life 
Instan  ^^^^  which  she  from  time  to  time  took  in,  and  which  was 

Lord"c^rid-e  ^^^^  dcceascd's  owu  mouey  for  the  purpose  of  the 

^c  j-  maintenance  of  herself  and  the  prisoner ;  it  was  only  through 
the  instrumentality  of  the  prisoner  that  the  deceased  could  get 
the  food.  There  was;  therefore,  a  common  law  duty  imposed 
upon  the  prisoner  which  she  did  not  discharge. 

Nor  can  there  be  any  question  that  the  failure  of  the  prisoner 
to  discharge  her  legal  duty  at  least  accelerated  the  death  of  the 
deceased,  if  it  did  not  actually  cause  it.  There  is  no  case 
directly  in  point ;  but  it  would  be  a  slur  upon  and  a  discredit  to 
the  administration  of  justice  in  this  country  if  there  were  any 
doubt  as  to  the  legal  principle,  or  as  to  the  present  case  being 
within  it.  The  prisoner  was  under  a  moral  obligation  to  the 
deceased  from  which  arose  a  legal  duty  towards  her ;  that  legal 
duty  the  prisoner  has  wilfully  and  deliberately  left  unper- 
formed, with  the  consequence  that  there  has  been  an  acceleration 
of  the  death  of  the  deceased  owing  to  the  non-performance  of 
that  legal  duty.  It  is  unnecessary  to  say  more  than  that  upon 
the  evidence  this  conviction  was  most  properly  arrived  at. 

Hawkins,  Cave,  Day,  and  Collins,  JJ.,  concurred. 

Conviction  affirmed. 
Solicitors  for  the  prisoner :  Ivens  &  Morton,  Kidderminster, 

W.  J.  B. 
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[IN  THE  COURT  OF  APPEAL.] 


C.  A. 


In  EE  POLLITT.    Ex  parte  MINOR. 


1893 
Jan.  20. 


Banhruptcy — Property  of  Banhrupt — Belation  of  Trustee's  Title — Money 
handed  hy  Debtor  to  Solicitor  to  answer  future  Costs — Claim  to  retain  for 
Services  rendered  after  Act  of  Bankruptcy — Mutual  Dealings — Set-off — 
Claim  to  set  off  Deht  for  Past  Services  against  Claim  of  Trustee — Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  ss.  38,  43,  44. 

A  debtor  consulted  a  solicitor  to  wliom  lie  was  tlien  indebted  for  costs.  The 
solicitor  declined  to  act  further  unless  he  were  furnished  with  money  to  meet 
future  costs,  and  the  debtor  placed  money  in  his  hands  for  that  purpose.  The 
solicitor  then  called  the  debtor's  creditors  together,  and  prepared  a  deed  of 
assignment,  which  the  debtor  executed.  The  debtor  was  afterwards  adjudged 
bankrupt,  the  act  of  bankruptcy  being  the  execution  of  the  deed  of  assign- 
ment. 

On  an  application  for  payment  to  the  trustee  in  bankruptcy  of  the  money  in 
the  hands  of  the  solicitor  : — 

Held,  by  the  Court  of  Appeal,  affirming  the  decision  of  the  Queen's  Bench 
Division,  that  the  solicitor  was  not  entitled  to  retain  the  money  as  payment 
for  services  rendered  by  him  to  the  debtor  after  the  execution  of  the  deed  of 
assignment : 

Held,  also,  that  there  had  not  been  mutual  dealings  between  the  debtor  and 
the  solicitor  within  the  meaning  of  s.  38  of  the  Bankruptcy  Act,  1883,  and, 
therefore,  the  solicitor  could  not  set  off  against  the  claim  of  the  trustee  a  debt 
due  to  him  from  the  debtor  for  professional  services  rendered  before  the  money 
was  placed  in  his  hands. 

In  re  Sinclair,  Ex  parte  Payne  (15  Q.  B.  D.  616)  distinguished. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division.  (1) 
The  order  appealed  from  affirmed  an  order  of  the  county  court 
at  Manchester,  which  had  directed  the  appellant,  Mr.  Minor,  a 
solicitor,  to  pay  over  to  the  official  receiver,  acting  as  trustee  in 
the  bankruptcy,  a  sum  of  121.  3s.  4cZ.,  which  was  in  the  possession 
of  the  appellant  under  the  following  circumstances  : — 

The  appellant  had  acted  as  solicitor  for  the  debtor,  and  in 
December,  1891,  about  40Z.  was  due  from  the  debtor  to  the  ap- 
pellant for  costs  in  respect  of  professional  services  previously 
rendered. 

On  December  11,  the  debtor,  being  in  difficulties,  called  upon 
the  appellant  to  consult  him  as  to  his  affairs.    The  appellant 


(1)  Ante,  p.  175. 
2  K  2 
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0.  A.  declined  to  act  for  the  debtor  unless  he  were  furnished  with 

1893  money  to  meet  future  costs.    The  debtor  thereupon  obtained  a 

In  RE  sum  of  15Z.,  which  he  handed  over  to  the  appellant  to  secure 

^oLLiTT.  ^  ^y^j]^  might  be  incurred.    The  appellant  then  acted 

Cx  PARTE 

MiNOK.  for  the  debtor,  caused  his  creditors  to  be  called  together,  and 
prepared  a  deed  of  assignment,  which  the  debtor  executed  on 
December  12.  On  January  2,  1892,  the  debtor  was  adjudged  a 
bankrupt,  the  act  of  bankruptcy  alleged  in  the  petition  being 
the  execution  of  the  deed  of  assignment  of  December  12.  The 
sum  now  in  dispute,  121.  3s.  4c?.,  was  that  portion  of  the  above- 
mentioned  sum  of  15Z.  which  the  appellant  claimed  to  be  entitled 
to  retain  in  respect  of  professional  services  rendered  to  the  debtor 
after  the  execution  of  the  deed  of  assignment.  The  remainder 
of  the  15Z.  was  applied  to  the  payment  of  costs  in  respect  of 
services  rendered  before  the  execution  of  the  deed. 

The  solicitor,  by  leave  of  the  Divisional  Court,  appealed  to  the 
Court  of  Appeal. 

Herbert  Beed,  Q.C,  and  Shearman,  for  the  appellant,  repeated 
the  arguments  which  they  had  adduced  in  the  Divisional  Court, 
citing  on  the  first  point :  In  re  Sinclair,  Ex  parte  Payne  (1) ;  In 
re  S]pachnan,  Ex  parte  Foley  (2) ;  Cohen  v.  Mitchell  (3)  ;  and,  on 
the  question  of  set-off,  Hill  v.  Smith  (4)  ;  Stumore  v.  Campbell  (5)  ; 
Bullen  and  Leake's  Pleadings  (3rd.  ed.),  at  p.  679. 

Sir  Charles  Bussell,  A.G.,  and  Muir  Mackenzie,  for  the  official 
receiver,  were  not  called  upon. 

LoKD  EsHER,  M.R.  In  my  opinion  this  appeal  must  be  dis- 
missed. 

The  debtor,  before  he  had  committed  an  act  of  bankruptcy, 
consulted  a  solicitor,  and  requested  him  to  do  professional  work 
tor  him.  The  solicitor  had  acted  for  him  before,  and  was  entitled 
to  be  paid  for  the  work  which  he  had  done ;  but  he  had  not  been 
paid.    When  the  debtor  asked  him  to  undertake  more  work  for 


(1)  15  Q.  B.  D.  616.  (3)  25  Q.  B.  D.  262. 

(2)  24  Q.  B.  D.  728.  (4)  12  M.  &  W.  618. 

(5)  [1892]  1  Q.  B.  314. 
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him,  the  solicitor  said,  "  I  cannot  work  for  you  any  more  on  c.  A. 
credit.  I  must  be  paid  beforehand.  You  must  give  me  a  sum  1893 
of  money  sufficient  to  cover  the  costs  of  any  work  which  I  may  ][xe^~~ 
undertake  for  you."  The  debtor  thereupon  gave  him  15Z.  That  i*ollitt. 
money  was  given  him  for  a  specific  purpose,  viz.,  that  out  of  it  the  Mixoe. 
solicitor  might  retain  his  costs  in  relation  to  the  work  which  he  LordEah^.M.E. 
might  do  for  the  debtor.  The  money  was  given  to  him  for  that 
purpose,  and  for  that  purpose  only.  Then  he  prepared  a  deed  of 
assignment  for  the  benefit  of  the  debtor's  creditors,  and  did  some 
other  work.  This  work  was  done  at  a  time  when  the  solicitor  was 
entitled  to  do  it  for  the  debtor,  and  to  charge  him  for  it.  For  that 
work  the  solicitor  has  been  paid.  He  had  a  right  to  retain  in 
respect  of  it  a  portion  of  the  151. ,  and  in  that  way  he  has  been  paid. 
There  remained  in  his  hands  the  residue  of  the  Idl.  Then  the 
deed  of  assignment  which  had  been  prepared  by  the  solicitor  was 
executed  by  the  debtor ;  its  execution  was  an  act  of  bankruptcy, 
and  the  solicitor  knew  that  it  was.  The  title  of  the  trustee  in  the 
subsequent  bankruptcy  related  back  to  that  act  of  bankruptcy. 
What  does  that  mean  ?  The  result  of  the  relation  back  is,  that 
all  subsequent  dealings  with  the  debtor's  property  must  be 
treated  as  if  the  bankruptcy  had  taken  place  at  the  moment 
when  the  act  of  bankruptcy  was  committed.  The  debtor  must  be 
considered  as  having  become  a  bankrupt  the  moment  the  deed 
was  executed.  Then,  he  being  a  bankrupt,  all  the  money  which 
he  then  had,  and  all  the  money  which  was  owing  to  him,  passed 
to  the  trustee  in  the  bankruptcy  for  the  purpose  of  being  distri- 
buted by  him  amongst  the  bankrupt's  creditors.  Part  of  that 
work,  for  which  the  15Z.  had  been  given  to  the  solicitor  in  order 
that  he  might  pay  himself  out  of  it,  had  not  then  been  done.  At 
that  very  moment,  the  solicitor  could  not  do  any  work  for  the 
bankrupt  so  as  to  take  away  from  the  trustee  the  money  which 
was  then  due  to  the  bankrupt,  for  the  act  of  bankruptcy  put 
an  end  to  the  solicitor's  authority  to  do  work  for  the  bankrupt 
as  against  the  money  which  he  then  had  in  hand.  If  the 
authority  to  do  the  work  is  revoked,  what  is  the  result,  when 
money  has  been  paid  to  the  person  to  whom  the  authority  was 
given  for  the  specific  purpose  ?  If  he  is  prevented  from  carrying 
out  that  specific  purpose  by  law,  or  by  the  order  of  the  person 
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C.  A.      wlio  was  legally  entitled  to  prevent  him  from  doing  so,  he  must 
1893      pay  back  the  money.    When  money  is  paid  for  a  specific  pur- 
In  KB      pose,  and  that  purpose  is  not  carried  out,  the  money  must  be 
PoLLiTT.    p^-^  back.   The  solicitor,  therefore,  was  bound  to  pay  this  money 
Minor.     to  the  trustee  in  the  bankruptcy.    That  being  so,  the  trustee  is 
LordE^,M.R.  ©iititled  to  keep  the  money,  unless  some  other  ground  can  be 
shewn  for  depriving  him  of  it.    It  is  said  that  the  money  which 
was  expended  after  the  act  of  bankruptcy  was  expended  in  paying 
for  services  necessarily  rendered  by  the  solicitor  in  assisting  the 
debtor  to  avoid  bankruptcy.    But  he  was  then  a  bankrupt ;  that 
is,  he  must  be  treated  as  if  he  had  then  already  become  a  bank- 
rupt. Anything  which  the  solicitor  did  after  that,  knowing  of  the 
act  of  bankruptcy,  cannot  be  said  to  have  been  done  to  enable 
the  debtor  to  avoid  bankruptcy.    The  solicitor,  therefore,  who 
acted  with  knowledge  of  the  act  of  bankruptcy,  ran  the  risk  of 
losing  his  costs.    If  what  he  did  is  adopted  by  the  trustee  in  the 
bankruptcy,  then  he  must  be  paid  in  the  bankruptcy ;  if  it  is  not 
adopted  by  the  trustee,  the  solicitor  cannot  compel  the  trustee  to 
pay  for  doing  that  which  it  was  his  duty  either  to  do  himself  or 
to  get  some  one  else  to  do  for  him.    The  present  case  cannot  be 
brought  within  In  re  Sinclair  (1),  and  I  agree  that  In  re  Sin- 
clair (1)  must  not  be  extended  beyond  the  payment  of  that 
which  is  necessary  for  the  debtor  on  the  ground,  if  I  may  say  so, 
of  humanity. 

Then  comes  the  question,  whether  the  solicitor  is  entitled  to 
set  off  this  sum  against  the  40Z.  due  to  him  from  the  bankrupt, 
or  to  treat  the  two  amounts  as  "mutual  credits."  There  is 
this  difficulty.  If  the  money  was  given  to  the  solicitor  for  a 
specific  purpose,  then,  as  between  him  and  the  bankrupt,  there 
could  not  be  a  set-off ;  nor  as  between  them  could  there  be  any 
mutual  credit.  And,  as  regards  the  trustee  in  the  bankruptcy, 
there  is  this  difficulty,  that  the  original  credit  was  between  the 
bankrupt  and  the  solicitor,  and  the  new  credit  is  between  the 
trustee  and  the  solicitor.  In  other  words,  the  two  credits  are 
between  different  parties,  and  therefore  they  are  not  mutual. 
In  my  opinion,  the  judgment  of  the  Divisional  Court  was 
right, 

(1)  15  Q.  B.  D.  616. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


459 


LiNDLEY,  L.J.  This  is  no  doubt  a  hard  case  on  the  appellant ; 
but  we  are  not  at  liberty  on  that  ground  to  prefer  him  to  the 
other  creditors.  I  agree  with  the  judgment  of  the  Master  of  the 
Eolls. 

A.  L.  Smith,  L.J.    I  also  agree,  and  I  have  nothing  to  add. 

A^'peal  dismissed. 

Solicitors :  Nieholson  &  Crouch,  for  Minor,  Manchester  ;  Solicitor 
to  Board  of  Trade. 

w.  L.  a 


CA. 

1893 
In  be 

POLLITT. 
Ex  PARTE 

Minor. 


[IN  THE  COUET  OF  APPEAL.]  0.  A. 

COBB  V.  GEEAT  WESTEEN  EAILWAY  COMPANY.  „ ,  ^ 

Feb.  6. 

Bailway  Company — Negligence — Bohbery  of  Passenger — Refusal  to  Detain 
Train — Overcroiuding  of  Carriage — Damages,  remoteness  of. 

A  statement  of  claim  stated,  in  substance,  that  the  plaintiff,  while  a  pas- 
senger in  one  of  the  defendants'  trains,  which  was  then  stopping  at  a  railway 
station,  was  rohbed  by  a  gang  of  men  who  entered  the  carriage  in  which  he  was 
seated ;  that  there  was  a  force  of  police  at  the  station  at  the  time ;  that  the 
plaintiff  complained  to  the  station-master  of  the  robbery,  but  he  refused  to 
detain  the  train  to  permit  the  plaintiff  to  give  the  said  men  into  custody,  and 
have  them  searched ;  that,  upon  the  plaintiff's  complaint  being  made  to  him, 
the  station-master  gave  the  signal  to  start  the  train,  which  was  accordingly 
started ;  that  the  plaintiff  was  thereby  prevented  from  having  the  said  men 
searched  and  his  property  recovered;  and  that  the  stolen  property  was  in 
the  carriage  when  the  plaintiff  complained  to  the  station-master,  and  might 
and  would  have  been  recovered,  if  he  had  afforded  time  for  the  necessary 
search : — 

Eeld^  that  the  statement  of  claim  disclosed  no  cause  of  action. 

A  passenger  claimed  to  recover  as  damages  from  a  railway  company  a  sum  of 
money,  of  which  he  had  been  robbed,  in  consequence,  as  he  alleged,  of  the 
company's  negligence  in  allowing  their  carriage  to  be  overcrowded  : — • 

Held,  that  the  damage  claimed  for  was  too  remote. 

Appeal  of  plaintiff  from  judgment  of  a  Divisional  Court  (Day 
and  Collins,  J  J.)  on  a  point  of  law  raised  by  the  pleadings,  which 
had  been  ordered  to  be  disposed  of  before  the  trial  under  Order 
XXV.,  r.  2. 

The  point  of  law  was  in  substance  whether  the  statement  of 
claim  disclosed  any  cause  of  action. 
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0.  A.  The  statement  of  claim  was  as  follows  : — 

1893  1.  On  May  6,  1892,  the  plaintiff  was  received  by  the  defend- 

QoBB  ant  company  as  a  passenger,  to  be  carried  on  defendant  com- 

Gkeat  Polly's  railway  by  the  8.15  p.m.  passenger  train  from  Shrewsbury 

Westekn  to  Birmingham,  for  reward  to  the  defendant  company  then  paid 
Railway  Co.  ,      ,       ,  .    .  J  f    J  f 

by  the  plamtin. 

2.  The  said  train,  in  the  course  of  its  journey,  stopped  at 
Wellington,  and  the  plaintiff  was  there,  while  in  the  defendant 
company's  railway  carriage  on  the  journey  aforesaid,  robbed  by 
a  gang  of  men,  who  there  entered  the  said  carriage,  of  the  sum 
of  89Z.  Is.,  consisting  of  gold  and  silver  and  notes,  which  the 
plaintiff  was  then  carrying  in  his  pocket.  The  said  gang  of  men 
numbered  about  sixteen. 

3.  The  plaintiff  forthwith  complained  of  having  been  robbed  as 
aforesaid  to  the  defendant  company's  station-master ;  but  the  said 
station-master  refused  to  detain  the  train  to  permit  the  plaintiff 
to  give  the  said  men  into  custody  and  have  them  searched. 

4.  It  is  the  duty  of  the  said  station-master,  as  the  defendant 
company's  servant,  to  give  the  signal  for  the  said  train  to 
be  started ;  and,  immediately  upon  plaintijBf's  complaint  being 
made  to  him,  he  negligently  and  improperly,  and  in  breach  of 
the  duty  owed  by  the  defendant  company  to  the  plaintiff,  as 
a  passenger  on  their  line,  to  protect  him  in  person  and  property, 
and  to  oppose  no  obstacle  to  his  recovering  the  property,  whereof 
he  had  while  on  their  line  been  wrongfully  deprived,  gave  the 
signal  for  the  said  train  to  leave,  and  it  left  accordingly ;  and 
the  plaintiff  was  thereby  prevented,  without  any  negligence  on 
his  part,  from  having  the  said  men  searched  and  his  aforesaid 
property  recovered.  There  was  in  and  about  the  said  station  at 
the  time  of  the  robbery,  as  the  said  station-master  well  knew,  a 
large  force  of  police  ready  and  willing  to  effect  the  said  arrest 
for  the  plaintiff,  and  to  search  those  arrested,  but  they  were 
prevented  from  doing  so  by  the  action  of  the  defendant  com- 
pany's servant  in  immediately  starting  the  said  train.  The  said 
89Z.  Is.  was  still  in  the  aforesaid  compartment  of  the  carriage  at 
the  time  when  the  plaintiff  complained  to  the  said  station-master, 
and  might  and  would  then  have  been  recovered,  had  he  afforded 
time  for  the  necessary  search. 
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5.  The  defendant  company  was  negligent  in  permitting  the      C.  A. 
said  carriage  to  be  overcrowded,  and  so  facilitating  the  hustling  1893 
and  robbing  of  the  plaintiff.    The  said  compartment  of  the  cobb 
carriage  plaintiff  was  in  was  constructed  to  carry  ten  passengers,  g^eat 
and  the  defendant  company  caused  or  permitted  the  said  gang  Western 

1  •     '  Of  11  1       Railway  C 

of  sixteen  men  to  enter  it,  after  plaintiff  was  already  seated  in 
the  said  compartment. 

6.  The  plaintiff  has  since  prosecuted  to  conviction  two  of  the 
aforesaid  gang  of  sixteen  men  who  robbed  him  (being  all  that 
have  as  yet  been  identified). 

7.  The  plaintiff  has  by  reason  of  the  aforesaid  negligence  of 
the  defendant  company  wholly  lost  the  said  891.  Is. 

The  plaintiff  claims  89Z.  Is.  as  damages  for  the  matters  herein- 
before complained  of. 

The  Divisional  Court  held  that  the  statement  of  claim  disclosed 
no  cause  of  action. 


B,  W,  Earper,  for  the  plaintiff.  It  is  the  duty  of  a  railway 
company  towards  a  passenger  to  use  due  care  for  the  safety  of 
his  person,  and  of  the  property  which  he  has  about  him.  Upon 
the  statement  of  claim  it  appears  that  the  defendants  refused  and 
neglected  to  give  reasonable  facilities  for  the  recovery  of  the 
plaintiff's  property  which  had  been  stolen  while  he  was  in  their 
carriage.  It  was  the  duty  of  the  defendants  to  give  the  plaintiff 
reasonable  opportunity  of  having  the  carriage  and  the  thieves 
searched  and  recovering  his  property.  [He  cited  on  this  point 
the  judgment  of  Chalmers,  J.,  in  Neiv  Orleans,  St.  Louis,  and 
Chicago  By.  Co.  v.  BurJce.  (1)] 

[LoKD  EsHER,  M.E.  The  facts  in  that  case  were  altogether 
different.  There  the  question  was  as  to  the  duty  of  the  company 
to  protect  a  passenger  who  was  being  assaulted  by  fellow-pas- 
sengers. There  was  no  question  in  the  present  case  of  interfering 
at  the  time  to  prevent  violence  or  robbery.  The  robbery  was 
over,  and  the  question  is  as  to  the  existence  of  a  subsequent  duty 
to  give  facilities  for  arresting  or  searching  the  thieves. 

BowEN,  L.J.    It  is  not  specifically  alleged  in  the  statement  of 
claim  that  the  plaintiff  ever  told  tlie  station-master  that  he  desired 
(1)  24  American  lleports,  689. 


Western 
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0.  A.  to  give  anybody  in  charge  or  to  liave  anybody  searched.  His 
1893  complaint  in  reality  seems  to  be  that  the  station-master  did  not 
Cobb  delay  the  train  to  give  him  an  opportunity  of  seeing  what  course 
Great      ^®  would  take.] 

By  starting  the  train  the  station-master  facilitated  the  escape 
of  the  thieves  with  the  stolen  property. 

Secondly,  it  was  negligence  on  the  part  of  the  defendants  to 
allow  the  carriage  to  be  overcrowded  ;  and  the  statement  of  claim 
alleges,  and,  on  this  argument,  it  must  be  taken  to  be  the  fact, 
that  the  result  of  such  negligence  was  that  the  plaintiff  was 
robbed  of  his  property.  [He  cited  on  this  point  Great  Western 
By,  Co,  V.  Bunch  (1) ;  Bergheim  v.  Great  Eastern  By,  Co,  (2)] 
Lytteltony  for  the  defendants,  was  not  called  upon  to  argue. 


Lord  Eshek,  M.E.  I  think  that  the  judgment  in  this  case 
must  be  affirmed  on  the  ground  that  the  statement  of  claim 
shews  no  liability  on  the  part  of  the  defendants  under  either  of 
the  heads  relied  upon  for  the  plaintiff.  So  far  as  the  first  head 
is  concerned  the  statement  of  claim  comes  substantially  to  this : 
The  plaintiff  was  a  passenger  on  the  defendants'  railway,  and, 
whilst  he  was  in  one  of  their  carriages  at  a  railway  station,  he 
was  robbed.  He  complained  of  having  been  robbed  to  the 
station-master.  There  happened  to  be  a  body  of  police  at  the 
station  at  the  time.  The  plaintiff  was  desirous  that  the  train 
should  be  detained  in  order  that  the  persons  who  had  robbed 
him,  or  those  whom  he  supposed  to  have  robbed  him,  might  be 
searched.  He  requested  the  station-master  to  detain  the  train, 
and  it  is  alleged  that  it  was  the  duty  of  the  station-master,  upon 
such  request  being  made  to  him,  to  detain  the  train,  which  he 
refused  to  do.  Under  what  head  of  law  can  such  a  duty  be 
alleged  ?  The  defendants'  undertaking  is  to  carry  the  passenger 
from  one  place  to  another,  and  that,  whilst  he  is  being  so  carried, 
they  will  use  due  care  to  carry  him  safely.  They  have  carried 
him,  and,  so  far  as  he  personally  is  concerned,  they  have  carried 
him  safely  in  accordance  with  that  undertaking.  So  far  as  this 
part  of  the  case  is  concerned,  it  must  be  taken  that  the  robbery 
was  not  due  to  any  negligence  of  the  defendants  ;  it  is  not  alleged 
(1)  13  App.  Cas.  31.  (2)  3  C.  P.  D.  221. 
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that  the  plaintiff  was  being  ill-used  or  assaulted  in  the  train,  c.A. 
and  that,  that  fact  being  made  known  to  the  defendants'  servants,  iggs 
they  did  not  interfere  to  protect  him.    That  would  be  a  different      ^ob^  ' 
case.    Whatever  was  done  to  him  was  done  and  over ;  the  Q^^rj, 
robbery  was  finished  when  he  complained  to  the  station-master.  Western 

The  station-master  was  not,  so  far  as  appears  from  the  statement   

of  claim,  asked  to  have  the  carriage  or  the  men  in  it  searched.  ^^'^'^ 
What,  upon  the  facts  as  stated,  I  should  infer  the  plaintiff  really 
wanted  was  that  the  train  and  the  other  passengers  in  it  should 
be  detained  whilst  the  complaint  of  the  plaintiff  was  being 
inquired  into  by  the  police.  Was  this  part  of  the  obligation 
imposed  upon  the  company  by  their  contract  to  carry  the  plain- 
tiff safely?  It  seems  to  me  to  have  nothing  to  do  with  that 
contract,  and  to  be  wholly  outside  of  it.  I  do  not  think  that,  on 
the  facts  as  stated,  it  is  shewn  that  there  was  any  obligation 
imposed  on  the  station-master,  as  the  servant  of  the  company,  to 
detain  the  train.  If  there  was  no  obligation  imposed  on  the 
company  which  they  have  broken  or  negligently  performed,  then 
it  follows  that  there  is  no  cause  of  action.  Therefore,  so  far,  I 
think  that  the  plaintiff  has  no  cause  of  action. 

With  regard  to  the  second  head  of  complaint,  there  was, 
according  to  the  statement  of  claim,  a  breach  of  duty.  It  was 
the  duty  of  the  defendants  not  to  allow  their  carriage  to  be 
overcrowded.  But  then  it  is  necessary  to  shew  that  the  alleged 
damage  was  such  as  would  naturally  and  ordinarily  result  from 
such  breach  of  duty.  It  cannot  be  considered  as  the  probable 
and  ordinary  result  of  allowing  a  compartment  of  a  railway 
carriage  to  be  overcrowded  that  a  passenger  should  be  robbed 
by  his  fellow-passengers.  The  damage  alleged  is  too  remote. 
Therefore,  upon  the  facts,  as  alleged  by  the  statement  of  claim, 
I  think  that  no  cause  of  action  is  shewn.  For  these  reasons  I 
am  of  opinion  that  the  appeal  must  be  dismissed. 

BowEN,  L.J.  I  am  of  the  same  opinion.  Two  points  have 
been  discussed  in  the  argument,  which  however  did  not  follow 
the  chronological  order  of  events.  The  first  point  discussed  was 
whether  what  is  alleged  to  have  happened  after  the  robbery 
shews  any  breach  of  duty  on  the  part  of  the  defendants.  This 
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C.  A.      part  of  the  statement  of  claim  is  drawn  in  somewhat  vague 
1893       terms,  as  is  often  the  case  where  it  is  difficult  on  the  facts  to 
Cobb      make  out  a  sound  cause  of  action ;  but  we  must  really  confine 
Geeat  plaintiff  to  some  definite  construction  of  the  allegations 

Emlwa?Co  material  allegations  are  those  of  paragraph  3  as 

elaborated  by  paragraph  4.  These  allegations  appear  to  be  that 
the  station-master,  after  information  of  the  robbery,  refused  to 
detain  the  train  to  ]}ermit  the  plaintiff  to  give  the  men  who  had 
robbed  him  into  custody  ;  and  that  he  refused  to  detain  the  train, 
so  that  the  plaintiff  might  have  an  o]p]portunity  of  recovering  his 
property,  and  of  having  the  men  searched ;  or,  as  the  Master  of 
the  EoUs  put  it,  the  meaning  may  be  that  he  was  not  allowed  an 
opportunity  of  complaining  to  the  police.  There  was  no  obliga- 
tion imposed  by  the  contract  of  carriage  on  the  railway  company 
to  afford  to  the  plaintiff  such  an  opportunity.  They  were  not 
bound  to  stop  the  train  for  such  a  purpose.  There  is  nowhere 
any  specific  allegation  that  the  plaintiff  was  hindered  from 
giving  the  men  who  had  robbed  him  into  custody,  or  from  re- 
covering his  property,  by  the  direct  action  of  the  station-master, 
which  would  have  been  a  different  matter  altogether. 

The  second  point  argued  was  this.  It  was  said  that  the 
overcrowding  of  the  carriage  had  caused  damage  to  the  plaintiff 
by  occasioning  the  robbery.  It  seems  to  me  impossible  to  treat 
the  alleged  damage  as  otherwise  than  too  remote  according  to 
English  law.  The  law  is  that  the  damages  must  be  the  direct 
and  natural  consequence  of  the  breach  of  obligation  complained 
of.  The  law  is  the  same  in  this  respect  with  regard  both  to 
contracts  and  to  torts,  subject  to  the  qualification,  that  in  the  case 
of  the  former  the  law  does  not  consider  too  remote  damages 
which  may  be  reasonably  supposed  to  have  been  in  the  con- 
templation of  the  parties  when  the  contract  was  made.  It 
cannot  fairly  be  said  that  the  robbery  was  the  natural  conse- 
quence of  overcrowding  the  railway  carriage. 

A.  L.  Smith,  L,J.  I  am  of  the  same  opinion.  I  do  not  wish 
to  add  anything  on  the  first  point  argued,  viz.,  whether  there 
was  any  duty  imposed  on  the  railway  company  to  detain  the  train 
in  order  to  give  the  plaintiff  facilities  for  searching  those  whom 
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ke  supposed  to  be  the  persons  who  had  robbed  him  or  for  giving      C.  A. 
them  into  custody.  1893 
On  the  second  point  I  wish  to  say  this.    It  was  held  in  the  Cobb 
House  of  Lords  in  Metropolitan  By.  Go,  v.  Jackson  (1),  that  geeat 
overcrowding  of  carriages  might  be  evidence  of  negligence  on  jj^lway^Co 
the  part  of  the  company,  and  therefore  of  a  breach  of  duty  by   

X.      »i  ^    ^  *'      *'  A.  L.  Smith,  L.J, 

them.  But,  although  that  is  so,  I  am  still  of  opinion,  as  I  was 
when  the  case  of  Founder  v.  North  Eastern  By,  Co.  (2)  was  decided, 
that  it  is  not  the  natural  consequence  of  such  negligence  that  a 
passenger  should  be  assaulted  by  an  independent  tortfeasor,  as 
in  that  case,  or  that  he  should  have  his  pocket  picked  by  a 
like  tortfeasor,  as  in  this.  It  seems  to  me  that  in  both  cases 
the  damage  is  too  remote. 

Ajojoeal  dismissed. 

Solicitors  for  plaintiff :  Steadman,  Van  Fraagh,  &  Sons,  for 
W.  L.  Wilmhurst,  Huddersfield. 
Solicitor  for  defendants :  B.  B.  Nelson, 

E.L. 


CLEARY  V.  BOOTH.  1893 

Education  Acts — Board  School — Authority  of  Head  Master — Punishment  of 
Fupil  for  acts  done  on  Way  to  School. 

The  authority  delegated  by  the  parent  of  a  pupil  to  a  schoolmaster  to  inflict 
reasonable  personal  chastisement  upon  him  is  not  limited  to  offences  com- 
mitted by  the  pupil  upon  the  premises  of  the  school,  but  may  extend  to  acts 
done  by  such  pupil  while  on  the  way  to  and  from  school. 

Case  stated  by  justices  for  Southampton,  under  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49. 

The  respondent  had  preferred  an  information  against  the 
appellant,  charging  him  with  an  assault.  From  the  evidence 
given  before  the  justices,  which  was  set  out  in  the  case,  it  ap- 
peared that  the  appellant  was  the  head  master  of  a  board  school, 
and  the  respondent  was  a  pupil  of  that  school.  On  the  day 
in  question  the  respondent  was  on  his  way  to  school  in  the 
morning,  in  company  with  another  pupil  named  Callaway,  when 
they  met  a  third  pupil  named  Godding.  Callaway  assaulted 
(1)  3  App.  Cas.  193.  (2)  [1892]  1  Q.  B.  385. 
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1^93  Godding ;  but  there  was  no  evidence  before  the  magistrates  that 
Clbart  the  respondent  had  also  assaulted  him,  the  appellant,  owing  to 
Booth.  course  which  the  case  took,  having  called  no  evidence. 

Upon  complaint  being  made  to  the  appellant  of  the  assault 
he  caned  both  Callaway  and  the  respondent  on  the  hand  and 
back.  Upon  the  respondent's  mother  complaining  to  the  appel- 
lant  of  his  having  caned  her  son,  he  said  that  he  did  it  because 
the  respondent  struck  another  boy.  After  the  witnesses  for 
the  prosecution  had  been  examined,  the  appellant's  solicitor  said 
that,  before  calling  witnesses  for  the  defence,  he  would  take  the 
opinion  of  the  bench  on  the  question  of  law  whether  the  appellant 
was  entitled  to  punish  a  pupil  under  such  circumstances;  the 
act  for  which  the  punishment  was  inflicted  being  done  on  the 
way  to  school,  but  outside,  and  at  a  considerable  distance  from, 
the  school  premises. 

The  justices  were  of  opinion  that  the  appellant  was  not  entitled 
to  punish  a  pupil  for  anything  done  by  such  pupil,  although 
against  another  pupil,  each  being  on  their  way  to  school,  the  act 
being  committed  off  the  school  premises  and  unconnected  with 
the  school. 

The  appellant's  solicitor  then  informed  the  bench  that  he 
would  not  call  witnesses,  but  would  ask  for  a  case  on  the  point  of 
law  ;  and  the  justices  convicted  the  appellant,  but  agreed  to  state 
a  case. 

The  questions  for  the  opinion  of  the  Court  were — 
(1.)  Whether  the  appellant  was  justified,  under  the  circum- 
stances, in  inflicting  such  punishment,  and  was,  therefore,  not 
liable  to  be  convicted  of  a  common  assault. 

(2.)  Whether,  if  appellant  was  so  justified,  the  punishment 
inflicted  was  not  excessive. 

Poland,  Q,C.  (P.  E.  White,  and  H.  Lynn,  with  him),  for  the 
appellant.  The  power  of  a  schoolmaster  to  punish  a  pupil  is  not 
limited  to  acts  which  take  place  within  the  four  walls  of  the 
school  premises.  His  authority  over  the  pupil  is  an  authority 
delegated  by  the  parent ;  and  though  it  would  not  extend  to  the 
conduct  of  a  pupil  while  under  his  parent's  roof,  when  the 
parental  authority  would  be  resumed,  it  must  extend  to  the 
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conduct  of  the  pupil  on  his  way  to  and  from  school.    One  of  the  1893 
objects  of  education  is  to  teach  good  manners,  and  this  is  recog-  Cleart 
nised  by  the  Education  Department,  which  in  s.  101  of  its  booth. 
Code  (1)  authorizes  a  grant  for  discipline  and  organization,  and 
orders  that  special  regard  is  to  be  paid  to  the  moral  training  and 
conduct  of  the  children ;  this  training  would  be  obviously  incom- 
plete if  the  master  had  no  control  over  the  conduct  of  the 
children  as  soon  as  they  were  without  the  walls  of  the  school. 
[He  cited  Beg.  v.  Hojoley  (2)  ;  Fitzgerald  v.  Northcote  (3) ;  Hunter 
V.  Johnson  (4).] 

No  one  appeared  to  argue  for  the  respondent. 

Lawrance,  J.  The  question  in  this  case  is  not  an  easy  one  ; 
there  is  no  authority,  and  it  is  a  case  of  first  impression.  The 
question  for  us  is  whether  the  head  master  of  a  board  school  is 
justified  in  inflicting  corporal  punishment  upon  one  of  his 
scholars  for  an  act  done  outside  the  limits  of  the  school,  and  the 
appellant's  counsel  has  in  his  argument  relied  on  what  might 
happen  if  a  boy  were  not  punished  by  the  master  for  such  acts. 
The  facts  seem  to  be  that  a  boy  while  coming  to  the  appellant's 
school  was  assaulted  by  another  boy  belonging  to  the  same 
school ;  that  complaint  was  made  to  the  appellant,  who  then 
and  there  punished  the  boy  who  had  committed  the  assault 
and  also  the  respondent,  who  was  in  his  company.  The  first 
observation  that  occurs  to  one  to  make  is  that  one  of  the  greatest 
advantages  of  any  punishment  is  that  it  should  follow  quickly 
on  the  offence.  The  cases  cited  to  us  shew  that  the  school- 
master is  in  the  position  of  the  parent.    What  is  to  become 

(1)  By  s.  97  of  the  Elementary  the  managers  and  teachers  are  to 
Education  Act,  1870  (33  &  34  Vict.  satisfy  him  "  that  all  reasonable  care 
c.  75),  an  elementary  school,  in  order  is  taken,  in  the  ordinary  management 
to  obtain  a  Parliamentary  grant,  must  of  the  school,  to  bring  up  the  children 
fulfil  the  conditions  contained  in  the  in  habits  of  punctuality,  of  good  man- 
minutes  of  the  Education  Department  ners  and  language,  of  cleanliness  and 
in  force  for  the  time  being.  neatness,  and  also  to  impress  upon  the 

By  s.  101  of  the  Code  of  the  Educa-  children  the  importance  of  cheerful 

tion  Department  (1892),  a  grant  may  obedience  to  duty,  of  consideration 

bo  made  for  *'  discipline  and  organiza-  and  respect  for  others,  and  of  honour 

tion,"  and  the  inspector  is  to  have  and  truthfulness  in  word  and  act." 

"  special  regard  to  the  moral  training  (2)  2  F.  «&  F.  202. 

and  conduct  of  the  children,"  while  (3)  4  F.  &  F.  G56. 

(4)  13  Q.  B.  D.  225. 
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1893  of  a  boy  between  his  school  and  his  home  ?  Is  he  not  under 
Cleaey  the  authority  of  his  parent  or  of  the  schoolmaster  ?  It  cannot 
Booth  ^®  doubted  that  he  is;  and  in  my  opinion  among  the  powers 
delegated  by  the  parent  to  the  schoolmaster,  such  a  power  as 
was  exercised  by  the  appellant  in  this  case  would  be  freely 
delegated.  If  we  turn  to  the  Code  we  find  that  there  are  several 
things  for  which  a  grant  may  be  given,  including  discipline 
and  organization,  and  that  the  children  are  to  be  brought  up 
in  habits  of  good  manners  and  language,  and  of  consideration 
for  others.  Can  it  be  reasonably  argued  that  the  only  right  of 
a  schoolmaster  to  inflict  punishment  is  in  respect  of  acts  done 
in  the  school,  and  that  it  is  only  while  the  boys  are  there 
that  he  is  to  see  that  they  are  well-mannered,  but  that  he  has 
exceeded  all  the  authority  delegated  to  him  by  the  parent  if  he 
punishes  a  boy  who  within  a  yard  of  the  school  is  guilty  of  gross 
misbehaviour  ?  It  is  difficult  to  express  in  words  the  extent  of 
the  schoolmaster's  authority  in  respect  to  the  punishment  of  his 
pupils ;  but  in  my  opinion  his  authority  extends,  not  only  to  acts 
done  in  school,  but  also  to  cases  where  a  complaint  of  acts  done 
out  of  school,  at  any  rate  while  going  to  and  from  school,  is  made 
to  the  schoolmaster.  In  the  present  case  I  think  that  weight 
may  properly  be  placed  on  the  fact  that  the  act  for  which  the 
boy  was  punished  was  done  to  another  pupil  of  the  same  school. 
I  think,  therefore,  that  the  justices  were  wrong  in  convicting  the 
appellant  as  they  did,  and  that  the  case  must  be  sent  back  to 
them  to  find  as  a  fact  whether  the  punishment  was  excessive. 

Collins,  J.  I  am  of  the  same  opinion.  It  is  clear  law  that  a 
father  has  the  right  to  inflict  reasonable  personal  chastisement 
on  his  son.  It  is  equally  the  law,  and  it  is  in  accordance  with 
very  ancient  practice,  that  he  may  delegate  this  right  to  the 
schoolmaster.  Such  a  right  has  always  commended  itself  to 
the  common  sense  of  mankind.  It  is  clear  that  the  relation 
of  master  and  pupil  carries  with  it  the  right  of  reasonable  cor- 
poral chastisement.  As  a  matter  of  common  sense,  how  far  is  this 
power  delegated  by  the  parent  to  the  schoolmaster  ?  Is  it  limited 
to  the  time  during  which  the  boy  is  within  the  four  walls  of  the 
school,  or  does  it  extend  in  any  sense  beyond  that  limit  ?  In 
my  opinion  the  purpose  with  which  the  parental  authority  is 
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L'leary 

0. 

Booth. 

Collins,  J. 


delegated  to  the  schoolmaster,  who  is  entrusted  with  the  bringing  189 
up  and  discipline  of  the  child,  must  to  some  extent  include  an 
authority  over  the  child  while  he  is  outside  the  four  walls.  It 
may  be  a  question  of  fact  in  each  case  whether  the  conduct  of 
the  master  in  inflicting  corporal  punishment  is  right.  Very 
grave  consequences  would  result  if  it  were  held  that  the  parent's 
authority  was  exclusive  up  to  the  door  of  the  school,  and  that 
then,  and  only  then,  the  master's  authority  commenced ;  it 
would  be  a  most  anomalous  result  to  hold  that  in  such  a  case 
as  the  present  the  boy  who  had  been  assaulted  had  no  remedy 
by  complaint  to  his  master,  who  could  punish  the  assailant  by 
a  thrashing,  but  must  go  before  the  magistrate  to  enforce  a 
remedy  between  them  as  citizens.  Not  only  would  such  a 
position  be  unworkable  in  itself,  but  the  Code,  which  has  the 
force  of  an  Act  of  Parliament,  clearly  contemplates  that  the 
duties  of  the  master  to  his  pupils  are  not  limited  to  teaching. 
A  grant  may  be  made  for  discipline  and  organization,  and  it  is 
clear  that  he  is  entrusted  with  the  moral  training  and  conduct 
of  his  pupils.  It  cannot  be  that  such  a  duty  or  power  ceases 
the  moment  that  the  pupil  leaves  school  for  home  ;  there  is  not 
much  opportunity  for  a  boy  to  exhibit  his  moral  conduct  while 
in  school  under  the  eye  of  the  master  :  the  opportunity  is  while 
he  is  at  play  or  outside  the  school ;  and  if  the  schoolmaster  has 
no  control  over  the  boys  in  their  relation  to  each  other  except 
when  they  are  within  the  school  walls,  this  object  of  the  Code  would 
be  defeated.  In  such  a  case  as  the  present,  it  is  obvious  that 
the  desired  impression  is  best  brought  about  by  a  summary  and 
immediate  punishment.  In  my  opinion  parents  do  contemplate 
such  an  exercise  of  authority  by  the  schoolmaster.  I  should  be 
sorry  if  I  felt  myself  driven  to  come  to  the  opposite  conclusion, 
and  am  glad  to  be  able  to  say  that  the  principle  shews  that  the 
authority  delegated  to  the  schoolmaster  is  not  limited  to  the 
four  walls  of  the  school.  It  is  always  a  question  of  fact  whetlier 
the  act  done  was  outside  the  delegated  authority ;  but  in  the 
present  case  I  am  satisfied,  on  the  facts,  that  it  was  obviously 
within  it.    The  question  of  excess  is  one  for  the  magistrates. 

Solicitors  for  appellant :  Baher  &  Nalnie, 

W.  J.  B. 

Vol.  I.  1893.  2  L  2 
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C.A.  [IN  THE  COURT  OF  APPEAL.] 

1892 

Dec.  16.  SAUNDERS  v.  WIEL. 

Coj^yright — Design — Registration —  Suhject-matter  —  Novelty — View  of  West- 
minster Abhey — Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  4:7 
Vict.  c.  57),  ss.  47,  60. 

The  expression  "new  and  original  design"  in  s.  47  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  does  not  import  novelty  in  the  subject-matter  of 
the  design,  but  novelty  in  the  application  of  the  design  to  some  article  of 
manufacture. 

A  design  in  metal  for  the  handles  of  spoons  and  forks  represented  a  view  of 
Westminster  Abbey,  and  was  taken  from  a  photograph : — 

Held,  that  such  design  was  a  proper  subject  for  registration  under  the  Act. 
Adams  v.  GutTibevtson  (12  Ch.  D.  714)  doubted. 

Appeal  from  a  judgment  of  Cave,  J.,  at  the  trial  of  an  action 
for  infringement  of  a  registered  design. 

The  plaintiffs,  on  July  1, 1891,  registered  a  design,  No.  175,644, 
in  Class  I.,  namely  articles  comprised  wholly  or  partly  of  metal. 
The  nature  of  the  design  was  described  as  "  Pattern  and  shape 
of  spoon  or  fork  handle  in  metal."  The  design  registered  was 
a  representation  of  Westminster  Abbey.  A  die  was  carved  after 
this  design,  from  which  a  mould  was  made  in  plaster  or  sand, 
and  from  this  a  metal  copy  of  the  design  in  relief  was  cast  for 
bandies  of  spoons  and  forks.  The  original  design  was  made,  by 
an  artist  employed  by  the  plaintiffs,  from  a  photograph  of  the 
Abbey. 

The  defendant  made  and  sold  metal  spoons  bearing  on  their 
handles  a  similar  representation  of  the  Abbey  ;  and  the  plaintiffs 
brought  an  action  against  the  defendant  for  infringement  of 
their  registered  design.  The  defendant  denied  the  infringe- 
ment, and  contended  that  the  plaintiffs'  design  was  not  one 
which  could  be  registered.  The  trial  took  place  before  Cave,  J., 
without  a  jury,  on  August  8,  1892,  when  the  judge  gave  judg- 
ment for  the  plaintiffs,  being  of  opinion  that  the  design  was  a 
fit  subject  for  registration  under  46  &  47  Yict.  c.  57,  and  that 
the  defendant  had  infringed  it.    The  defendant  appealed. 
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Aston,  §.(7.,  and  Danehwerts,ioT  the  defendant.    The  plaintiffs'  C.A. 
design  is  not  new  or  original,  and  therefore  is  not  capable  of  1892 
registration.    There  is  nothing  new  in  placing  a  representation  Saunde 
of  public  buildings  on  the  handles  of  spoons.    Views  of  St.  Paul's  ^^^^^ 
and  Cologne  Cathedral,  and  other  public  buildings,  have  been 
used  in  this  manner.    There  is  no  originality  in  using  a  view  of 
Westminster  Abbey  for  the  same  purpose.    It  is  the  common 
right  of  anybody  to  take  a  view  of  Westminster  Abbey  for  any 
purpose  he  pleases.    Such  a  view  is  not  a  design.    A  copy  of 
any  object  or  picture  is  not  an  original  design :  Bead  and  Gres- 
welVs  Design  (1) ;  Ilecla  Foundry  Co.  v.   Walker  (2) ;  Bach's 
Design  (3) ;  Le  May  v.  Welch  J^4l)  ;  Lazarus  v.  Charles.  (5)  Here 
the  copy  was  made  from  a  photograph,  and  it  has  been  expressly 
decided  that  such  a  copy  is  not  an  original  design :  Adams 
V.  Cuthhertson.  (6)    That  case  has  never  been  disapproved  of. 
Secondly,  if  the  registration  of  the  plaintiffs'  design  is  valid,  the 
defendant  has  not  infringed  it.    There  is  a  difference  between 
the  two  designs,  and,  the  action  being  for  penalties,  the  plaintiffs 
must  prove  their  case  strictly. 

[BowEN,  L.J.,  referred  to  Eoldsivorfh  v.  MCrea.  (7)] 
Cozens-Hardy,  Q.C.,  and  Morton,  for  the  plaintiffs,  were  not 
called  on. 

LiNDLEY,  L.J.  This  was  an  appeal  from  a  decision  of  Cave,  J., 
and  the  question  which  is  raised  turns  upon  the  true  construction 
of  that  part  of  the  Patents,  'Designs,  and  Trade  Marks  Act  of  1883 
which  is  comprised  in  Part  III.,  and  relates  to  designs. 

The  plaintiffs  have  registered  a  drawing  under  Part  III.  of  the 
Act.  The  nature  of  their  design,  as  stated  in  their  application, 
is  this :  "  Pattern  and  shape  of  spoon  or  fork  handle  in  metal." 
When  you  come  to  look  at  the  registered  design  itself — I  do  not 
mean  the  metal  spoons  which  they  make — you  find  that  there  is 
the  handle  of  a  spoon  or  fork,  and  at  the  top  of  it  a  drawing  of 
Westminster  Abbey,  seen  from  a  particular  point  of  view.  You 
find  the  two  towers  with  four  pinnacles  at  the  top  of  each  tower. 


(1)  42  Ch.  D.  'JGO. 

(2)  14  App.  Cas.  550. 
(ii)  42  Ch.  D.  GCl. 


(4)  28  Ch.  D.  33. 

(5)  Law  Rep.  IC  Eq.  117. 
(0)  12  Ch.  D.  714. 


(7)  Law  Hop.  2  11.  L.  380. 
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0.  A.  and  the  nave  foreshortened,  and  then  the  ead  of  the  transept 
1892  with  two  buttresses,  and  you  can  see  with  a  glass  a  pattern 
Sauxdi-ks^  engraved  on  it,  which  consists  of  the  rose  window  and  other 
markings  on  various  parts  of  the  Abbey.  There  is  therefore 
something  which  answers  both  to  pattern  and  shape,  the  shape 
being  the  configuration,  and  the  pattern  being  the  engraving 
on  it. 

The  history  of  this  design  is  as  follows  :  It  appears  that  photo- 
graphers had  from  time  to  time  made  photographs  of  the  Abbey, 
and  one  photographer  had  taken  a  photograph  of  the  Abbey  from 
the  point  of  view  selected  by  the  plaintiffs'  artist.  The  plaintiffs 
artist  says  he  made  his  drawing  from  a  photograph,  and  then 
carved  a  die  from  this  drawing,  which  is  used  for  forming  a  mould 
in  plaster  or  sand,  or  some  other  substance,  into  which  the  metal 
of  the  top  of  the  spoon  is  run.  The  plaintiffs  are  silversmiths 
and  make  these  spoons.  As  regards  the  defendant's  spoon,  we 
have  only  to  look  at  the  two  spoons  to  see  that  there  is  no 
substantial  difference ;  and  it  is  plain  that  the  defendant  has 
infringed  the  plaintiffs'  rights,  if  the  plaintiffs  have  any  exclusive 
rights ;  and  that  is  the  real  question  which  has  been  argued 
before  us. 

Now,  it  is  said  that  there  is  no  sufficient  novelty  in  the  design 
registered  by  the  plaintiffs.  To  determine  this,  we  must  look 
at  the  Act  of  Parliament  and  see  what  it  means.  The  two 
sections  which  are  important  are  ss.  47  and  60.  Sect.  47  runs 
thus :  "  The  comptroller  may,  on  application  by  or  on  behalf  of 
any  person  claiming  to  be  the  proprietor  of  any  new  or  original 
design  not  previously  published  in  the  United  Kingdom,  register 
the  design  [under  this  part  of  the  Act."  Then  s.  60  must  be 
read  with  that,  and  s.  60  runs  thus :  In  and  for  the  purposes 
of  this  Act,  '  design '  means  any  design  applicable  to  any  article 
of  manufacture,  or  to  any  substance  artificial  or  natural,  or  partly 
artificial  and  partly  natural,  whether  the  design  is  applicable  for 
the  pattern  or  for  the  shape  or  configuration,  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such  purposes  "  (these  plain- 
tiffs have  taken  "  pattern  and  shape  ")  "  and  by  whatever  means 
it  is  applicable,"  whether  by  printing,  painting,  modelling, 
casting,  embossing,  or  any  other  way.    Then  follows  this,  which 
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is  important :  "  Copyright " — that,  of  course,  means  copyright      c.  A. 
in  designs — "  means  the  exclusive  right  to  apply  a  design  to  any  i£92 
article  of  manufacture  or  to  any  such  substance  as  aforesaid  in  sTundkrs 
the  class  or  classes  in  which  the  design  is  registered." 

Now,  taking  those  two  sections  together,  what  we  have  to 
consider  is  this :  Whether  this  registered  design — for  a  design  of 
some  sort,  of  course,  it  is — is  a  design  applicable  for  the  pattern 
and  for  the  shape  to  things  in  Class  I.,  and  in  particular  to  forks 
-and  spoons,  and  whether  it  is  a  new  or  original  design  not 
previously  published  in  the  United  Kingdom.  Why  is  it  not  ? 
Has  such  a  design  applicable  to  metals  ever  been  seen  before  ? 
If  you  ask  that  question,  you  are  told  this  :  "  Yes,  if  you  mean  a 
view  of  public  buildings,  or  if  you  mean  a  view  of  cathedrals  and 
churches,  they  are  common  enough ;  therefore,  there  is  no 
novelty  in  the  idea."  But  if  you  ask  a  little  closer,  whether 
^anybody  has  previously  taken  this  particular  aspect  of  West- 
minster Abbey  and  used  it  as  a  design  applicable  to  things  in 
Class  I.  or  to  any  things  like  it,  the  answer  is,  "  No,  that  is  new, 
and  never  has  been  published  before."  That  answer  seems  to 
me  to  bring  the  plaintiffs'  case  within  the  Act  of  Parliament ; 
and  I  think  the  answer  to  the  argument  adduced  by  the  de- 
fendant is  this :  he  says  the  Abbey  is  not  a  design  within  the 
meaning  of,  ih^,  Act  of  Parliament.  In  one  sense,  of  course,  it 
is  a  very  valuable  design.  If  an  architect  was  thinking  about 
building  an  abbey,  having  Westminster  Abbey  before  him,  it 
would  be  a  very  valuable  design  ;  but  it  is  not  a  design  within  s.  60 
until  you  come  to  apply  it  as  a  design  to  some  article  of  manu- 
facture, and,  therefore,  you  cannot  say  that,  abstractly  and  as  a 
general  proposition,  Westminster  Abbey  is  a  design.  Then  it  is 
said  the  photograph  is  a  design.  The  answer  is,  the  pliotograph, 
whatever  it  may  be  in  other  Acts,  is  not  a  design  within  this 
Act  until  you  apply  it  to  something.  The  plaintiffs  are  not  in- 
fringing the  copyright  of  the  photographer,  or,  if  they  are,  we 
need  not  discuss  that.  What  they  are  doing  is  this :  they  are 
making  ])recisely  the  same  use  of  the  photograph  which  they  might 
have  made  of  the  Abbey  itself,  and  they  are  doing  nothing  more 
than  taking  that  which  anybody  can  see,  if  he  chooses  to  go 
down  to  Westminster  Abbey,  and  applying  what  is  there  to  be 


474 


QUEEN'S  BENCH  DIVISION. 


[1893] 


C.  A. 
1892 

Saunders 

V. 

WiEL. 

Lindley,  L.J. 


seen  for  a  particular  purpose.  They  bring  themselves  within 
both  s.  60  and  s.  47.  There  is  no  case  which  militates  against 
anything  which  I  have  said  or  the  view  which  I  am  disposed  to 
take  of  this  matter,  and  which  is  the  view  of  the  learned  Judge^ 
except  the  case  before  Yice-Chancellor  Malins  of  Adams  v. 
Clementson.  (1)  That  case  turned  on  the  older  Act  of  5  &  6 
Yict.  c.  100,  s.  3,  which  is  worded  somewhat  differently  from 
the  corresponding  sections .  of  the  Act  of  1883  ;  and  I  strongly 
suspect,  without  knowing,  for  I  have  not  looked  into  it,  that 
the  point,  which  was  not  brought  out  with  sufficient  prominence 
in  the  case  of  Adams  v.  Clementson  (1),  has  led  to  a  slight  varia- 
tion in  the  language  of  this  Act  of  Parliament.  I  cannot  help 
thinking  that  the  Yice-Ohancellor  there,  even  under  the  old 
Act,  slipped  into  an  erroneous  view  and  took  "design"  rather 
as  an  abstract  design  instead  of  a  design  applicable  to  particular 
modes  of  manufacture.  I  cannot  help  thinking  that  he  made 
a  mistake  in  that  respect ;  but  the  language  of  the  Act  there 
was  by  no  means  so  pointed  as  it  is  here,  and  I  rather  suspect 
that  the  language  has  been  made  more  pointed  in  order  to 
prevent  such  a  decision  as  that.  However  that  may  be,  I  am 
of  opinion  that  the  judgment  in  this  case  is  right,  and  that  the 
appeal  must  therefore  be  dismissed  in  the  usual  way. 


BowEN,  L.J.  I  am  of  the  same  opinion.  We  must  begin  by 
asking  ourselves  what  is  the  meaning  of  the  term  "new  or 
original  design  not  previously  published  in  the  United  Kingdom," 
which  is  the  term  used  in  s.  47  of  the  Patents,  Designs,  and  Trade 
Marks  Act.  The  argument  for  the  defendant  really  does  come  to 
this,  it  seems  to  me,  that  what  the  Act  requires  is  novelty  in  the 
idea  itself.  That  is  not  the  language  of  the  section,  in  the  first 
place.  It  deals  with  novelty  or  originality  in  the  design ;  that  is 
to  say,  in  a  combination  calculated  to  produce  a  particular  end — 
novelty  in  the  way  in  which  the  idea  is  to  be  rendered  applicable 
to  some  special  subject-matter.  But  when  you  come  to  s.  60,  it 
becomes  even  more  clear  that  it  is  the  sense  in  which  novelty  in 
the  design  is  used,  because  "  design  "  is,  by  the  limitation  of  the 
interpretation  clause,  confined  to  Resigns  which  are  applicable 

(1)  12  Cb.  D.  714. 
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to  any  article  of  manufacture — to  take  only  tliat  portion  of  the      C.  A. 
definition  which  applies  in  the  present  case  and  which  is  necessary  1892 
for  our  present  purpose.    You  cannot,  therefore,  wander  away  saunders 
from  the  sections  and  the  subject-matter  of  the  Act,  and  consider  ^^^^^ 
whether  an  idea,  which  is  totally  remote  from  the  subject-matter, 
is  a  novel  idea  or  not.    You  must  regard  and  test  its  novelty 
throughout  as  that  novelty  which  is  expected  and  demanded 
from  a  design  intended  to  be  applicable  to  an  article  of  manu- 
facture.   When  you  get  thus  far,  it  is  obvious,  in  the  first  place, 
that  Westminster  Abbey  is  not  a  design.    The  photograph  is 
not  a  design.    The  photograph  is  that  from  which  the  design  is 
taken,  just  as,  if  the  step  of  the  process  of  photography  had  been 
omitted  and  the  artist  had  gone  straight  to  the  Abbey,  he  would 
have  made  his  design  from  the  Abbey,  but  he  would  not  have 
converted  the  Abbey  into  a  design.    It  seems  to  me  that  the 
novelty  and  originality  in  the  design,  within  this  section,  is  not 
destroyed  by  its  being  taken  from  a  source  common  to  mankind. 
The  novelty  may  consist  in  the  applicability  to  the  article  of  manu- 
facture of  a  drawing  or  design  which  is  taken  from  a  source  to 
which  all  the  world  may  resort.    Otherwise  it  would  be  impos- 
sible to  take  any  natural  or  artistic  object,  and  to  reduce  it  into 
a  design  applicable  to  an  article  of  manufacture,  without  altering 
the  design  so  as  not  to  represent  exactly  the  original.   You  could 
not  take  a  tree  and  put  it  on  a  spoon,  unless  you  drew  the  tree 
in  some  shape  in  which  a  tree  never  grew ;  nor  an  elephant, 
unless  you  carved  a  kind  of  elephant  which  had  never  been  seen. 
An  illustration,  it  seems  to  me,  may  be  borrowed  from  what  we 
all  know  as  Apostles'  spoons.    The  figures  of  the  Apostles  are 
figures  which  have  been  embodied  in  sacred  art  for  centuries, 
and  there  is  nothing  new  in  taking  them  as  the  idea ;  but  the 
novelty  of  applying  the  figures  of  the  Apostles  to  spoons  was  in 
contriving  to  design  the  Apostles'  figures  so  that  they  should  be 
applicable  to  that  particular  subject-matter.    How  does  the  case 
of  a  public  building  differ  from  the  case  of  the  figures  of  the 
Apostles  ?    In  no  sense,  it  seems  to  me ;  and  the  photograph  of 
a  public  building  stands  on  the  same  footing.   The  answei*  to  the 
whole  argument  of  the  appellant  is  that  it  is  not  the  natural 
object  which  is  the  design ;  that  it  is  not  the  photograph  which 
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a  A.      is  the  design.    The  novelty  of  the  design  consists  in  so  contriving 
1892       the  copy  or  imitation  of  the  figure,  which  itself  may  be  common 
Saunders  world,  in  such  a  manner  as  to  render  it  applicable  to  an 

article  of  manufacture. 

W  lEL. 

^  — ^  With  regard  to  Adams  v.  Clementson  (1),  I  can  only  say  that, 
unless  some  distinction  can  be  drawn  with  respect  to  the  Act 
under  which  the  Vice-Chancellor  was  deciding,  which  renders  it 
unlike  this  particular  Act,  in  the  absence  of  any  clause  like 
s.  60,  I  doubt  whether  the  decision  was  right.  I  also  think  that, 
although  s.  60  says  what  is  the  meaning  of  design  "  in  s.  47,  it 
would  be  possible  to  extract  such  a  meaning  from  s.  47  alone, 
when  interpreted  by  common  sense,  and  by  the  scope  and  context 
of  the  Act  of  Parliament. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  GresJiam,  Davies,  &  Son. 
Solicitors  for  defendant :  Maddisons. 

M.  W. 


1893  THE  THAMES  AND  MEESEY  MAEINE  INSUEANCE  COMPANY, 

Jan.  17.  LIMITED  v.  PITTS,  SON,  &  KINO. 

Insurance,  Marine  —  Policy  —  Warranty  —  Average  —  Stranding  —  Goods  in 
Lighters  at  time  of  Stranding  of  Ship — Construction  of  Valued  Policy — 
Inclusion  of  Advanced  Freight  as  part  of  Value  of  Goods. 

A  cargo  of  maize  was  insured  from  San  Nicolas  and  Buenos  Ayres  to  a  port 
in  Europe ;  the  subject-matter  of  the  insurance  was  described  in  the  policy  to 
be  "  26,910  bags  of  maize  from  San  Nicolas,  6065Z.  at  1  per  cent. ;  8299  bags  of 
maize  from  Buenos  Ayres,  1875Z.  at  {r  per  cent. " ;  and  the  policy  contained  a 
further  statement  that  by  agreement  the  goods  were  valued  at  "  7940?.  (included 
1361?.  6s.  6d.  for  advance  on  freight)."  The  policy  covered  all  risks  in  craft, 
and  contained  a  warranty  against  particular  average,  unless,  the  ship  or  craft 
should  be  stranded.  The  26,910  bags  were  shipped  at  San  Nicolas  ;  but  while 
on  her  way  down  the  river  to  Buenos  Ayres  the  ship  was  stranded ;  at  that  time 
the  8299  bags  were  in  lighters  in  Buenos  Ayres  roads  awaiting  her  arrival. 
Ultimately  the  ship  was  got  off  and  proceeded  to  Buenos  Ayres,  where  she  was 
surveyed  and  found  to  be  seaworthy ;  the  cargo  from  San  Nicolas  (which  had 
been  taken  out)  was  re-shipped,  the  8299  bags  waiting  in  the  lighters  were  put 
on  board,  and  the  ship  proceeded  on  her  voyage  to  Europe^  in  the  course  of 
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which  a  large  part  of  the  cargo  was  damaged  by  water  owing  to  perils  of  1893 

the  seas.    It  was  admitted  that  a  claim  for  particular  average  in  consequence  

of  the  stranding  arose  in  respect  of  the  bags  shipped  at  San  Nicolas ;  but  the  '^^Jersey^^ 

assured  claimed  to  be  entitled  to  recover  also  in  respect  of  the  bags  shipped  Marine 

at  Buenos  Ayres ;  they  further  contended  that  the  loss  should  be  calculated  Insurance 

upon  the  full  7940?.  without  any  deduction  in  respect  of  freight  advanced.  ^ 

Held,  first,  that,  as  at  the  time  of  the  stranding  of  the  ship  the  8299  bags  Pitts,  Son, 

were  only  at  risk  in  the  craft  and  not  at  risk  in  the  ship,  the  warranty  attached,  ^  King. 
and  the  assured  were  not  entitled  to  recover  a  particular  average  loss  in 
respect  of  such  bags ;  secondly,  that  the  policy  was  to  be  treated  as  one  policy 
upon  valued  goods,  and  not  as  a  policy  by  which  advanced  freight  was 
separately  insured,  and  that  therefore  the  particular  average  loss  should  be 
calculated  upon  the  full  amount  of  7940/. 

Special  case  stated  by  consent  under  Order  xxxiv.,  r.  1,  from 
which  the  following  facts  appeared. 

1.  The  action  was  brought  to  recover  money  had  and  received 
by  the  defendants  for  the  use  of  the  plaintiffs. 

2.  By  a  policy  of  insurance  dated  September  17,  1890,  the 
charterers  hereinafter  mentioned  insured  with  the  plaintiffs  and 
other  insurers  certain  maize  valued  at  7940Z.  by  the  SS.  Craigton 
for  a  voyage  at  and  from  San  Nicolas  and  Buenos  Ayres  to  St. 
Vincent  for  orders  to  a  port  of  the  United  Kingdom  or  Continent 
between  Bordeaux  and  Hamburg,  both  inclusive.  The  subject- 
matter  of  the  insurance  was  described  in  the  policy  to  be 

26,910  bags  of  maize  from  San  Nicolas,  6065Z.  1  per  cm^ 
8299  bags  of  maize  from  Buenos  Ayres,  1875/.  |  per  cent, 
and  it  was  therein  stated  that  the  goods  were  by  agreement  to 
be  valued  at  7940Z.  (included  1361?.  6s.  M.  for  advance  on 
freight).  The  policy  included  all  risks  of  steam  navigation,  and 
in  craft,  or  transhipment,  or  while  waiting  transit,  and  it  con- 
tained a  warranty  that  the  risk  should  be  free  from  particular 
average,  unless  the  ship  or  craft  should  be  stranded,  sunk,  or 
burnt,  or  in  collision — the  collision  to  be  of  such  a  nature  as 
might  be  reasonably  supposed  to  have  caused  the  damage. 

3.  The  Craigton  had  on  April  2,  1890,  been  chartered  to  load 
a  cargo  of  wheat  maize  in  bags,  but  not  exceeding  2550  (10 
per  cent,  more  or  less)  tons  English,  to  be  loaded  in  the  river 
Parana  at  not  more  than  two  safe  loading  ports  or  places  to  be 
named  by  the  charterers,  not  higher  tlian  Eosario  all  of  the 
cargo  with  the  exception  of  550  tons,  which  were  to  be  shipped 
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1893  in  Buenos  Ayres  roads.  The  freight  was  to  be  at  the  rate  of 
Thames  and  cargo  loaded  lip  river,  and  22s.  for  cargo  loaded  at 

mSSe     ^^^lios  Ayres,  all  per  ton  of  2240  lbs.  gross  weight  delivered 
Instjeance  of  maize,  and  was  to  be  paid  as  follows — viz.,  sufficient  cash  for 
V.        ship's  use  at  ports  of  loading  (if  required  by  the  master)  to  be 
^&^iNG.^'  supplied  on  account  of  freight  at  current  rate  of  exchange, 
subject  to  5  per  cent,  to  cover  insurance  and  other  charges,  and 
the  balance  of  freight  on  the  right  and  true  delivery  of  the 
cargo  in  cash. 

4.  The  charterers  shipped  on  board  the  Graigton  at  San 
Nicolas,  in  the  river  Plate,  26,910  bags  of  maize  under  the 
charterparty,  and  she  sailed  therewith  from  the  said  port  towards 
Buenos  Ayres  on  July  20,  1890. 

5.  On  July  21,  1890,  the  Graigton,  while  proceeding  down  the 
river,  stranded  under  the  circumstances  shewn  in  the  average 
statement.  About  800  tons  of  the  cargo  were  discharged  into 
lighters,  and  on  August  2,  at  6  a.m.,  she  floated,  and  proceeded 
at  7.45  A.M.,  to  Buenos  Ayres,  arriving  in  Buenos  Ayres  roads 
at  11  A.M.  on  the  same  day.  Owing  to  the  stranding  and  to  the 
consequent  discharge  into  lighters,  a  portion  of  the  cargo  was 
lost,  and  other  portions  thereof  became  wetted  and  damaged. 
At  the  time  of  the  stranding  8299  bags  of  maize,  which  were 
afterwards  put  on  board  in  Buenos  Ayres  roads,  were  in  lighters 
lying  in  the  roads  waiting  for  the  Graigton. 

6.  At  Buenos  Ayres  the  Graigton  was  surveyed,  and  found  to 
be  seaworthy  to  continue  her  voyage.  The  800  tons  of  maize 
which  had  been  discharged  into  lighters,  and  the  said  8299  bags 
of  maize  waiting  in  lighters,  were  then  shipped  on  board  her 
together  in  Buenos  Ayres  roads,  no  distinction  or  separation 
being  made  in  taking  on  board  and  stowing  the  different  lots. 
There  were  no  distinguishing  marks  on  any  of  the  bags  com- 
prising the  cargo,  and  the  bags  and  their  contents  were  all 
similar  to  one  another.  Bills  of  lading  for  26,910  bags,  7259 
bags,  and  1040  bags  were  signed  by  the  master,  dated  Buenos 
Ayres,  August  9,  1890.  The  bills  of  lading  together  with  the 
policy  were  assigned  by  the  charterers  to  the  defendants,  who 
became  the  purchasers  of  the  cargo. 

7.  The  Graigton  left  Buenos  Ayres  on  August  13,  1890,  and 
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during  tlie  voyage  from  Buenos  Ayres  to  the  United  Kingdom  1893 
a  considerable  portion  of  the  cargo  was  lost,  and  a  large  part  of  Thames  and 
the  remainder  was  damaged  by  water  owing  to  perils  of  the  seas,  l^^^^^ 

8.  The  Craigton  eventually  arrived  at  Plymouth  on  Septem-  Insdeance 
ber  22,  and  a  claim  was  made  upon  the  plaintiffs  and  other  v. 
underwriters  under  the  policy  for  a  payment  on  account  of  the  king^' 
said  losses  and  damage. 

9.  On  December  16,  1890,  the  plaintiffs,  on  account  of  any 
claim  which  the  defendants  might  be  able  to  establish  under  the 
policy  in  respect  of  the  damage,  but  without  prejudice,  paid  to 
the  defendants  the  sum  of  250Z.  A  memorandum  of  the  payment 
of  the  said  amount  was  indorsed  on  the  policy. 

10.  Average  statements,  dated  June  2,  1891,  and  Sept.  25, 
1891  (which  were  attached  to,  and  formed  part  of,  the  case)  were 
prepared,  from  which  it  appeared,  and  it  was  admitted  in  the 
case,  that  there  had  been  a  particular  average  loss  on  the  whole 
of  the  maize,  and  that  (subject  to  the  defendants'  contention 
thereinafter  mentioned),  if  the  defendants  were  entitled  to  claim 
under  the  policy  for  a  particular  average  loss  on  the  whole  cargo, 
including  the  8299  bags  shipped  at  Buenos  Ayres,  as  well  as 
that  shipped  at  San  Nicolas,  the  plaintiffs  were  liable  under  the 
said  policy  to  pay  to  the  defendants  the  sum  of  269Z.  lis.  Sd., 
shewn  in  the  statement  of  June  2,  1891  ;  but  if  the  defendants 
were  entitled  to  claim  for  a  particular  average  loss  only  on  the 
portion  of  the  cargo  shipped  at  San  Nicolas,  and  not  on  the 
8299  bags  shipped  at  Buenos  Ayres,  the  plaintiffs  were  liable  to 
pay  to  the  defendants  the  sum  of  217Z.  los.  lOd.  only,  as  shewn 
in  the  statement  of  September  25,  1891. 

11.  The  plaintiffs'  claim  in  the  action  was  for  32Z.  6s.  2d.y 
being  the  difference  between  the  sum  of  2501.  paid  to  the 
defendants  by  the  plaintiffs,  and  the  said  sum  of  217Z.  13s.  lOrZ., 
together  with  interest  at  5  per  cent,  from  December  16,  1890. 

12.  The  plaintiffs  contended  that  the  warranty  "  free  from 
particular  average  "  attached  to  and  was  in  force  during  the 
voyage  from  Buenos  Ayres  to  the  United  Kingdom  in  respect  of 
the  8299  bags  of  maize  which  were  shipped  at  Buenos  Ayres, 
notwithstanding  that  the  vessel  had  previously  stranded  on  the 
voyage  from  San  Nicolas,  and  before  arrival  at  Buenos  Ayres, 
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and  that  therefore  the  amount  due  from  the  plaintiffs  to  the 
defendants  was  217^.  13s.  lOd.,  and  no  more,  and  they  were 
entitled  to  recover  back  the  sum  of  32Z.  6s.  2d.y  as  money- 
received  of  the  defendants  for  the  use  of  the  plaintiffs. 

18.  The  defendants  contended  that,  having  regard  to  the 
stranding,  they  became  entitled  to  claim  in  respect  of  the 
particular  average  loss  on  the  whole  cargo. 

14.  The  defendants  also  contended  that  the  average  statements 
did  not  correctly  shew  the  amounts  which  they  were  entitled  to 
claim  in  respect  of  particular  average,  because  the  amount  found 
in  the  statement  of  June  2,  1891,  was  arrived  at  by  taking  the 
value  of  the  cargo  for  the  purpose  of  particular  average  at  7940Z. 
less  1361Z.  6s.  6d,  the  freight  advanced  by  the  charterers  at  the 
ports  of  loading  in  accordance  with  the  charterparty,  and  the 
amount  found  in  the  statement  of  September  25,  1891,  was 
arrived  at  by  allowing  a  proportion  of  the  particular  average 
so  ascertained  in  respect  of  the  San  Nicolas  shipment.  The 
defendants  contended  that  the  particular  average  payable  under 
the  policy  should  have  been  calculated  upon  the  full  7940Z.  (or 
the  proportion  thereof  in  respect  of  the  San  Nicolas  shipment) 
without  deduction  of  the  freight  advanced. 

15.  The  questions  for  the  opinion  of  the  Court  were : — 

(a)  Whether  or  not  the  defendants  were  entitled  to  claim 
under  the  circumstances  for  the  particular  average 
loss  on  the  8299  bags  of  maize  shipped  at  Buenos 
Ayres. 

(h)  Whether  in  estimating  the  amount  of  the  particular 
average  loss,  the  amount  of  the  freight  advanced 
should  be  deducted  from  the  valuation  of  the  maize 
in  the  policy. 

16.  Should  the  Court  answer  question  (h)  in  the  negative,  the 
amount  of  the  defendants'  claim  under  the  policy  was  to  be  re- 
adjusted in  such  manner  as  might  be  directed  by  the  Court, 
and  judgment  to  be  entered  in  accordance  with  the  result  of  such 
readjustment. 

17.  Should  the  Court  answer  question  (b)  in  the  affirmative, 
judgment  was  to  be  entered  for  the  plaintiffs  for  321.  6s.  2d.,  or 
for  the  defendants  for  19Z.  lis.  3d.,  according  as  the  Court 
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should  answer  question  (a)  in  the  negative  or  in  the  affirm- 
ative. 

18.  In  any  case  interest  at  5  per  cent,  was  to  be  allowed  on 
the  amount  of  the  judgment  from  December  16,  1890,  and  costs 
were  to  abide  the  event. 

Joseph  Walton,  Q.C.  (Hurst,  with  him),  for  the  plaintiffs.  As 
to  the  first  question,  the  underwriters  are  not  liable  in  respect  of 
goods  which  were  not  on  board  when  the  stranding  took  place. 
Independently  of  the  clause  covering  risk  of  craft,  a  claim  for 
particular  average  on  these  goods  is  not  let  in  by  the  stranding. 
It  is  true  that  Burnett  v.  Kensington  (1)  decided  that  to  come 
within  the  exception  in  the  memorandum  a  particular  average 
loss  need  not  necessarily  be  connected  with  the  stranding ; 
but  the  goods  must  be  on  board  the  ship  at  the  time  she  is 
stranded.  The  clause  covering  risk  of  craft  was  introduced 
in  consequence  of  the  decision  in  Hoffman  v.  Marshall  (2), 
where  it  was  held  that  a  policy  on  goods  in  ship  did  not  cover 
them  while  in  craft  for  purposes  of  loading  or  discharge.  That 
clause  only  makes  this  difference,  that  it  covers  the  stranding  of 
the  craft  in  which  the  goods  are  at  risk.  In  order  to  let  in  a 
claim  for  particular  average,  the  goods  must  not  only  be  at  risk 
under  the  policy,  but  they  must  be  at  risk  in  the  actual  ship  or 
craft  that  is  stranded,  and  at  the  time  that  the  stranding  takes 
place.  Further,  there  were  here  in  fact  two  separate  voyages  : 
Biccard  v.  Shepherd  (3) :  one  from  San  Nicolas  to  Europe,  the 
other  from  Buenos  Ay  res  to  Europe,  and  the  insurances  were  on 
different  quantities  of  goods  at  different  rates  of  premium  for 
the  different  voyages.  The  stranding  on  the  voyage  from  San 
Nicolas  before  the  commencement  of  the  voyage  from  Buenos 
Ayres  cannot  therefore  let  in  a  claim  for  particular  average  in 
respect  of  goods  which  were  not  to  be  laden  till  the  ship  arrived 
at  Buenos  Ayres,  and  which  were  not  at  risk  in  the  ship  until 
then.  If  the  mere  stranding  of  either  ship  or  craft  were  the 
condition  on  which  a  claim  for  particular  average  would  be  let 
in,  then,  if  the  whole  cargo  except  one  bag  were  safely  landed 
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(1)  7  T.  Pi.  210.  (2)  2  Bing.  N.  C.  383. 

(n)  U  Moo.  P.  C.  471. 
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1893      at  the  end  of  a  voyage,  and  a  lighter  with  the  last  bag  on  board 


Thames  and  were  stranded,  a  claim  for  particular  average  in  respect  of  the 

Mersey        it  i  t  t  •  j.  •  i 

Marine     wnole  cargo  could  be  maintained. 

Company^      Secondly,  the  amount  insured  in  respect  of  advanced  freight 
V.        is  not  part  of  the  value  of  the  goods  and  should  not  be  included 

&  King.  '  in  assessing  a  particular  average  loss.  The  method  of  computa- 
tion is  to  ascertain  the  difference  between  the  value  of  the  goods 
in  their  damaged  state  at  the  port  of  delivery  and  their  value  at 
that  port  had  they  not  been  injured  (which  would  include 
freight);  the  proportion  so  ascertained  is  then  applied  to  the 
original  value  of  the  goods  insured;  in  an  open  policy,  this 
would  not  include  freight,  but  would  be  practically  the  value  of 
the  goods  when  shipped  with  insurance  and  commission,  which 
shews  that  an  insurance  upon  goods  is  not  intended  to  afford 
the  merchant  a  complete  indemnity,  but  to  put  him  in  the 
situation  in  which  he  was  at  the  beginning  of  the  risk.  The 
same  principle  of  computation  is  applied  to  a  valued  policy, 
but  as  it  is  not  the  object  of  an  insurance  upon  goods  that  the 
merchant  should  get  an  indemnity  in  respect  of  the  freight, 
money  which  is  expressed  in  the  policy,  to  be  insured  in 
respect  of  freight  ought  not  to  be  treated  as  part  of  the  value  of 
the  goods.  The  true  meaning  of  this  policy  is,  that  it  is  one 
upon  advanced  freight  as  well  as  upon  goods ;  it  is  in  effect  two 
policies ;  the  1361Z.  is  not  a  mere  item  in  the  value  of  the 
goods.  An  interest  in  advanced  freight  is  different  from  an 
interest  in  goods ;  it  is  generally  insured  separately,  and  there 
may  be  a  total  loss  of  one  without  any  loss  of  the  other,  while, 
again,  there  may  be  charges  on  advanced  freight  which  would 
not  be  covered  by  an  ordinary  policy  on  goods.  If  the  conten- 
tion of  the  defendants  is  right,  that  it  is  part  of  the  value  of  the 
goods,  there  can  be  no  possible  object  in  putting  in  the  words ; 
it  would  be  a  piece  of  unnecessary  information. 
[He  also  cited  Lewis  v.  Bucker.  (1)] 

Channell,  Q.C.  (Carver,  with  him),  for  the  defendants.  Eirst, 
the  general  doctrine  of  law  is,  that  if  the  ship  be  stranded  the 
warranty  against  particular  average  is  gone  altogether  and  the 
policy  must  be  construed  as  though  the  warranty  were  not  in  it, 

(1)  2  Burr.  1167. 
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and  even  though  in  a  particular  case  it  is  proved  as  a  fact  that  1893 

the  damage  to  the  goods  did  not  arise  through  the  stranding,  yet  thajies  and 

a  particular  average  loss  in  respect  of  them  is  recoverable  ;  the  marine 

doctrine  is  the  result  of  a  convention  among  underwriters  in  con-  Insurance 
T/v^     1        n  •   •       •  -1  Company 

sequence  of  the  difficulty  oi  ascertaining  m  a  particular  case  v. 

whether  the  damage  arose  from  the  stranding  or  not.  Only  ^I^I^'ing.^' 
such  a  stranding  is  excluded  as  could  not  possibly  have  caused 
the  damage,  such  as  a  stranding  which  takes  place  after  the 
goods  are  actually  landed.  It  cannot  be  said  here,  that  the 
stranding  could  not  have  caused  the  damage  ;  the  fact  that  the 
ship  was  certified  to  be  seaworthy  on  leaving  Buenos  Ayres  is 
by  no  means  conclusive ;  for  she  might  well  be  fit  for  ordinary 
weather,  and  yet,  by  reason  of  the  straining  consequent  on  the 
stranding,  unfit  to  encounter  the  exceptional  weather  which  she 
actually  experienced ;  and  it  must  be  remembered  that  it  was  to 
this  straining  that  the  surveyors  attributed  the  large  amount 
of  damaged  cargo.  The  essential  point  is  that  the  stranding 
should  be  a  potential,  though  not  the  actual  or  proximate,  cause 
of  the  damage,  and  this  is  clearly  a  stranding  which  might  have 
been  the  cause.  It  is  admitted  that  in  respect  of  the  goods  put 
on  board  at  San  Nicolas  the  shippers  are  entitled  to  recover  for 
the  damage  caused  during  the  voyage  to  Europe  simply  because 
of  the  stranding ;  yet  it  is  contended  that  they  are  not  entitled 
to  recover  in  respect  of  those  shipped  at  Buenos  Ayres,  although 
they  are  insured  in  the  same  words  in  the  same  policy.  This 
shews  the  rule  as  to  a  stranding  letting  in  a  claim  for  par- 
ticular average  to  be  the  result  of  a  convention  ;  and  there  is 
as  much  practical  reason  for  allowing  the  one  claim  as  the  other. 

Secondly,  advanced  freight  on  particular  goods  is  merely 
an  addition  to  the  value  of  the  goods  ;  it  stands  on  the  same 
footing  as  premiums  of  insurance  and  commission,  and  even  in 
the  case  of  an  open  policy  it  might,  perhaps,  be  successfully  con- 
tended that  it  was  one  of  the  expenses  of  the  shipper  at  the  port 
of  shipment  against  which  the  insurance  was  intended  to  indem- 
nify him  ;  he  can,  of  course,  protect  himself  by  valuing  his  goods 
in  the  policy,  so  as  to  include  the  advanced  freight.  The  form 
of  the  policy  in  this  case  does  not  amount  to  a  separate  policy 
on  advanced  freight  as  well  as  a  policy  on  goods  ;  it  is  one  policy 
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1893      on  goods  valued  at  an  amount  which  includes  the  advanced 

Thames  AND  freight. 

^IZl       [He  cited  Usher  y.  Noble.  (1)] 

Instjkance. 

Company         t-w       -r     mi  •   •  •  i 

V.  Day,  J.    This  is  an  action  brought  by  underwriters  to  recover 

^&  KiNG.^'  money  paid  by  them  in  respect  of  an  alleged  loss  under  a  policy 

of  insurance.    An  average  statement  was  prepared,  which  we 

have  before  us,  and  the  claim  of  the  plaintiffs  may  be  considered 

under  two  heads :  the  first,  a  claim  to  recover  a  sum  of  money 

not  clearly  ascertained,  but  as  to  which  an  important  principle 

is  involved,  the  ground  of  the  claim  being  that  a  portion  of 

the  goods  insured  by  the  policy  was  not  on  the  ship  at  the  time 

of  stranding ;  the  second,  a  claim  founded  on  the  contention 

that,  by  the  very  terms  of  the  insurance,  the  policy  covers 

advanced  freight  as  well  as  the  value  of  the  goods.    The  policy 

was  entered  into  for  the  insurance  of  a  quantity  of  maize  to 

be  shipped  on  one  particular  ship  at  ports  in  the  Argentine 

Kepublic  and  carried  to  Europe,  and  it  is  expressed  to  be  a 

policy  on  26,910  bags  from  San  Nicolas,  value  £6065,  at  1  per 

cent.,  and  8299  bags  from  Buenos  Ayres,  value  £1875,  at  J  per 

cent. ;  it  therefore  covers  two  different  lots  of  maize  from  two 

different  ports  of  shipment,  of  different  values,  and  at  different 

rates  of  insurance. 

The  facts  of  the  case  are  simple.    On  the  passage  down  the 

river  from  San  Nicolas  to  Buenos  Ayres,  the  ship,  having  the 

26,910  bags  of  maize  on  board,  was  undoubtedly  stranded ;  she 

was  eventually  got  off  and  taken  down  the  river  to  Buenos 

Ayres,  where  she  took  on^board  from  lighters  the  8299  bags,  and 

proceeded  with  the  whole  cargo  to  Europe ;  on  her  voyage  the 

whole  of  the  maize  was  damaged  by  perils  of  the  sea,  and  the 

assured  made  a  claim  against  the  underwriters  in  respect  of  a 

particular  average  loss.    The  policy  contained  the  usual  warranty 

against  particular  average  loss,  and  the  usual  exception  covering 

the  stranding  of  the  ship  or  craft.    Now  this  ship  was  stranded, 

and  it  is  said  that  because  she  was  stranded  the  assured  are 

entitled  to  recover  in  respect  not  only  of  the  damage  to  the 

26,910  bags,  which  at  the  time  of  the  stranding  were  on  board  and 

(1)  12  East,  639, 
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at  risk  under  the  policy,  but  also  for  the  particular  average  loss  1893 


to  the  8299  bags  which  were  not  on  board  at  the  time,  but  were  Thames  and 

put  on  board  after  the  ship  had  recovered  from  the  stranding  and  maeSe 

had  been  certified  as  seaworthy.    The  8299  ba2:s  were  at  the  time  i^'^ueakce 

°  Company 
of  the  stranding  in  craft  off  Buenos  Ayres,  awaiting  the  arrival  v. 

Pitts  Sox 

of  the  ship  from  San  Nicolas ;  they  were  not  damaged  while     &  King.  ' 

in  the  craft,  or  in  any  way  affected  or  prejudiced  by  the  strand-  d"^, 

ing  ;  they  were  put  on  board  at  Buenos  Ayres,  and  in  the  course 

of  the  voyage  to  Europe  were  injured  by  perils  of  the  sea,  the 

whole  of  the  maize  on  board  being  damaged.    The  first  question 

for  us  to  decide  is,  whether  the  assured  are  entitled  to  recover  in 

respect  of  a  particular  average  loss  on  the  8299  bags,  which  were 

not  put  on  board  at  San  Nicolas,  but  at  Buenos  Ayres,  and  at 

the  time  of  the  stranding  were  in  craft  awaiting  the  arrival  of 

the  ship  off  Buenos  Ayres. 

I  have  come  to  the  conclusion  that  the  claim  of  the  assured 
is  ill-founded,  and  that  they  have  no  claim  in  respect  of  the 
maize  not  on  board  the  ship  at  the  time  of  the  stranding.  If 
we  consider  the  character  of  this  policy,  it  is  no  doubt  one  policy 
in  this  sense,  that  it  is  contained  in  one  paper  and  is  made 
between  one  cargo-owner  and  one  underwriter  or  set  of  under- 
writers ;  but  in  one  sense  it  is  a  policy  to  cover  two  different 
voyages,  one  from  San  Nicolas  to  Europe,  the  other  from  Buenos 
Ayres  to  Europe,  though  the  routes  from  Buenos  Ayres  to 
Europe  are  of  course  the  same.  Although  the  goods  are  in 
the  same  ship,  the  risk  insured  against  is  a  different  risk  in 
the  one  case  to  what  it  is  in  the  other:  in  one  it  lasts  all  the 
way  from  San  Nicolas ;  in  the  other  it  is  limited  to  the  voyage 
from  Buenos  Ayres  ;  and  it  is  further  to  be  noted  that  the 
respective  lots  of  maize  are  of  different  weights  and  values,  and 
the  rates  of  premium  are  different.  It  is  difiicult  to  suppose 
that  there  could  be  any  argument  on  behalf  of  the  assured,  but 
for  the  special  conditions  in  the  margin  of  the  policy :  "  In- 
cluding all  risks  of  steam  navigation,  and  in  craft  or  tranship- 
ment, or  while  waiting  transit,  any  conveyances  from  the 
shippers'  warehouses  to  those  of  the  consignees.  Each  craft  or 
the  total  loss  of  any  package  to  be  considered  as  if  separately 
insured."    Those  conditions  apply  to  the  maize  when  in  craft ; 
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and  undoubtedly  under  this  policy  the  maize  when  in  craft  was 
insured,  and  if  any  misfortune  happened  to  it  in  craft  the 
assured  could  recover  on  the  policy.  But  though  insured  while 
in  craft,  it  does  not  follow  that  the  maize  was  insured  at  the 
same  moment,  both  as  being  in  craft  and  as  being  in  the  ship. 
It  is  in  craft  at  one  tinie  and  in  the  ship  at  another,  and  the  two 
periods  of  time  are  consecutive,  not  contemporaneous;  it  is 
insured  in  the  craft  while  it  is  in  the  craft,  and  in  the  ship  while 
it  is  in  the  ship,  the  risks  and  incidents  of  the  policy  being 
equally  applicable  whether  it  is  in  craft  or  ship.  When  this 
ship  was  stranded  the  goods  were  in  craft,  and  I  think  that  as 
regards  them  the  only  stranding  for  which  the  underwriters  could 
be  responsible  under  the  policy  would  be  a  stranding  of  the 
craft  while  the  goods  were  in  craft.  To  deal  in  any  other  way 
with  the  provisions  of  this  policy  would  be  to  place  an  incon- 
venient and  unreasonable  construction  on  the  warranty.  In  my 
opinion,  the  warranty  and  the  exception  are  merely  incidental 
to  the  risk ;  without  the  risk  there  is  no  warranty  and  no 
exception ;  here  there  was  no  risk  as  to  this  part  of  the  cargo  at 
the  time  of  the  ship's  stranding,  for  it  was  not  in  the  ship,  and 
therefore  neither  the  warranty  nor  the  exception  is  applicable. 
In  my  opinion,  there  were  here  substantially  two  insurances  of 
different  lots  of  maize  at  different  rates  for  different  voyages, 
and  this  stranding  is  only  to  be  taken  advantage  of  by  those 
persons  who  were  at  that  time  paying  the  higher  rate  of  insurance 
upon  the  longer  voyage  in  respect  of  goods  then  on  board  and  at 
risk,  and  the  defendants  are  not  entitled  by  reason  of  this  strand- 
ing to  recover  in  respect  of  a  particular  average  loss  upon  the 
maize  which  was  then  in  craft,  against  which  they  have  in  my 
judgment  warranted  the  underwriters.  The  plaintiffs  are  there- 
fore entitled  to  recover  the  sum  of  money  overpaid  by  them 
applicable  to  the  particular  average  loss  on  the  8299  bags  which 
has  been  allowed  by  the  average  adjusters  to  the  assured. 

Upon  the  second  question  asked  us,  I  am  of  opinion  that  the 
defendants  have  an  answer  to  the  plaintiffs'  claim,  and  that  they 
have  made  out  that  the  amount  allowed  in  respect  of  advanced 
freight  ought  to  be  allowed  by  the  average  adjusters  to  the 
assured.    Putting  the  best  construction  that  I  can  upon  this 
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policy,  it  seems  to  me  that  it  is  really  an  insurance  on  valued  1893 

goods,  and  that  it  is  not  vitiated  by  reason  of  the  fact  that  out  Thames  and 

of  abundant  caution  the  merchant  has  said  that  he  has  taken  marine 

into  account  as  part  of  the  value  the  money  paid  on  account  of  ^^^^^^ 

freight,  and  that  he  values  the  goods,  not  at  the  port  of  purchase,  v. 

.  Pitts  Son 

but  at  the  port  of  their  destination.    I  cannot  think  that  he  loses     &  king.  ' 

the  benefit  of  a  valued  policy  on  his  goods  by  saying  that  he 

takes  their  value  at  the  port  of  destination,  and  further  stating 

the  amount  of  money  which,  in  order  to  arrive  at  that  value, 

he  has  added  to  their  cost  at  the  port  of  shipment.    It  seems  to 

me  that  this  is  quite  legitimate,  and  that  the  policy  is  not 

affected  by  the  merchant  saying  how  he  works  this  sum.  The 

policy  should  not  be  treated  as  one  on  valued  goods  to  a  lesser 

amount,  with  a  further  policy  in  respect  of  freight,  but  as  a 

policy  on  valued  goods,  with  an  explanation  of  the  way  in  which 

the  amount  is  arrived  at.    I  think,  therefore,  that  upon  this 

branch  of  the  case  the  plaintiffs'  claim  fails. 

Collins,  J.  I  am  of  the  same  opinion.  As  to  the  first  point, 
it  is  said  that  the  plaintiffs  are  entitled  to  recover  the  amount 
received  by  the  defendants  as  upon  a  particular  average  loss  in 
respect  of  the  8299  bags  in  consequence  of  the  ship  having 
stranded,  and  the  question  is  whether  there  was  such  a  stranding 
as  would  let  in  the  right  of  the  assured  to  recover  in  respect  of  a 
particular  average  loss  on  these  bags.  I  think  there  was  not. 
The  claim  arises  in  respect  of  bags  of  maize  shipped  at  Buenos 
Ayres;  but  the  policy  also  embraces  maize  shipped  at  San 
Nicolas.  Before  these  bags  were  put  on  board  the  vessel  was 
stranded,  and  it  is  contended  that  that  stranding  is  a  stranding 
which  enables  the  owner  of  the  bags  shipped  at  Buenos  Ayres  to 
say  that  within  the  meaning  of  the  contract  of  insurance  there 
has  been  such  a  stranding  as  would  entitle  him  to  claim  for  a 
particular  average  loss  in  respect  of  them. 

The  answer  to  the  question  seems  to  depend  on  whether  or  not 
the  stranding  took  place  during  the  adventure.  If  it  did,  it  is 
clear  law  that  it  is  immaterial  whether  the  actual  mischief  can 
be  traced  to  the  stranding ;  but  that  is  a  very  different  thing 
from  saying  that  it  is  immaterial  when  the  stranding  took  place. 

2  ]\1  2  2 
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The  stranding  is  dealt  with  by  the  contract  between  the  parties, 
under  which  it  is  one  of  the  risks  insured  against.  If  the 
stranding  takes  place  within  the  time  contemplated  by  the 
parties,  the  insured  can  recover  in  respect  of  a  particular  average 
loss  whether  the  damage  can  be  traced  to  the  particular  stranding 
or  not.  This  proposition  is  not  only  in  accordance  with  common 
sense,  but  is  abundantly  supported  by  authority.  In  Boux  v. 
Salvador  (1),  which  follows  the  earlier  decisions,  the  point  decided 
was  that,  where  during  a  voyage  the  ship  sprung  a  leak  and  the 
goods  were  landed  and.  sold  at  a  port  short  of  their  original 
destination,  and  the  ship  was  afterwards  stranded  on  her  voyage 
to  the  port  of  destination  when  those  goods  were  no  longer  on 
board,  there  was  no  particular  average  loss  in  respect  of  which 
the  assured  could  recover  ;  and  in  order  to  reach  this  decision  it 
was  necessary  to  examine  the  principle,  and  that  principle  applies 
equally  to  a  stranding  before  the  risk  has  attached  to  the  goods 
as  to  a  stranding  after  the  risk  has  ceased  to  attach.  In  his 
judgment  in  that  case,  Tindal,  C.  J.,  said :  The  general  principle 
laid  down  in  Burnett  v.  Kensington  (2),  that  if  the  ship  be  stranded 
the  insurer  is  liable  for  any  average  damage,  though  quite  un- 
connected with  the  stranding,  is  not  disputed ;  the  policy,  after 
the  stranding,  must  be  construed  as  if  no  such  warranty  had  been 
written  on  the  face  of  it.  But  the  question  is,  within  what  limits 
of  time  a  stranding  must  take  place  in  order  to  produce  such 
effect.  Now  every  other  clause  in  the  policy  relates  to  the  voyage 
insured,  and  to  that  alone ;  the  liability  of  the  underwriter  on 
goods  commences  with  the  putting  them  on  board,  and  ceases 
upon  their  being  discharged  and  safely  landed,  or  with  any  other 
legal  termination  of  the  adventure.  The  clause  in  question, 
therefore,  as  it  appears  to  us,  ought  to  be  construed  with  the  same 
restriction ;  and  the  stranding,  which  is  made  the  condition  of 
letting  in  an  average  loss,  ought,  upon  the  ordinary  rules  of  con- 
struction, to  be  considered  to  mean  a  stranding  which  takes  place 
after  the  adventure  has  commenced  and  before  it  has  terminated." 

If  we  consider  the  reason  for  this  rule  it  is  obvious  that  it 
must  be  so.    A  stranding  has  taken  place  during  an  adventure, 
and  the  question  arises  (or  rather  used  to  arise)  whether  the 
(1)  1  Bing.  N.  C.  526.  (2)  7  T.  B.  210. 
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particular  damage  is  capable  of  being  attributed  to  that  stranding.  1893 
To  embark  upon  that  inquiry  necessarily  involved  such  a  long  Thames  and 
and  difficult  examination  of  the  circumstances,  that  by  convention  marSe 
o'f  the  parties,  as  Lord  Kenyon  put  it  in  Neshitt  v.  Lushington  (1),  ^qI^^^^^^^^ 
where  a  ship  stranded,  the  underwriters  agreed  to  ascribe  the  v. 
damage  to  the  stranding ;  but  in  order  to  so  ascribe  it,  the  &  k'ing.  ' 
stranding  must  take  place  in  the  course  of  the  adventure.  Does  conrnT  j. 
this  case  come  within  that  principle  ?  The  defendants  contend 
that  it  does,  and  that  the  stranding  did  take  place  in  the  course 
of  the  adventure,  because  the  goods  were  at  risk.  But  that  only 
puts  the  difficulty  one  stage  further  off,  and  we  must  inquire,  not 
merely  whether  the  goods  were  at  risk,  but  whether  they  were  at 
the  risk  contemplated  in  the  adventure.  In  my  opinion,  they 
were  not.  The  adventure  contemplated  in  the  provision  as  to 
stranding  of  the  ship  is  limited  to  the  time  after  which  the  goods 
are  put  on  board  the  ship ;  the  anterior  state  of  things  is  dealt 
with  by  a  separate  contract  or  a  separate  specific  provision 
covering  the  time  when  the  goods  are  in  craft.  But  for  that 
provision  as  to  risk  while  in  craft,  it  could  not  be  contended  that 
the  antecedent  stranding  would  let  in  a  right  to  claim  in  respect 
of  a  particular  average  loss,  subject  to  this  remark,  that  the 
defendants  contend  that  the  antecedent  stranding  was  traceable 
in  its  effect  upon  these  particular  goods,  and^  did  as  a  fact  cause 
part  of  the  damage  to  them.  As  to  this,  it  is  said  that  the 
stranding  so  affected  the  ship,  and  put  her  in  such  a  condition, 
that  the  subsequent  straining  brought  about  damage  to  the 
goods,  which  would  not  have  happened  but  for  the  antecedent 
stranding.  But  that  point  is,  I  think,  disposed  of  by  the  fact 
that  the  ship  was  surveyed  and  found  seaworthy  at  the  com- 
mencement of  the  adventure — that  is,  when  the  goods  were 
put  on  board  at  Buenos  Ayres — which  prevents  the  antecedent 
stranding  having  any  connection  in  point  of  fact  with  the 
subsequent  damage.  Moreover,  when  analysed,  this  seems  to  be 
really  the  same  point  that  we  have  already  decided,  and  to  be  an 
attempt  to  introduce  into  the  adventure  something  that  happened 
before  the  adventure.  Upon  the  first  part  of  the  case,  therefore, 
I  am  of  opinion  that  the  plaintiffs  have  made  out  their  claim. 

(1)  4  T.  11.  783. 
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The  second  point  is  whether  the  ascertained  percentage  should 
be  allowed  as  upon  the  whole  value  of  £7940,  or  only  upon 
that  value  less  £1361,  the  amount  of  the  advanced  freight. 
It  seems  to  me  that  the  question  for  us  is  simply  a  question 
of  the  meaning  of  the  parties  in  framing  the  contract  in 
these  terms.  Did  they  intend  to  insure  cargo  agreed  at  a 
certain  value,  or  did  they  intend  to  insure  cargo  agreed  at  a 
certain  value  and  advanced  freight  at  an  ascertained  amount  ? 
If  the  latter,  the  defendants  are  wrong ;  if  the  former,  they  are 
right.  Looking  at  the  whole  of  the  language,  I  think  that  what 
they  meant  was  to  value  the  cargo,  and  to  insure  a  valued  cargo. 
They  valued  the  goods  and  merchandize,  and  gave  them  a  con- 
ventional value  by  an  agreement  between  assurer  and  assured — 
£7940,  including  £1361  for  advance  on  freight.  By  adding 
those  words  they  have  not,  as  it  seems  to  me,  entitled  themselves 
to  say  that  they  have  acquired  an  insurance  upon  advanced 
freight,  and  they  could  not  maintain  such  a  position  if  the 
underwriters  disputed  it.  The  underwriters  might  well  answer, 
"  Although  it  is  true  that  you  mentioned  this  sum  as  advanced 
freight,  yet  in  the  same  sentence  you  agreed  that  it  should  be 
treated  as  part  of  the  value  of  the  cargo,  and  therefore,  if  the 
circumstances  do  not  admit  of  your  recovering  as  upon  a  loss  of 
the  goods,  the  contract  does  not  entitle  you  to  claim  as  upon  an 
independent  insurance  on  advanced  freight."  The  advanced 
freight  is  simply  thrown  in  as  part  of  the  value  of  the  goods,  and 
in  my  judgment  the  right  to  recover  in  respect  of  advanced 
freight  stands  or  falls  with  the  right  to  recover  for  loss  of  cargo. 
Upon  that  part  of  the  case,  therefore,  the  inference  which  I  draw 
is  in  favour  of  the  defendants. 

As  the  result  of  our  answers  to  the  questions  asked  in  the  case, 

the  claim  of  the  defendants  upon  the  policy  will  be  re-adjusted 

by  calculating  the  particular  average  on  £6065,  the  value  of  the 

maize  shipped  at  San  Nicolas,  without  deduction  in  respect  of  the 

advanced  freisrht.  t  j       j.  i 

°  Judgment  accordingly. 

Solicitors  for  plaintiff :  Walfons,  Johnson,  Bulb,  &  Whatton, 
Solicitors  for  defendants:  Crowders  &  Vizard,  for  Shelly  & 
Johns,  Plymouth, 

W.  J.  B. 
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[IN  THE  COUBT  OF  APPEAL.]  C.A. 

igqo 

LE  LIEVEE  AND  DENNES  v.  GOULD. 

J^eo.  o. 

Negligence — Surveyor — Mortgage — Certificate  as  to  Progress  of  Buildings — 
Untrue  Statement — Breach  of  Duty — Liability  of  Surveyor  to  Mortgagee  in 
absence  of  Contract  or  Fraud — Action  of  Deceit. 

Mortgagees  of  tlie  interest  of  a  builder  under  a  building  agreement  advanced 
money  to  bim  from  time  to  time  on  tbe  faitb  of  certificates  given  by  a  surveyor 
tbat  certain  specified  stages  in  tbe  progress  of  tbe  buildings  bad  been  reacbed. 
Tbe  surveyor  was  not  appointed  by  tbe  mortgagees,  and  tbere  was  no  con- 
tractual relation  between  bim  and  tbem.  In  consequence  of  tbe  negligence  of 
tbe  surveyor  tbe  certificates  contained  untrue  statements  as  to  tbe  progress  of 
tbe  buildings,  but  tbere  was  no  fraud  on  bis  part : — 

Heldj  tbat  tbe  surveyor  owed  no  duty  to  tbe  mortgagees  to  exercise  care  in 
giving  bis  certificates,  and  tbey  could  not  maintain  an  action  against  bim  by 
reason  of  negligence. 

Derry  v.  Peeh  (14  App.  Gas.  337)  considered. 

Heaven  v.  Pender  (11  Q.  B.  D.  503)  distinguisbed. 

Cann  v.  Willson  (39  Cb.  D.  39)  overruled. 

Appeal  by  the  plaintiffs  against  the  refusal  of  a  Divisional 
Court  (Wills  and  Collins,  JJ.)  to  set  aside  the  judgment  of  one 
of  the  official  referees  in  favour  of  the  defendant. 

The  plaintiff  Dennes  was  a  mortgagee  of  land  at  Ilfracombe, 
and  two  houses  which  were  being  built  on  it,  under  a  building 
agreement  between  William  Hunt,  the  owner  of  the  land,  and 
William  Levering,  a  builder.  The  other  plaintiff,  Miss  Le 
Lievre,  was  transferee  of  the  mortgage.  The  plaintiffs  claimed 
a  declaration  that  the  defendant,  who  was  an  architect  and 
surveyor,  was  liable  to  make  compensation  to  them  for  the  loss 
which  they  alleged  they  had  sustained  by  reason  of  some  certi- 
ficates which  he  had  given  as  to  the  progress  made  in  the  building 
of  the  two  houses,  which  certificates  were  in  fact  untrue ;  and 
payment  accordingly.  It  had  been  agreed  that  the  mortgage 
money  should  be  advanced  in  instalments  at  certain  specified 
stages  in  the  progress  of  the  building. 

By  the  building  agreement,  dated  August  23,  1889,  and  made 
between  Hunt  (described  as  the  vendor)  and  Levering  (described 
as  the  purchaser),  it  was  provided  that,  in  consideration  of  a 
perpetual  yearly  rent  of  12Z.  12s.  to  be  issuing  and  payable 
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C.  A.      to  the  vendor  out  of  the  land  and  the  buildings  to  be  erected 
1893      thereon,  and  of  certain  covenants  and  agreements  on  the  part 
Le  Lievre  of  the  purchaser,  the  vendor  thereby  agreed  to  grant  and  convey, 
Gould  purchaser  agreed  to  take,  the  specified  plot  of  land, 

subject  nevertheless  to  the  reservation  of  the  said  yearly  rent 
payable  as  therein  mentioned.  And  the  purchaser  thereby 
agreed  with  the  vendor,  as  a  condition  precedent  to  the  fulfil- 
ment of  the  agreement  thereinbefore  made  on  his  part  (inter  alia), 
that  he  would  before  June  24, 1890,  to  the  satisfaction  of  the  vendor 
or  his  architect  for  the  time  being,  build  upon  the  land  two 
dwelling-houses,  and  no  more,  of  the  value  of  lOOOZ.  at  the  least. 

Levering  desired  to  obtain  a  loan  of  money  to  enable  him  to 
build  the  houses,  and  he  applied  to  Hunt  to  make  him  an 
advance  for  the  purpose.  Hunt  agreed  to  procure  him  a  loan  of 
8501.,  to  be  advanced  in  instalments.  A  schedule  of  advances, 
dated  November  21,  1889,  was  prepared,  which  provided  that 
the  850Z.  should  be  advanced  on  the  two  houses  in  instalments ; 
the  first  of  50Z.,  and  the  remainder  each  of  lOOZ.,  at  certain  specified 
stages  in  the  progress  of  the  work.  The  final  instalment  was  to 
be  advanced  when  the  houses  were  "complete  with  paper,  paint, 
fittings,  taps,  ground  laid  out,  and  the  whole  finished  and  in 
proper  order." 

Hunt  arranged  with  the  plaintiff  Dennes  that  he  should 
advance  the  850Z.  to  Levering  upon  the  security  of  a  mortgage 
from  him.  Hunt  also  agreed  with  the  defendant  Gould,  who 
was  an  architect  and  surveyor  at  Ilfracombe,  that  he  should 
give  certificates  from  time  to  time  that  the  work  had  reached  the 
respective  stages  at  which  the  respective  instalments  were  to  be 
advanced  as  provided  by  the  schedule  of  advances,  a  copy  of  which 
was  given  to  the  defendant.  This  agreement  with  the  defendant 
was  made  before  the  execution  of  the  mortgage  next  stated. 

By  a  deed  of  mortgage,  dated  November  30,  1889,  between 
Levering  and  the  plaintiff  Dennes,  after  a  recital  of  the 
building  agreement  of  August  23,  1889,  and  a  recital  that  the 
mortgagee  had  agreed  to  make  advances  of  money  to  the 
mortgagor  from  time  to  time,  in  order  to  enable  him  to  erect 
and  complete  the  houses  on  the  land  comprised  in  that  agree- 
ment, and  pursuant  thereto,  upon  having  the  repayment  thereof. 
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with  interest,  secured  in  the  manner  in  the  mortgage  expressed ;  C.  A. 
the  mortgagee  thereby  covenanted  with  the  mortgagor  that  the  1893 
mortgagee  would  advance  to  the  mortgagor  such  sums  of  money  Le  Lievee 
as  were  next  thereinafter  mentioned,  viz.,  50Z.  immediately  on  gould. 
the  execution  of  the  mortgage,  and,  for  and  in  respect  of  the 
two  houses  to  be  built  by  the  mortgagor  on  the  land  comprised 
in  the  agreement  and  pursuant  thereto,  the  further  sum  of  8001., 
to  be  advanced  in  such  instalments  as  the  mortgagee  or  his 
surveyor  should  from  time  to  time  certify  and  appoint.  Pro- 
vided always,  that  the  mortgagee  should  not  be  obliged  to 
lend  at  any  time  more  than  the  total  sum  of  85 OZ.  under  the 
mortgage,  and  also  that  the  mortgagee  should  not  be  bound 
to  make  any  such  advance  unless  and  until  his  surveyor  should 
have  certified  in  writing  that  the  house  or  houses  in  respect  of 
which  the  advance  was  to  be  made  had  been  so  proceeded  with 
to  the  satisfaction  of  such  surveyor,  and  in  conformity  with  the 
building  agreement,  so  as  to  entitle  the  mortgagor  to  the 
advance  certified.  There  was  a  covenant  by  the  mortgagor  for 
the  repayment  of  the  sums  advanced,  with  interest.  And  the 
mortgagor,  as  beneficial  owner,  thereby  conveyed  unto  the  mort- 
gagee the  piece  of  land  comprised  in  the  building  agreement, 
and  the  benefit  of  that  agreement,  subject  to  redemption  on  pay- 
ment of  the  mortgage  money  and  interest  in  accordance  with 
the  covenant  in  that  behalf. 

The  defendant  Gould  was  not  aware  of  the  contents  of  this  deed. 

The  first  instalment  of  50Z.  was  advanced  by  Dennes  to 
Lovering  in  December,  1889,  and  four  other  instalments  of 
lOOZ.  each  were  advanced  by  Dennes  to  Lovering  on  the  footing 
of  written  certificates,  respectively  signed  by  the  defendant 
Gould,  and  respectively  dated  January  30,  March  1,  April  24, 
and  July  3,  1890.  These  certificates  were  addressed  "  to  W. 
Hunt,  Esq."  By  the  second  certificate,  Gould  certified  "  that  the 
sum  of  lOOZ.  is  due  to  William  Lovering,  Ilfracombe,  on  account 
of  villas  in  Kingsley  Avenue,  as  per  schedule  of  advances. 

Amount  previously  certified    .        .        .  £50 
"  This  certificate  £100 


"  Total  amount  certified    ....  £150" 
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0.  A.         The  other  certificates  were  in  a  similar  form. 

1893  On  October  27, 1890,  Dennes  transferred  his  mortgage  debt  of 

LeLtevee  450Z.,  and  the  interest  then  dne,  together  with  the  benefit  of 
Gould  security,  to  the  plaintiff  Miss  Le  Lievre.    The  subsequent 

instalments  of  the  850Z.  were  advanced  by  her  to  Levering  upon 
the  footing  of  similar  certificates  signed  by  Gould,  the  final 
certificate  being  dated  May  23,  1891. 

The  plaintiffs  in  their  statement  of  claim  alleged  that  Hunt, 
in  employing  Gould  to  give  the  certificates,  and  also  in  preparing 
the  schedule  of  advances,  was  acting  as  the  agent  of  the  plaintiff 
Dennes.  It  was  also  alleged  that  the  certificates  when  given 
were  untrue  in  fact  to  the  knowledge  of  Gould,  and  that,  even  if 
there  were  no  fraud  on  his  part,  the  defendant  did  not  use  due 
care,  skill,  and  diligence  to  ascertain  whether  the  facts  to  which 
he  certified  were  true,  and  that  in  so  giving  the  certificates  the 
defendant  acted  with  gross  negligence,  and  in  breach  of  the  duty 
which  he  owed  to  the  plaintiffs. 

By  his  statement  of  defence,  the  defendant  denied  that  he  had 
been  employed  by  Dennes  or  on  his  behalf  to  give  the  certifi- 
cates, or  that  he  ever  undertook  any  duty  towards  the  plaintiffs 
or  either  of  them.  The  defendant  denied  the  charge  of  fraud, 
and  said  that  in  giving  the  certificates  he  acted  bona  fide,  and 
in  the  belief  that  the  statements  contained  in  the  certificates 
were  true. 

The  action  was  referred  for  trial  before  an  official  referee.  It 
was  admitted  at  the  trial  that  the  defendant's  certificates  were  in 
fact  inaccurate.  For  instance,  the  defendant  admitted  that,  when 
he  gave  the  last  certificate  with  reference  to  the  last  instalment 
of  the  850Z.,  which,  according  to  the  schedule  of  advances,  was  to 
be  advanced  when  the  houses  were  "  complete  with  paper,  paint, 
&c.,"  the  houses  had  not  in  fact  been  papered,  though  he  did  not 
then  know  that  they  were  not.  He  said  that  he  had  been  in- 
formed by  Levering  that  he  had  arranged  with  a  tenant  to  take 
the  houses,  and  that  he  would  paper  them.  The  defendant, 
therefore,  assumed  that  they  were,  or  would  shortly  be,  papered. 

The  official  referee  held  upon  the  evidence  that  Hunt,  in 
employing  the  defendant  to  give  the  certificates,  had  not  acted 
as  the  agent  of  the  plaintiffs;  that  there  was  no  contractual 
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relation  between  the  plaintiffs  and  the  defendant ;  and  that  there  C.  A. 
had  been  no  fraud  on  the  part  of  the  defendant.  1893 

And,  as  a  matter  of  law,  the  official  referee  held  that  the  l^,  lievre 
defendant  owed  no  duty  to  the  plaintiffs,  and  that  the  action  qq^ld 
could  not  be  maintained.    Judgment  was  accordingly  given  for 
the  defendant. 

The  plaintiffs  applied  to  the  Divisional  Court  to  set  aside  the 
judgment,  and  their  application  was  refused. 
The  plaintiffs  appealed. 

Jelf,  Q.C.,  and  Montague  Lush,  for  the  plaintiffs.  The  true 
conclusion  from  the  evidence  is,  that  Hunt  in  employing  the 
defendant  was  acting  as  agent  for  the  plaintiff  Dennes,  who  was 
his  undisclosed  principal. 

Independently  of  contract,  the  defendant  owed  a  duty  to  the 
plaintiffs  to  exercise  due  care  in  giving  his  certificates.  He 
knew,  or  ought  to  have  known,  that  the  certificates  would  or 
might  be  acted  upon  for  the  purpose  of  obtaining  advances  of 
money  to  the  builder;  he  was  grossly  negligent  in  not  ascer- 
taining whether  the  facts  to  which  he  certified  really  existed, 
and  he  is  liable  to  the  plaintiffs  for  his  breach  of  duty :  Heaven  v. 
Pender  (1) ;  Cann  v.  Willson,  (2) 

[BowEN,  L.J.,  referred  to  Angus  v.  Clifford.  (3)] 

The  finding  of  the  official  referee  that  there  was  no  ^fraud  on 
the  part  of  the  defendant  only  means  that  he  had  no  corrupt 
motive.  But  the  result  of  the  evidence  is  that  he  recklessly 
made  a  representation  which  was  untrue  in  fact,  not  caring 
whether  it  was  true  or  false,  and  taking  no  trouble  to  ascertain 
the  facts.  This  is  not  inconsistent  with  the  finding  of  the  official 
referee,  and  such  conduct  amounts  in  law  to  fraud :  Derry  v. 
Feeh.  (4) 

In  that  case  Lord  Herschell  (at  p.  366)  quoted  the  explanation 
of  Polhill  V.  Walter  (5),  given  by  Maule,  J.,  in  Craivshag  v.  Thomp- 
son (6),  "  If  a  wrong  be  done  by  a  false  representation  of  a  party 
who  knows  such  representation  to  be  false,  the  law  will  infer  an 
intention  to  injure ;  that  is  the  effect  of  Polhill  v.  Walter.''  (5) 

(1)  11  Q.  B.  D.  503.  (4)  14  App.  Cas.  337. 

(2)  39  Ch.  D.  39.  (5)  3  B.  &  Ad.  114. 

(3)  [1891]  2  Ch.  449.  (6)  4  Man.  &  G.  357,  at  p.  382. 
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0.  A.         The  dicta  of  Eomer,  J.,  in  Seholes  v.  Broolc  (1),  may  be  incon- 
1893      sistent  with  Cann  v.  Willson  (2),  but  they  are  only  dicta,  and  at 
Le  Lieyke  any  rate  they  do  not  bind  this  Court.    The  defendant  made  a 
Gould.     representation  either  knowing  it  to  be  untrue,  or  not  caring 
whether  it  were  true  or  false,  knowing,  too,  that  the  plaintiffs 
would  act  upon  it.    That  is  fraudulent  conduct. 
[BowEN,  L.  J.,  referred  to  Low  v.  Bouverie.  (3)] 
TJjpjohn,  for  the  defendant,  was  not  heard. 

LoED  EsHEE,  M.E.  In  my  opinion  the  decision  of  the  Divi- 
sional Court  was  right.  It  is  said  that  a  relation  by  contract 
existed  between  the  plaintiff  Dennes  and  the  defendant,  and 
that  one  of  the  implied  terms  of  that  contract  was  that  the  de- 
fendant in  giving  the  certificates  should  use  reasonable  care  to 
ascertain  the  truth  of  the  facts  to  which  he  certified.  There  can 
be  no  doubt  that,  if  there  was  a  contract,  there  was  such  a  term 
implied  in  it.  But  there  is  really  no  evidence  of  any  contract 
between  the  plaintiff  Dennes  and  the  defendant,  and  in  truth 
there  was  no  such  contract.  The  contract  with  the  defendant 
was  made  by  Hunt,  the  vendor  of  the  land  comprised  in  the 
building  agreement;  one  Russell,  who  actually  made  the  con- 
tract, had  the  authority  of  Hunt,  and  of  no  one  else,  to  make  it  on 
behalf  of  Hunt,  not  on  behalf  of  Dennes.  At  that  time  Dennes 
was  not  the  mortgagee  of  the  property;  he  had  no  relation 
whatever  to  the  matter.  It  is  true  that  he  had  talked  about 
advancing  money  to  Levering  (the  builder),  but  he  had  not  then 
done  so,  and  he  stood  in  no  relation,  legal  or  equitable,  to  the 
matter.  How  could  he  be  at  that  time  an  undisclosed  principal 
of  Hunt  ?  He  was  not  a  principal  at  all,  and  certainly  not  an 
undisclosed  principal. 

Then  it  is  said  that,  even  if  there  was  no  contract  between  the 
plaintiff  Dennes  and  the  defendant,  nevertheless  the  defendant 
is  liable  to  the  plaintiffs  for  having  given  certificates  which 
contained  untrue  statements ;  for,  it  is  said,  the  defendant  owed 
a  duty  to  the  plaintiffs  to  exercise  care  in  giving  the  certificates, 
because  he  knew  that  the  plaintiffs  would  or  might  act  upon 

(1)  63  L.  T.  837.  (2)  39  Ch.  D.  39. 

(3)  [1891]  3  Oh.  82. 
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them  by  advancing  money  to  Lovering.  'No  doubt  the  de-  C.  A. 
fendant  did  give  untrue  certificates;  it  was  negligent  on  his  1893 
part  to  do  so,  and  it  may  even  be  called  gross  negligence.  But  Le  Lievke 
can  the  plaintiffs  rely  upon  negligence  in  the  absence  of  fraud  ?  gould. 
The  question  of  liability  for  negligence  cannot  arise  at  all  until 
it  is  established  that  the  man  who  has  been  negligent  owed  some 
duty  to  the  person  who  seeks  to  make  him  liable  for  his  negli- 
gence. What  duty  is  there  when  there  is  no  relation  between 
the  parties  by  contract  ?  A  man  is  entitled  to  be  as  negligent 
as  he  pleases  towards  the  whole  world  if  he  owes  no  duty  to  them. 
The  case  of  Heaven  v.  Pender  (1)  has  no  bearing  upon  the  present 
question.  That  case  established  that,  under  certain  circum- 
stances, one  man  may  owe  a  duty  to  another,  even  though  there 
is  no  contract  between  them.  If  one  man  is  near  to  another,  or 
is  near  to  the  property  of  another,  a  duty  lies  upon  him  not  to 
do  that  which  may  cause  a  personal  injury  to  that  other,  or  may 
injure  his  property.  For  instance,  if  a  man  is  driving  along  a 
road,  it  is  his  duty  not  to  do  that  which  may  injure  another 
person  whom  he  meets  on  the  road,  or  to  his  horse  or  his  carriage. 
In  the  same  way  it  is  the  duty  of  a  man  not  to  do  that  which 
will  injure  the  house  of  another  to  which  he  is  near.  If  a  man  is 
driving  on  Salisbury  Plain,  and  no  other  person  is  near  him,  he 
is  at  liberty  to  drive  as  fast  and  as  recklessly  as  he  pleases.  But 
if  he  sees  another  carriage  coming  near  to  him,  immediately  a 
duty  arises  not  to  drive  in  such  a  way  as  is  likely  to  cause  an 
injury  to  that  other  carriage.  So,  too,  if  a  man  is  driving  along 
a  street  in  a  town,  a  similar  duty  not  to  drive  carelessly  arises 
out  of  contiguity  or  neighbourhood.  That  is  the  effect  of  the 
decision  in  Heaven  v.  Pender  (1),  but  it  has  no  application  to  the 
present  case.  This  was  pointed  out  by  Eomer,  J.,  in  Scholes  v. 
Broolc  (2),  though  it  was  hardly  necessary  to  do  so.  No  doubt, 
if  Cann  v.  Willson  (3)  stood  as  good  law,  it  woukl  cover  the 
present  case.  But  I  do  not  hesitate  to  say  that  Canii  v.  117//- 
son  (3)  is  not  now  law.  Chitty,  J.,  in  deciding  that  case,  acted 
upon  an  erroneous  proposition  of  law,  which  has  been  since  over- 
ruled by  the  House  of  Lords  in  Derrij  v.  PecJc  (4),  when  they 

(1)  11  Q.  B.  D.  503.  (3)  39  Cb.  D.  3i). 

(2)  C3  L.  T.  (N.S.)  837.  (4)  14  App.  Cas.  337. 
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0.  A.  restated  the  old  law  that,  in  the  absence  of  contract,  an  action 
1893  for  negligence  cannot  be  maintained  when  there  is  no  fraud.  If 
Le  LiEVEE  that  were  not  so,  then,  in  a  case  in  which  an  action  is  brought 
Gould.  against  directors  of  a  company  for  misrepresentations  contained 
in  a  prospectus,  it  would  never  be  necessary  to  prove  that  they 
had  been  guilty  of  fraud.  But  that  was  never  so  held,  and  there 
is  a  long  line  of  cases  which  shew  that  in  such  an  action  it  is 
essential  for  the  plaintiff  to  prove  fraud.  The  Court  of  Appeal, 
by  their  decision  in  Peek  v.  Berry  (1),  appeared  to  have  over- 
thrown all  those  cases.  They  seemed  to  have  thought  that  there 
was  a  distinction  between  fraud  in  a  Court  of  Equity  and  fraud 
at  Common  Law.  There  is  no  such  distinction.  A  charge  of  fraud 
is  such  a  terrible  thing  to  bring  against  a  man  that  it  cannot  be 
maintained  in  any  Court  unless  it  is  shewn  that  he  had  a  wicked 
mind.  That  is  the  effect  of  Berry  v.  Feeh,  (2)  What  is  meant 
by  a  wicked  mind?  If  a  man  tells  a  wilful  falsehood,  with  the 
intention  that  it  shall  be  acted  upon  by  the  person  to  whom  he 
tells  it,  his  mind  is  plainly  wicked,  and  he  must  be  said  to  be 
acting  fraudulently.  Again,  a  man  must  also  be  said  to  have  a 
fraudulent  mind  if  he  recklessly  makes  a  statement  intending  it 
to  be  acted  upon,  and  not  caring  whether  it  be  true  or  false.  I 
do  not  hesitate  to  say  that  a  man  who  thus  acts  must  have  a 
wicked  mind.  But  negligence,  however  great,  does  not  of  itself 
constitute  fraud.  The  official  referee  who  tried  this  case  and 
heard  the  evidence  came  to  the  conclusion  that  the  defendant, 
though  he  had  acted  negligently,  had  not  wilfully  made  any 
false  statement,  or  been  guilty  of  any  fraud.  All  that  he  had 
done  was  to  give  untrue  certificates  negligently.  Such  negli- 
gence, in  the  absence  of  contract  with  the  plaintiffs,  can  give  no 
right  of  action  at  law  or  in  equity.  All  the  grounds  urged  on 
behalf  of  the  plaintiffs  fail,  and  the  appeal  must  be  dismissed. 

BowEN,  L.J.    I  am  of  the  same  opinion. 
With  regard  to  the  first  point,  I  think  it  unnecessary  to  add 
anything  to  what  has  been  said  by  my  lord.    I  will  merely  say 
that  the  plaintiffs'  counsel  cannot  point  to  a  scintilla  of  evidence 
that  the  defendant  in  giving  the  certificates  was  acting  as  the 
(1)  37  Ch.  D.  541.  (2)  14  App.  Oas.  337. 
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plaintiffs'  surveyor.    He  was  the  surveyor  of  another  person —      C.  A. 
Hunt.    There  was  no  contractual  relation  between  the  plaintiffs  1893 
and  the  defendant,  and  upon  that  point,  therefore,  we  must  decide  le  Lievke 
against  the  plaintiffs.  Gould. 

I  will  take  the  third  point  next,  that  is,  the  point  as  to  fraud.  j 
The  official  referee  has  found  that  there  was  no  fraud,  that  is, 
that  there  was  no  fraud  in  the  sense  in  which  the  law  under- 
stands it, — in  other  words;  that  the  conduct  of  the  defendant  was 
not  dishonest ;  although  it  may  have  led  to  misconception  and 
mistaken  action  on  the  part  of  the  plaintiffs,  still  it  was  not  dis- 
honest conduct.  It  is  impossible  that  after  that  finding  we 
should  allow  the  case  to  be  tried  again  on  the  question  of  fraud, 
unless  there  had  been  something  in  the  nature  of  surprise  or 
miscarriage.    There  was  nothing  of  that  kind. 

The  last  point  is  that  which  was  raised  upon  Ccmn  v.  Willson.  (1) 
It  was  argued  that,  although  the  defendant  may  not  have  been 
dishonest,  nevertheless  he  was  grossly  negligent,  and  in  a  way 
which,  at  the  end  of  the  chain  of  cause  and  effect,  caused  damage 
to  the  plaintiffs,  although  the  defendant  was  not  their  surveyor. 
The  defendant  as  surveyor  owed  a  duty  to  his  employer  to  be 
careful  in  giving  his  certificates ;  but  did  he  owe  any  duty  to 
the  plaintiffs?  None  certainly  which  arose  out  of  contract. 
But  it  is  said  that  he  must  or  ought  to  have  known  that  his  cer- 
tificates would  or  might  probably  be  used  for  the  instruction  of 
the  plaintiffs,  and  that  the  plaintiffs  would  be  guided  by  them 
as  to  advancing  their  money.  That  duty,  if  it  existed,  would  be 
a  duty  towards  the  plaintiffs  directly,  quite  apart  from  and  inde- 
pendent of  the  duty  which  the  defendant  owed  to  his  own  employer. 
Gann  v.  Willson  (1)  has  been  relied  on  as  proving  that  such  a 
duty  existed,  and  in  that  point  of  view  it  is  necessary  for  me  to 
refer  to  Derry  v.  PeeJo  (2),  which,  I  think,  has  overruled  Canu  v. 
Willson  (1).  Derry  v.  Peeh  (2)  decided  two  things.  It  decided, 
first,  that  a  plaintiff  cannot  succeed  in  an  action  of  deceit  or 
fraud  without  proving  that  the  defendant  was  fraudulent.  That 
any  doubt  should  ever  have  been  cast  upon  that  proposition 
seems  to  me  strange,  for  it  has  certainly  been  an  accepted  ])ro- 
position  ever  since  I  have,  and  I  believe,  ever  since  my  lord  has. 
(1)  39  Ch.  D.  39.  (2)  14  App.  Cas.  337. 
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O.A.      been  ia  the  profession.    There  must  be  fraud  in  order  to  found 
1893       an  action  of  fraud.    There  are  two  reasons,  I  think,  why  there 
Le  Lievee  has  been  some  confusion  in  the  minds  of  some  people  with  regard 
Gould.         ^^^^  almost  elementary  proposition.    The  first  is,  the  fact  that 
Bo'R^^.  J    ®^^i^y  j^dg^s  had  to  decide  questions  of  law  and  fact  together. 

An  equity  judge,  when  he  had  to  deal  with  a  question  of  fraud, 
discussed  his  reasons  for  coming  to  the  conclusion  that  there  had 
been  fraud,  and  it  very  often  happened  that  an  equity  judge 
decided  that  there  was  fraud  in  a  case  in  which  gross  negligence 
had  been  proved.  If  the  case  had  been  tried  with  a  jury  the 
judge  would  have  pointed  out  to  them  that  gross  negligence 
might  amount  to  evidence  of  fraud,  if  it  were  so  gross  as  to  be 
incompatible  with  the  idea  of  honesty,  but  that  even  gross  negli- 
gence, in  the  absence  of  dishonesty,  did  not  of  itself  amount  to 
fraud.  Cases  of  gross  negligence,  in  which  the  Chancery  judges 
decided  that  there  had  been  fraud,  were  piled  up  one  upon 
another,  until  at  last  a  notion  came  to  be  entertained  that  it  was 
sufficient  to  prove  gross  negligence  in  order  to  establish  fraud. 
That  is  not  so.  In  all  those  cases  fraud  and  dishonesty  were  the 
proper  ratio  decidendi,  and  gross  negligence  was  only  one  of  the 
elements  which  the  judge  had  to  consider  in  making  up  his  mind 
whether  the  defendant's  conduct  had  been  dishonest.  There 
was,  as  it  seems  to  me,  also  a  misapprehension,  on  the  part  of 
those  who  were  not  so  conversant  with  nisi  prius  actions  at 
common  law  as  with  other  branches  of  the  English  law,  with 
regard  to  the  direction  which  was  always  given  to  a  jury.  The 
direction  always  given  was  this  :  the  jury  were  told  that,  before 
they  found  a  verdict  against  a  man  who  was  charged  with 
fraudulent  misrepresentation,  they  must  be  satisfied  either  that 
he  had  stated  what  was  untrue,  knowing  that  it  was  untrue,  and 
intending  that  the  untruth  should  be  acted  upon,  in  which  case 
— a  wilful  lie  being  a  wicked  thing — he  was  necessarily  dishonest, 
or,  at  any  rate,  they  must  be  satisfied  that,  if  he  did  not  know 
that  the  statement  was  untrue,  he  made  it  deliberately  in- 
tending that  it  should  be  acted  upon,  and  not  knowing  and 
not  caring  whether  it  was  true  or  false.  If  a  man  makes  a  wilful 
statement,  intending  it  to  be  acted  upon,  and  he  is  reckless 
whether  it  is  true  or  false,  he  has  a  wicked  mind ;  but  his  mind 
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is  wicked,  not  because  he  is  negligent,  but  because  he  is  dishonest  C.  A. 

in  not  caring  about  the  truth  of  his  statement.    In  the  first  case,  1893 

it  is  the  knowledge  of  the  falsehood,  in  the  second,  it  is  the  LeLievre 

wicked  indifference,  which  constitutes  the  fraud.    There  seems  gould 

to  have  been  some  sort  of  an  idea  that,  when  a  jury  was  asked  - — : 


the  second  question,  whether  the  man  had  made  the  representa- 
tion not  knowing  and  not  caring  whether  his  statement  was  true 
or  false,  the  expression  "  not  caring  "  had  something  to  do  with 
his  not  taking  care.  But  that  expression  did  not  mean  not 
taking  care  to  find  out  whether  the  statement  was  true  or  false  ; 
it  meant  not  caring  in  the  man's  own  heart  and  conscience 
whether  it  was  true  or  false, — and  that  would  be  wicked  in- 
difference and  recklessness.  Now  in  Derrij  v.  Peek  (1)  the 
House  of  Lords  pointed  out  that,  as  common  law  lawyers  had 
always  held,  an  action  of  deceit  must  be  based  upon  fraud,  and 
that  negligence  is  not  of  itself  fraud,  although  negligence 
in  some  cases  may  be  of  such  a  kind  as  to  make  it  highly 
probable  that  there  has  been  fraud.  Then  Bernj  v.  Peeh  (1) 
decided  this  further  point — viz.,  that  in  cases  like  the  present 
(of  which  Berry  v.  Peeh  (1)  was  itself  an  instance)  there  is  no 
duty  enforceable  in  law  to  be  careful.  Negligent  misrepre- 
sentation does  not  amount  to  deceit,  and  negligent  misrepre- 
sentation can  give  rise  to  a  cause  of  action  only  if  a  duty  lies 
upon  the  defendant  not  to  be  negligent,  and  in  that  class  of 
cases,  of  which  Berry  v.  Peeh  (1)  was  one,  the  House  of  Lords 
considered  that  the  circumstances  raised  no  such  duty.  Is  there 
any  such  duty  in  the  present  case,  for  deceit  is  out  of  the 
question  after  the  finding  of  the  official  referee  ?  If  there  were 
no  such  duty,  there  can  be  no  breach  of  duty  by  negligence. 
The  plaintiffs'  counsel  have  invoked  the  authority  of  Cann  v. 
Wilhon  {'Z)y  with  the  view  of  persuading  us  that  there  is  such  a 
duly.  1  am  not  now  considering  whether  the  law  of  England 
might  not  be  stricter  than  it  is ;  I  can  imagine  a  state  of 
hivv  by  which  a  duty  would  be  imposed  upon  a  person  under 
simihu-  circumstances.  We,  however,  have  to  consider  not 
wiiut  tlie  law  might  be,  but  what  it  is.  Is  there  any  duty 
kn  xsii  to  the  law  in  such  a  case  as  the  present?    It  is  said  that 


Vl)  14  App.  Cas.  337. 
i.  Lbi)3. 


2  N 


(2)  39  Ch.  D.  39. 
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0.  A.  Heaven  v.  Fender  (1),  and  cases  of  that  class,  shew  that  the 

1893  defendant  had  a  duty  to  the  plaintiffs.    It  is  idle  to  refer  to 

Le  Lievre  cases  which  were  decided  under  totally  different  aspects,  and  upon 

Gould.  totally  different  considerations  of  the  law.    Take,  for  example, 

„  — :  ^  the  case  of  an  owner  of  a  chattel,  such  as  a  horse,  a  ffun,  or  a 

Bowen,  L.J.  '  '       o  ' 

carriage,  or  any  other  instrument,  which  is  in  itself  of  such  a 
character  that,  if  it  be  used  carelessly,  it  may  injure  some  third 
person  who  is  near  to  it ;  then  it  is  as  plain  as  daylight  that 
the  owner  of  that  chattel,  who  is  responsible  for  its  management, 
is  bound  to  be  careful  how  he  uses  it.  Exactly  in  the  same  way 
with  regard  to  the  owner  of  premises.  If  the  owner  of  premises 
knows  that  his  premises  are  in  a  dangerous  condition,  and 
that  people  are  coming  there  to  work  upon  them  by  his  own 
permission  and  invitation,  of  course  he  must  take  reasonable 
care  that  those  premises  do  not  injure  those  who  are  coming  there. 
It  is  because  he  has  the  conduct  and  control  of  premises  which 
may  injure  persons  whom  he  knows  are  going  to  use  them,  and 
who  have  a  right  to  do  so,  that  he  is  bound  to  take  care  to 
protect  those  persons  who  will  thus  be  brought  into  connection 
with  him.  Heaven  v.  Pender  (1)  was  an  instance  of  this  class  of 
cases.  How  has  it  any  application  to  the  present  case  ?  Only, 
I  suppose,  on  the  suggestion  that  a  man  is  responsible  for  what 
he  states  in  a  certificate  to  any  person  to  whom  he  may  have 
reason  to  suppose  that  the  certificate  may  be  shewn.  But  the 
law  of  England  does  not  go  to  that  extent :  it  does  not  consider 
that  what  a  man  writes  on  paper  is  like  a  gun  or  other  dangerous 
instrument,  and,  unless  he  intended  to  deceive,  the  law  does  not, 
in  the  absence  of  contract,  hold  him  responsible  for  drawing 
his  certificate  carelessly.  In  Cann  v.  Willson  (2),  owing  to  a 
misapprehension  of  the  doctrine  of  Heaven  v.  Pender  (1),  it  was 
decided  that  there  was  such  a  duty  ;  but  when  a  similar  case  came 
before  Komer,  J.,  in  Scholes  v.  Brook  (3),  that  learned  judge,  whose 
attention  was  then  directed  to  the  true  view  of  Derry  v.  Peek  (4), 
as  explained  in  Angus  v.  Clifford  (5),  said :  "  Cases  have  been  cited 
which,  it  is  said,  establish  such  a  liability.    But  apart  from 


(1)  11  Q.  B.  D,  503.  (3)  63  L.  T.  (N.S.)  837. 

(2)  39  Ch.  D.  39.  (4)  14  App.  Cas.  337. 

(5)  [1891]  2  Ch.  449. 
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Cann  v.  Wilhon  (1),  it  appears  to  me  that  the  authorities  may  be 
divided  into  two  classes.  One  of  those  classes,  is  when  one 
person  invites  another  to  come  upon  his  premises,  in  which  case 
the  person  giving  the  invitation  must  use  reasonable  care  to 
ensure  that  the  condition  of  the  premises  does  not  subject  the 
person  invited  to  danger.  Another  class  is,  where  a  person 
becomes  liable  for  using  or  leaving  about  in  such  a  way  as  to 
cause  danger,  an  instrument  which  is  dangerous  in  itself. 
Beyond  those  two  classes,  I  am  not  aware  for  the  moment  of  any 
circumstances  under  which  a  person  can  be  held  liable  in  a  case 
such  as  that  which  has  been  argued  before  me.  But  the  present 
case  falls  within  neither  of  those  two  classes.  An  invitation  to 
advance  money  or  take  shares  on  a  valuation,  or  on  a  prospectus, 
does  not,  I  think,  come  within  the  first  class,  nor  can  a  valuation 
or  a  prospectus  be  considered  a  dangerous  instrument  within  the 
meaning  of  that  term  as  used  above  by  me  ;  and,  that  being  so,  I 
think,  that,  if  the  plaintiff  had  not  established  a  contract,  this 
action  must  have  failed,  unless  I  followed  Cann  v.  Willson  (1) ;  but 
with  reference  to  that  case,  after  the  speeches  of  the  learned 
lords  in  Berry  v.  Peeh  (2),  I  find  a  difficulty  in  following  it,  and 
I  think  the  case  would  not  have  been  decided  as  it  was,  after  the 
judgment  of  the  House  of  Lords,  which  by  implication,  negatives 
the  existence  of  any  such  general  rule  as  laid  down  in  Cann  v. 
Willson.''  (1)  It  is  obvious  that  Eomer,  J.,  there  put  aside  the 
case  of  Heaven  v.  Pender  (3)  exactly  in  the  same  way  as  my  Lord 
has  put  it  aside,  and  as  I,  following  him,  have  endeavoured 
to  do. 

I  should  not  have  said  so  much,  had  it  not  been  for  the 
reappearance  to  some  extent  in  this  case  of  the  old  misapprehen- 
sion of  the  effect  of  the  decision  in  Derry  v.  Peeh  (2),  for  I  have 
myself  stated,  until  I  am  almost  tired  of  doing  so,  and  I  have  no 
doubt  that  other  judges  are  equally  tired  at,  exactly  what  Derri/ 
V.  Peeh  (2)  did  decide  and  did  not  decide.  I  elaborated  the 
same  point  at  great  length  in  Angiis  v.  Clifford  (4),  and  in  Low 
V.  Bouverie.  (5) 


C.  A. 

1893 

Le  Lievre 

V. 

Gould. 
Bowen,  L.J, 


(1)  39  Oh.  D.  39. 

(2)  14  App.  Gas.  337. 


(5)  [1891]  3  Ch.  82. 
2  N  2 


(3)  11  Q.  B.  D.  503. 

(4)  [1891]  2  Ch.  449. 
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A.  L.  Smith,  L.J.  We  cannot  decide  this  case  against  the 
^^^^  plaintiffs  without  overruling  Cann  v.  Willson,  (1)  In  my  opinion 
Le  Lievre  the  defendant  is  right  in  saying,  as  he  does  in  his  statement  of 
Gould.  defence,  that  he  owed  no  duty  to  the  plaintiffs,  unless  they  could 
shew,  which  they  cannot,  that  he  entered  into  a  contract  with 
them  to  give  the  certificates.  It  is  said  that  Heaven  v.  Fender  (2) 
shews  that  the  defendant  owed  a  duty  to  the  plaintiffs,  but  that 
case  has,  in  my  judgment,  no  application  to  such  a  case  as 
the  present.  The  decision  of  Heaven  v.  Fender  (2)  was  founded 
upon  the  principle,  that  a  duty  to  take  due  care  did  arise  when 
the  person  or  property  of  one  was  in  such  proximity  to  the 
person  or  property  of  another  that,  if  due  care  was  not  taken, 
damage  might  be  done  by  the  one  to  the  other.  Heaven  v. 
Fender  (2)  goes  no  further  than  this,  though  it  is  often  cited  to 
support  all  kinds  of  untenable  propositions.  That  case  is  a 
totally  different  one  from  the  present,  and  its  principle  cannot 
be  applied  to  it.  There  is  no  duty  in  this  case  arising  from  the 
defendant  to  the  plaintiffs,  unless  by  contract,  and  no  contract 
between  the  plaintiffs  and  the  defendant  has  been  proved,  and, 
consequently,  no  breach  of  duty  on  the  part  of  the  defendant  has 
been  established  of  which  the  plaintiffs  can  complain.  But  it  is 
said  that  the  defendant  has  negligently  made  an  untrue  repre- 
sentation by  which  the  plaintiffs  have  been  injured,  and  reliance 
is  placed  on  Cann  v.  Willson.  (1)  That  case  was  decided  by 
Chitty,  J.,  after  the  decision  of  the  Court  of  Appeal  in  Feeh  v. 
Berry  (3),  and  before  that  decision  had  been  reversed  by  the 
House  of  Lords  in  Berry  v.  Feeh  (4) ;  and  Chitty,  J.,  quoted  from 
the  judgment  of  Cotton,  L.  J.,  in  Feeh  v.  Berry  (3),  in  the  Court 
of  Appeal,  and  he  based  his  judgment  (1.)  on  the  ground  that 
the  defendant  owed  a  duty  to  the  plaintiffs,  irrespective  of  con- 
tract, and  (2,)  on  the  ground  that  the  defendant  had  recklessly, 
though  without  a  fraudulent  intention,  made  a  representation 
which  was  untrue,  with  the  intention  that  the  plaintiffs  should 
act  upon  it.  In  my  opinion,  the  decision  in  (7^^7^w  v.  TF^7Zso?^  (1) 
cannot  be  upheld,  and  I  think  that  Eomer,  J.,  in  Scholes  v. 
Brooh  (5)  was  right  in  so  treating  it.    In  my  judgment,  the 

(1)  39  Ch.  D.  39.  (3)  37  Ch.  D.  541. 

(2)  11  Q.  B.  D.  503.  (4)  14  App.  Cas.  337. 

(5)  63  L.  T.  (N.S.)  837. 
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Divisional  Court  in  the  present  case  took  the  true  view  of  the  C.  A. 
law.  1893 


Ap2^eal  dismissed,      Le  Lievee 

V. 

Gould. 


Solicitors :  Todd,  Bennes,  &  Lamh ;  Woodcock,  Bylarid,  & 
Parker,  for  FJinch  &  Chanter,  Barnstable. 

W.  L.  C. 


aEORGE  V.  CARPENTER.  1893 

Fishery  Acts — Fishery  District — Definition  of  Limits  hy '  Secretary  of  State's 
Certificate — "  Tributary  ''—Beservoir— Salmon  Fishery  Act,  1865  (28  &  29 
Vict,  c.  121) — Liverpool  Corporation  Waterworks  Act,  1880  (43  &  44  Vict. 
c.  cxliii.). 

By  28  &  29  Vict.  c.  121,  the  limits  of  a  river  are  to  be  defined,  and  a  fishery 
district  is  to  be  formed,  for  the  purposes  of  the  Salmon  Fishery  Acts,  by  a 
Secretary  of  State's  certificate  describing  the  limits  of  the  river  and  district, 
and  by  s.  3  "  river  "  is  to  include  "  such  portion  of  any  stream  with  its  tribu- 
taries" as  may  be  declared  in  the  certificate.  In  1866  the  fishery  district  of 
the  River  Severn  was  formed,  and  the  Secretary  of  State's  certificate  defined 
the  limits  as  being  (inter  alia)  "  so  much  of  the  River  Severn  and  of  the  River 
Vyrnwy  and  of  all  other  tributaries  of  the  River  Severn  as  is  situate  within 
the  county  of  Montgomery  "  ;  in  1867  a  second  certificate  further  defined  the 
limits  as  including  (inter  alia)  "so  much  of  the  tributaries  of  the  River 
Vyrnwy  "  as  was  in  Montgomeryshire,  and  in  1882  a  third  certificate  included 
in  the  district  "  all  tributaries  of  the  River  Severn  "  in  that  county.  In  1880  the 
corporation  of  Liverpool  obtained  an  Act  of  Parliament,  and  in  the  exercise  of 
the  powers  given  by  such  Act  constructed  a  reservoir  by  means  of  an  embank- 
ment across  the  valley  of  the  Vyrnwy  for  the  purpose  of  supplying  Liverpool 
with  water ;  the  Act  authorized  them  to  collect,  divert,  impound,  and  use  all 
the  waters  of  the  Vyrnwy  and  all  its  tributary  streams  at  and  above  the  point 
at  which  the  embankment  of  the  reservoir  crossed  the  river ;  but  the  corpora- 
tion were,  before  using  the  water  for  their  own  purposes,  to  cause  to  flow  and 
be  discharged  from  the  reservoir  into  the  River  Vyrnwy  within  forty  chains  of 
the  foot  of  the  embankment  a  regular,  equal,  constant,  and  daily  supply  of 
water,  called  the  daily  compensation  water;  additional  monthly  compensation 
water  was  also  provided  for.  After  the  completion  of  the  reservoir,  the  require- 
ments of  the  Act  as  to  the  compensation  water  were  duly  complied  with  : — 

Held,  that  the  reservoir  was  not  a  tributary  of  the  River  Severn  within  the 
meaning  of  the  certificates,  and  was  therefore  not  within  the  jurisdiction  of  the 
board  of  conservators  of  the  Severn  fishery  district. 

Case  stated  by  justices  for  the  county  of  Montgomery,  from 
which  the  following  facts  appeared. 
An  information  had  been  preferred  by  the  appellant,  a  water 
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1893  bailiff  of  the  Severn  fishery  board,  against  the  respondent  under 
Geobge  28  &  29  Vict.  c.  121,  s.  35,  as  amended  by  41  &  42  Yict.  c.  39, 
Cakpentee.  ^*  charging  that  he  did  on  July  30,  1892,  at  Llanwddyn,  a 
place  within  the  Severn  fishery  district,  after  a  time  appointed 
by  law  in  that  behalf,  unlawfully  fish  with  a  rod  and  line  for 
trout  without  a  proper  licence.  (1) 

Upon  the  hearing  of  the  information,  it  was  proved  on  the 
part  of  the  appellant  (and  the  justices  found  as  a  fact),  that  by 
a  certificate  dated  January  18,  1866,  under  the  hand  of  a 
Secretary  of  State,  the  limits  of  the  fishery  district  of  the  Kiver 
Severn  were  in  part  defined  as  follows :  "  so  much  of  the  Kiver 
Severn  and  of  the  Rivers  Yyrnwy  and  Teme,  and  of  all  other 
tributaries  of  the  said  Eiver  Severn,  as  is  situate  within  the 
county  of  Montgomery,"  and  it  was  thereby  certified  that  the 
Severn  fishery  district  was  duly  formed.  By  a  further  certificate 
of  February  22,  1867,  the  limits  of  the  Severn  fishery  district 
were  further  defined  as  including  (with  other  places)  "  so  much 
of  the  Eiver  Teme  and  its  tributaries,  and  also  the  tributaries 
of  the  River  Yyrnwy  as  is  situate  within  the  county  of  Mont- 
gomery," and  by  a  further  certificate  of  September  20,  1882,  as 
including  with  other  places,  "  so  much  of  the  River  Severn  and 
of  all  the  tributaries  of  ^  the  said  River  Severn  as  is  situate 
within  the  county  of  Montgomery." 

By  a  resolution  duly  passed  on  January  7,  1879,  the  board  of 
conservators  of  the  Severn  fishery  district  determined,  by  virtue 
of  the  powers  vested  in  them  by  s.  7  of  the  Freshwater  Fisheries 
Act,  1878  (41  &  42  Yict.  c.  39),  to  issue  licences  to  all  persons 
fishing  for  trout  or  char  within  the  district,  the  duty  payable  for 
every  rod  and  line  to  be  one  shilling,  and  notice  of  this  was 
given  by  the  board  by  advertisement  in  the  local  papers.  The 

(1)  By  28  &  29  Vict.  c.  121,  s.  35,  Acts,  1865  and  1873,  with  respect  to 

any  person  fishing  in  a  fishery  district  the  formation  of  fishery  districts,  and 

with  a  rod  and  line  for  salmon  without  to  the  appointment  and  powers  of 

a  proper  licence  is  made  liable  to  a  conservators,  are  to  extend  to  all 

penalty.  waters  "  frequented  by  trout  or  char." 

By  41  &  42  Yict.  c.  39,  which  by  By  s.  7,  in  any  fishery  district  the 

s.  2  is  to  be  read  as  one  with  the  board  of  conservators  are  empowered 

Salmon  Fishery  Acts,  1861  to  1876,  to  issue  licences  to  all  persons  fishing 

the  provisions  of  the  Salmon  Fishery  for  trout  or  char. 
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licence  duty  was  duly  approved  by  a  Secretary  of  State,  and  was,  1893 
on  July  30,  1892,  in  full  force  throughout  the  district.  George 
In  the  year  1880  the  corporation  of  Liverpool  were  prosecuting  q^^^^^^^ 
a  bill  in  Parliament  known  as  the  Liverpool  Corporation  Water- 
works Bill,  which  was  opposed  by  the  conservators ;  but  on 
June  24,  1880,  an  agreement  was  entered  into  by  which  the  oppo- 
sition was  to  be  withdrawn  on  certain  terms  therein  mentioned. 
The  only  terms  material  to  the  present  case  are  that  the  cor- 
poration was  to  supply  an  amount  of  compensation  water  to  be 
agreed  upon  or  to  be  provided  by  the  Act,  and  to  pay  for  the 
erection  of  certain  fish  passes.    The  agreement  formed  part  of 
the  case. 

By  the  Liverpool  Corporation  Waterworks  Act,  1880  (43  &  44 
Yict.  c.  cxliii.),  s.  8,  the  corporation  was  authorized  to  construct 
"  a  reservoir  (to  be  called  the  Vyrnwy  reservoir),  to  be  formed  by 
means  of  an  embankment  across  the  valley  of  the  Kiver  Vyrnwy, 
in  the  parish  of  Llanwddyn ;  "  and  the  reservoir  was  in  due 
course  constructed.  By  s.  36  of  the  Act  the  corporation  might 
from  time  to  time  take,  collect,  divert,  impound,  and  use  all  the 
waters  of  the  river  Vyrnwy,  at  and  above  the  point  at  which 
the  embankment  of  the  Vyrnwy  reservoir  crossed  the  same,  and 
of  all  the  tributary  streams  and  springs  of  the  said  river  above 
the  said  point.  By  s.  37,  as  full  compensation  to  the  Severn 
Commissioners  and  other  persons  and  bodies  corporate  for  appro- 
priating the  water,  the  corporation  was  to  cause  to  flow  and  be 
discharged  from  the  Vyrnwy  reservoir  into  the  River  Vyrnwy, 
within  forty  chains  from  the  foot  of  the  embankment,  a  regular, 
equal,  constant,  and  continuous  daily  supply  of  water  called  the 
daily  compensation  water,  and  there  was  further  provision  for  a 
further  supply  called  the  monthly  compensation  water.  The 
respondent  contended  that  by  the  operation  of  s.  37  the  right 
now  claimed  by  the  appellant  had  been  extinguished,  and  that 
the  Severn  fishery  board  were  receiving  compensation  therefor ; 
the  daily  and  monthly  compensation  water  being  duly  discharged 
from  the  reservoir  into  the  lUver  Vyrnwy. 

By  s.  40  of  the  same  Act  it  was  provided  that,  except  only  as 
was  by  that  Act  expressly  provided,  nothing  therein  contained 
should  take  away,  lessen,  prejudice,  or  alter  any  of  the  rights, 
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1893  powers,  authorities,  or  privileges  of  the  board  of  conservators  of 
George  the  Severn  fisheries ;  and  except  as  aforesaid  all  such  powers, 
Carpentei;  rights,  privileges,  and  authorities  might  be  exercised  and  enjoyed 
by  the  board  in  as  full  and  ample  a  manner  as  if  that  Act  had 
not  been  passed. 

On  the  day  mentioned  in  the  information  the  respondent  had 
fished  with  a  rod  and  line  for  trout  in  the  reservoir  ;  he  had  no 
licence  from  the  board  of  conservators  of  the  Severn  fishery 
district.  It  was  proved  before  the  justices  that  for  many  years 
past  the  Eiver  Yyrnwy  and  its  tributaries  had  been,  and  that 
they  still  were,  frequented  by  trout,  and  that  the  Yyrnwy  reservoir 
was  also  frequented  by  trout,  and  that  since  1879  licences  had 
been  taken  out  by  those  fishing  the  Yyrnwy  river  and  its  tri- 
butaries, including  previous  to  1890  those  parts  which  now  form 
part  of  the  Yyrnwy  reservoir. 

The  respondent  contended  that  on  the  true  construction  of  the 
statutes  and  the  certificates  the  reservoir  was  not  a  tributary  of 
the  Kiver  Severn,  and  that  the  Liverpool  Corporation  Water- 
works Act,  1880,  and  the  agreement,  extinguished  any  rights 
which  the  conservators  might  formerly  have  had  over  such  portion 
of  their  district  as  was  included  in  the  Waterworks  Act. 

The  justices  were  of  opinion  that  the  agreement  of  June  24, 
1880,  and  the  Waterworks  Act,  were  inconsistent  with,  and  took 
away  the  rights  of,  the  fishery  board  over  such  portion  of  their 
district  as  was  included  within  that  Act,  and  dismissed  the 
information. 

The  questions  of  law  for  the  opinion  of  the  Court  were — 
(1.)  W^hether  the  reservoir  was  a  tributary  of  the  Eiver  Severn 

within  the  meaning  of  the  certificates. 

(2.)  Whether  the  right  to  issue  licences  to  fish  for  trout  in  the 

reservoir  had  been  extinguished  by  the  agreement  of  June  24, 

1880,  and  the  Liverpool  Corporation  Waterworks  Act,  1880,  or 

either  of  them. 

Willis  Bund,  for  the  appellant.  The  justices  were  wrong.  Prior 
to  1880  the  site  of  the  reservoir  was  in  the  Severn  fishery 
district,  and  persons  who  fished  for  trout  had  to  take  out  licences 
from  the  fishery  board ;  there  is  nothing  in  the  Act  of  1880  to 
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take  away  the  rights  of  the  board  to  issue  such  licences,  a  right  1893 
which  is  something  wholly  apart  from  a  proprietary  right  in  the  Geoege 
water.    The  compensation  water  provided  for  by  s.  37  was  carpentee. 
intended  as  a  compensation  for  taking  the  water  of  the  river, 
and  not  as  a  compensation  for  the  right  to  issue  licences.  By 
s.  49  of  the  Act  all  the  rights  of  the  board  are  preserved,  except 
as  in  the  Act  expressly  provided,  and  there  is  no  express  provision 
in  the  Act  for  the  extinction  of  this  right. 

Secondly,  the  reservoir  is  a  tributary  of  the  Severn  within  the 
meaning  of  the  certificates.  The  certificate  of  1882  was  granted 
after  the  passing  of  the  Act,  without  any  opposition  by  the 
corporation,  the  effect  of  which  was  to  keep  the  upper  portion  of 
the  Yyrnwy,  then  being  turned  into  a  reservoir,  in  the  Severn 
fishery  district.  The  provision  of  s.  37  as  to  the  daily  compen- 
sation water  is  that  it  is  to  flow  out  of  the  reservoir  itself,  and 
that  it  is  to  be  a  constant  and  continuous  supply  ;  the  reservoir 
is  constantly  and  continuously  to  feed  the  river  below,  and  this 
makes  it  a  tributary.  It  is  true  that  in  Harhottle  v.  Terry  (1)  a 
reservoir  was  held  not  to  be  a  tributary,  although  the  water  over- 
flowed from  it  when  it  was  not  being  used ;  but  there  was  there 
no  provision  for  compensation  water,  and  the  overflow  was  inter- 
mittent, while  here  it  is  constant  and  in  the  nature  of  the  flow  of 
a  stream. 

Joseph  Walton,  Q.C.{W,F.  Taylor,  with  him),  for  the  respondent. 
The  decision  of  the  justices  was  right.  By  s.  36  of  the  Act  of 
1880,  the  whole  of  the  water  of  the  Vyrnwy  above  the  dam  is 
given  to  the  corporation,  subject  to  their  sending  down  the  com- 
pensation water  as  required  by  s.  37,  and  the  effect  of  what  was 
done  under  the  Act  was  to  put  an  end  to  all  the  tributaries  of 
the  Severn  lying  above  the  dam ;  in  other  words,  the  Vyrnwy 
above  the  dam  ceased  to  exist  in  any  ordinary  sense  of  the  word 
"  river,"  and  the  reservoir  did  not  become  a  tributary  either  of 
the  lower  part  of  the  Vyrnwy  or  the  Severn.  The  fact  that  the 
certificate  of  1882  was  given  after  the  Act  is  immaterial,  for  it 
confines  the  jurisdiction  of  the  board  to  tributaries  of  the  Severn." 
A  tributary  must  be  something  in  the  nature  of  a  stream,  as  was 
said  by  Field,  J.,  in  Harhottle  v.  Terry  (1),  and  sending  down 
(1)  10  Q.  B.  D.  131. 
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1893       compensation  water  from  a  reservoir  cannot  make  it  a  tributary 
Geoege     as  there  defined.    The  principle  of  that  decision  is  applicable  to 
Cabpentee.        present  case,  and  ought  to  be  followed. 
Willis  Bund,  in  reply. 

Lawrance,  J.  Two  questions  are  asked  of  us  in  this  case : 
first,  whether  the  reservoir  is  a  tributary  of  the  Severn  within 
the  meaning  of  the  certificates ;  secondly,  whether  the  right  to 
issue  licences  to  fish  for  trout  in  the  reservoir  has  been  extin- 
guished by  the  agreement  and  the  Act  of  1880,  or  either  of  them. 
I  think  that  the  first  should  be  answered  in  the  negative,  and  it 
therefore  becomes  unnecessary  to  answer  the  second. 

In  my  opinion,  whatever  was  the  position  of  this  river  before 
the  Act  (and  there  is  no  doubt  that  it  was  a  tributary  of  the 
Severn),  the  whole  of  the  river  below  the  embankment  is  still  a 
tributary.  But  is  the  water  impounded  by  the  embankment,  and 
which  the  corporation  have  the  power  of  sending  to  Liverpool 
instead  of  into  the  Severn,  a  tributary  of  that  river  ?  It  is  said 
that  it  is,  because  of  the  provision  that  compensation  water  is  to 
be  sent  down  the  Yyrnwy.  But  Harhottle  v.  Terri/  (1)  establishes 
that  the  overflow  water  coming  from  the  reservoir  of  a  water- 
works, though  flowing  down  what  was  a  tributary,  does  not  make 
the  reservoir  a  tributary.  There  is  nothing  in  the  Act  of 
Parliament  inconsistent  with  the  view  which  we  take.  In  my 
opinion  the  fishing  above  the  embankment  of  this  reservoir  is 
now  quite  distinct  from  the  fishing  below  it,  and  the  first  question 
must  be  answered  in  the  negative. 

Collins,  J.  I  am  of  the  same  opinion.  It  is  admitted  that 
if  this  portion  of  the  Yyrnwy  is  not  now  a  tributary  of  the 
Severn,  it  is  not  within  the  jurisdiction  of  the  Severn  fishery 
board,  and  in  view  of  that  admission  it  is  only  necessary  to 
answer  the  first  question  put  to  us  by  the  justices,  whether  this 
water  was  a  tributary  of  the  Severn  within  the  meaning  of  the 
certificates.  My  opinion  has  fluctuated  a  good  deal  during  the 
argument,  and  but  for  the  decision  in  Harhottle  v.  Terr^/  (1),  I  am 
not  certain  that  I  should  have  come  to  the  conclusion  at  which  I 

(1)  lOQ.  B.D.  131. 
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Collins,  J. 


have  arrived ;  but  when  that  decision  is  fairly  looked  at  I  think  1893 
that  it  governs  this  case  ;  it  is  of  course  open  to  distinctions,  but  George 
independently  of  those  distinctions,  I  think  that  a  principle  may  q^epenter 
be  extracted  from  it.  In  that  case  the  Court  regarded  a  reservoir 
used  for  commercial  purposes  as  not  being  a  tributary;  they 
thought  that  a  tributary  necessarily  involved  the  notion  of  a 
stream,  and  that  a  reservoir  was  not  of  that  nature.  In  the 
present  case,  I  think  that  the  fact  that  a  regular  quantity  of 
compensation  water  is  sent  down  makes  no  difference  ;  it  is  true 
that  there  was  no  such  provision  for  compensation  water  in 
Harhottle  v.  Terrt/  (1),  but  in  that  case  the  water  overflowed  from 
the  reservoir  when  it  was  not  being  used,  and  yet  this  was  held 
not  to  make  the  reservoir  a  tributary.  All  the  arguments  urged 
in  that  case  apply  here,  and  I  am  clearly  of  opinion  that  this 
case  comes  within  the  principle  of  Harhottle  v.  Terry.  (1)  On 
that  ground  I  have  come  to  the  conclusion  that  this  reservoir  is 
not  a  tributary  of  the  Severn,  and  that  it  is  therefore  not  within 
the  jurisdiction  of  the  Severn  fishery  board. 

As  to  the  second  question,  I  agree  that  it  becomes  unnecessary 
for  us  to  answer  it. 

Judgment  for  the  respondent. 

Solicitors  for  appellant :  Stallard  &  Turner,  for  John  8tallard 
&  Son,  Worcester, 

Solicitor  for  respondent ;  Venn,  for  Town  Cleric,  Liverpool, 
(1)  10  Q.  B.  D.  131. 

VV.  J.  B. 
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[IN  THE  COURT  OF  APPEAL.] 


1893 
Feb.  9. 


JOHNSON  V.  DIPROSE. 


Bill  of  Sale — Property  in  Goods — Seizure — Removal  of  Goods — Tender  of  Debt, 
Costs,  and  Expenses — Bight  to  redeem — Terms  of  Redemption — Damages  for 
Injury  to  Goods  in  Removal — Bills  of  Sale  (1878)  Amendment  Act, 
1882  (45  &  46  Vict.  c.  43),  s.  7,  Schedule. 

The  grantee  of  a  bill  of  sale,  given  by  way  of  security  for  the  payment  of 
money,  seized  the  goods  on  default  by  the  grantor  in  payment  of  an  instalment 
due  under  the  deed.  At  the  expiration  of  five  days  from  the  seizure  the 
grantee  began  to  remove  the  goods,  and  the  grantor  then  tendered  the  amount 
due  for  debt,  interest,  and  expenses.  The  grantee  refused  to  accept  the  tender, 
and  the  grantor  brought  an  action,  claiming  in  trespass  for  damages  for  removal 
of  the  goods,  and  for  injury  to  them  in  the  course  of  removal,  and,  further, 
claiming  to  redeem : — 

Held,  that  the  action  of  trespass  would  not  lie,  as  at  the  time  of  the  removal 
of  the  goods  the  property  in  and  the  right  to  possession  of  the  goods  were  in 
the  grantee,  and  that  the  grantor  was  only  entitled  to  redeem  on  payment  of 
the  debt,  interest,  and  expenses,  and  the  costs  arising  from  the  claim  to  redeem, 
but  was  entitled  to  set  off  any  damages  arising  from  injury  done  to  the  goods 
through  the  negligence  of  the  grantee  in  the  course  of  removal. 

Appeal  by  the  defendant  from  a  judgment  in  favour  of  the 
plaintiff  at  the  trial  before  Wright,  J.,  and  a  jury. 

It  appeared  that  the  plaintiff  had  given  a  bill  of  sale  to  the 
defendant  by  way  of  security  for  an  advance  of  money.  The 
bill  of  sale  was  in  the  form  prescribed  by  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  and  assigned  to  the  defendant 
certain  household  furniture  in  the  plaintiff's  dwelling-house  in 
consideration  of  an  advance  of  money,  which  was  made  re- 
payable by  equal  monthly  instalments.  The  payment  of  the 
instalments  being  in  arrear  the  defendant  entered  the  plaintiff's 
house  and  seized  the  goods,  leaving  a  man  in  possession.  After 
the  expiration  of  five  days  from  the  seizure,  the  defendant  began 
to  remove  the  goods.  The  defendant's  agent,  an  auctioneer,  was 
removing  the  goods,  when  the  plaintiff  tendered  the  sum  of 
51?.  5s.,  being  the  unpaid  balance  of  principal,  together  with 
interest  and  expenses.  The  plaintiff  further  tendered  a  sum  of 
2L  15s.,  claimed  as  an  auctioneer's  levy  fee ;  but  the  tender  was 
conditional  on  a  separate  receipt  being  given  for  this  latter  sum. 
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The  auctioneer  declined  to  give  such  a  receipt,  and  the  goods      C.  A. 
were  removed.    The  auctioneer's  levy  fee  was  a  charge  in  respect  1893 
of  the  taking  possession  of  the  goods,  and  included  the  cost  of  Johnson 
checking  the  goods  seized  with  those  mentioned  in  the  bill  of  dipeose. 
sale. 

The  plaintiff  brought  this  action  to  recover  damages  for 
trespass  in  the  wrongful  removal  of  the  goods,  and  for  injury  to 
the  goods  caused  through  the  alleged  negligence  of  the  de- 
fendant's servants  while  removing  them.  In  respect  of  such 
injury  the  defendant  paid  51.  into  Court.  The  plaintiff  also 
claimed  in  his  action  the  right  to  redeem  the  goods  on  payment 
of  the  moneys  due  under  the  bill  of  sale  and  the  expenses. 

The  learned  judge  directed  the  jury,  that  the  question  for 
them  was  whether  the  defendant  intended  by  removing  the 
goods  after  the  tender  was  made  to  determine  the  loan  and 
realize  his  security,  and  if  so  he  directed  them  that  a  trespass 
had  been  committed.  The  jury  found  for  the  plaintiff  on  the 
question  of  trespass,  with  50Z.  damages  ;  and  they  also  found  for 
the  plaintiff  in  respect  of  the  injury  to  the  goods,  with  51. 
damages  beyond  the  amount  paid  into  Court.  The  learned 
judge  thereupon  gave  judgment  for  the  plaintiff  for  55Z.  in 
addition  to  the  amount  paid  into  Court,  and  also  gave  judgment 
for  redemption  of  the  goods  upon  payment  of  the  511.  5s.  for 
principal,  interest,  and  expenses,  and  21.  15s.  the  levy  fee. 

Against  this  judgment  the  defendant  appealed. 

Jelf,  Q.G.,  and  Cahabe,  for  the  defendant.  The  bill  of  sale 
passed  the  property  in  the  goods  to  the  defendant,  and  the 
default  of  the  plaintiff  gave  him  a  right  to  possession.  The 
removal  of  the  goods  was  therefore  justifiable ;  and  the  defendant 
was  not  bound  after  the  expiration  of  five  days  from  the  seizure 
to  accept  a  tender,  and,  further,  the  tender  was  not  valid  because 
a  condition  was  attached  to  it. 

Herbert  Beed,  Q.C.,  and  FococJcy  for  the  plaintiff.  The  rights 
given  under  the  Bills  of  Sale  Act  approximate  rather  to  those 
which  exist  between  pledgor  and  pledgee  than  those  between  mort- 
gagor and  mortgagee,  and  the  plaintiff  had  a  right  to  the  goods 
on  making  a  sufficient  tender.    The  plaintiff  undoubtedly  could 
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CA.      have  applied  for  an  injunction  to  restrain  the  defendant  from 
1893       removing  or  selling  the  goods,  and  that  shews  that  some  right 
Johnson  goods  existed  in  the  plaintiff.    This  is  shewn  further  by 

DiPEosE  ^^^^  ^^^^        grantor  of  a  bill  of  sale  can  grant  another 

during  the  currency  of  the  first.   [They  cited  Jenkins  v.  Jones  (1)  ; 
Briglity  v.  Norton  (2) ;  -Toms  v.  Wilson  (3) ;  Brierhj  v.  Kendall,  (4)] 
Cdbdbe,  in  reply. 

LoED  EsHEE,  M.E.  In  this  case  the  plaintiff  brought  an 
action  against  the  defendant  for  an  alleged  wrongful  inter- 
ference with  the  plaintiff's  goods.  The  action  was  in  two  forms — 
first,  as  a  common  law  action  for  trespass ;  and,  second,  to  re- 
deem the  property  under  equitable  proceedings.  The  learned 
judge,  who  tried  the  case  with  a  jury,  gave  judgment  for  the 
plaintiff  in  respect  of  the  claim  at  common  law  for  the  amount 
of  the  damages  assessed  by  the  jury,  which  consisted  partly  of 
damages  in  respect  of  actual  injury  to  the  goods  by  the  defend- 
ant's servants,  and  partly  of  damages  for  their  wrongful  seizure — 
that  is,  damages  arising  from  the  interference  with  the  business 
of  the  plaintiff  caused  by  that  seizure.  As  to  the  redemption 
of  the  goods,  he  has  also  given  judgment  for  the  plaintiff. 

The  defendant  appealed  on  the  ground  that  the  action  of 
trespass  would  not  lie,  as  the  plaintiff  had  given  a  bill  of  sale,  in 
the  form  prescribed  by  the  Act,  which  was  valid  and  effectual, 
and  had  been  duly  registered ;  that  the  plaintiff  made  default 
as  to  things  she  should  have  done  under  the  terms  of  the  bill  of 
sale,  and  that  this  gave  the  defendant  a  right  to  seize  the  goods, 
and  to  keep  them,  and  that  consequently  no  action  of  trespass 
would  lie. 

This  gives  rise  to  the  question.  What  is  the  right  view  of  the 
construction  of  a  bill  of  sale  given  in  the  form  contained  in  the 
Act?  I  apprehend  that  such  a  bill  of  sale  might  have  been 
given  before  the  Act ;  but  the  Act,  for  the  protection  of  persons 
who  borrow  money  on  the  security  of  bills  of  sale,  has  provided 
that  a  bill  of  sale  given  by  the  grantor  by  way  of  security  for 
the  payment  of  money  shall  be  void  unless  made  in  accordance 


(1)  2  Giff.  99. 

(2)  32  L.  J.  (Q.B.)  38. 


(3)  4  B.  &  S.  442. 

(4)  17  Q.  B.  937. 
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with  the  form  in  the  schedule.  A  bill  of  sale  is  a  document  C.  A. 
given  with  respect  to  the  transfer  of  chattels,  and  is  used  in  1893 

cases  where  possession  is  not  intended  to  be  given.     Such  a  Johnson 

transaction  is  not  a  pledge,  the  conditions  of  which  are  entirely  djpkqse 

different.    A  bill  of  sale  following  the  form  in  the  schedule   

°  Lord  Esher,  M.R. 

would,  but  for  the  proviso,  give  to  the  grantee  an  absolute 
right  to  the  property  in  the  goods  assigned,  and  also  a  right 
to  the  possession  of  them;  but  the  proviso  incorporates  the 
provisions  of  s.  7,  which  must  be  read  into  the  deed,  and  which 
derogate  from  the  full  and  absolute  right  of  the  grantee,  not 
as  to  the  property  on  the  goods,  but  as  to  the  circumstances 
under  which  they  may  be  seized  or  taken  possession  of.  If 
any  of  the  conditions  in  that  section  enable  the  grantee  to 
seize  the  goods,  his  right  to  remove  or  sell  them  is  neverthe- 
less limited,  because  the  section  gives  the  grantor  five  days 
in  which  he  may  apply  to  the  High  Court;  and  the  Court, 
on  its  being  shewn  that  the  cause  of  seizure  no  longer  exists, 
may  restrain  the  removal  or  seizure,  or  make  such  order  as  may 
seem  just,  thus  giving  the  grantor  a  summary  process  in  lieu  of 
the  remedy  which  the  Court  of  Chancery  would  have  given. 
If  such  an  application  is  not  made  in  the  five  days,  the  summary 
remedy  is  lost ;  but  that  does  not  affect  the  equitable  remedies  of 
the  grantor  on  making  good  his  default.  If  the  grantor  pay  at 
the  right  time,  or  if  at  that  time  he  tenders  all  that  he  is  bound 
to  pay — which  is,  as  between  the  parties,  the  equivalent  of  pay- 
ment— and  if  the  tender  is  refused,  the  grantee  in  either  case 
commits  a  trespass  in  seizing  the  goods,  and  is  liable  to  an 
action  of  trespass.  If,  however,  the  grantor  at  the  right  time 
has  neither  paid  nor  tendered,  the  7th  section  comes  in,  and 
gives  the  grantee  the  right  to  seize  and  take  possession.  The 
grantor  cannot  have  an  action  against  the  grantee  because  the 
latter  has  seized  the  goods  when  that  seizure  is  within  his  rights. 
The  plaintiff  in  an  action  of  trespass  must  at  the  time  of  the 
trespass  have  the  present  possession  of  the  goods,  either  actual 
or  constructive,  or  a  legal  right  to  the  immediate  possession. 
By  the  very  terms  of  the  bill  of  sale,  the  grantor  had  no  such 
right,  and  it  is  admitted  that  he  did  not  pay  or  tender  the 
money  payable  to  the  grantee  within  the  time  limited  by  the 
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Lord  Esher,  M.R. 


0.  A.      Act,  and  a  tender  at  a  subsequent  date  cannot  affect  the  then 
1893      existing  right  of  the  grantee  to  hold  the  goods.    The  right  of 
Johnson         grantee  was  absolute  to  take  and  keep  possession,  and  there- 
fore trespass  cannot  be  maintained :  the  judgment  on  this  point 
was  wrong. 

With  regard  to  the  clause  to  redeem,  the  plaintiff  was  in  this 
position — that  she  could  maintain  a  suit  for  redemption  on  the 
terms  of  payment  of  the  principal  sum  and  interest,  the  expenses, 
and  the  costs  of  the  redemption  suit,  except  there  has  been  some 
oppressive  action  on  the  part  of  the  grantee  which  would  affect 
the  question  of  the  costs  of  the  suit.  If  there  was  a  tender  of 
the  full  amount  due,  that  does  not  prevent  these  terms  of  re- 
demption being  applicable,  except  that  it  would  put  an  end  to 
the  claim  for  interest.  In  this  case  the  learned  judge  has 
decreed  redemption  on  terms  with  which  in  the  main  we  agree, 
with  this  rectification,  that  we  think  the  claim  for  injury  to  the 
goods,  which  fails  with  the  claim  for  trespass,  might  have  been 
allowed  in  a  suit  for  redemption,  as  it  would  seem  that  the  jury 
found  that  the  injury  for  which  those  damages  were  given  was 
due  to  negligence.  The  order  as  to  the  redemption  of  the  goods 
will  therefore  be  varied  to  the  extent  that  the  plaintiff  is  declared 
entitled  to  be  credited  with  5Z.  beyond  the  amount  paid  into 
Court,  or  lOZ.  in  all.  The  judge  has  not  given  to  the  defendant 
the  costs  connected  with  the  claim  for  redemption,  and  to  that 
further  extent  the  judgment  must  be  rectified.  As  the  appeal 
has  succeeded,  the  plaintiff  must  pay  the  costs  of  the  appeal  as 
well  as  those  of  the  action. 


BowEN,  L.J.  I  am  of  the  same  opinion.  The  first  question 
is  whether  there  is  any  ground  for  the  suggestion  that  an  action 
for  trespass  will  lie,  or  indeed  any  other  action  arising  at  common 
law.  A  person  who  brings  an  action  for  trespass  to  goods  must 
either  be  in  possession  of  them  at  the  time  of  the  alleged  tres- 
pass or  entitled  to  the  immediate  possession.  In  this  case  there 
is  no  ground  for  such  an  action,  and  there  was  no  other  common 
law  right  of  property  which  was  infringed  by  the  seizure  and 
removal  of  the  goods. 

It  seems  to  me  the  matter  becomes  clear  when  one  places 
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before  one's  mind  what  a  mortgage  of  chattels  is,  and  what  is      ^-  • 
the  effect  of  a  deed  under  the  Act.    On  a  mortgage  of  chattels  ^^^^ 
the  parties  may  of  course  make  any  stipulations;  but  as  an  Johnson 
ordinary  rule  the  property  passes  to  the  mortgagee,  and,  that  Diprose. 
being  so,  a  stipulation  is  inserted  that  the  right  to  undisturbed  bo^^^.j. 
possession  till  the  time  of  payment  shall  remain  in  the  mort- 
gagor.   When  that  arrives,  if  he  does  not  pay,  his  right  to  the 
chattels  ceases,  and  if  so  he  can  make  no  complaint  as  to  any 
action  taken  by  the  mortgagee.    The  property  has  passed,  and 
the  right  to  possession  has  passed,  and  the  only  thing  that 
remains  to  the  mortgagor  is  his  right  or  equity  to  redeem.  If 
authority  were  wanting  in  support  of  that  which  seems  apparent 
to  the  reason,  it  is  to  be  found  in  the  case  of  Maughan  v. 
Sharjpe.  (1)    That  is  a  clear  authority  that  in  an  ordinary  mort- 
gage of  chattels  to  secure  an  advance  of  money,  when  the  con- 
ditions are  not  performed,  the  property  in  the  chattels  vests 
absolutely  and  indefeasibly  in  the  mortgagee. 

That  disposes  of  the  general  argument  for  the  plaintiff ;  but, 
as  has  been  said,  the  forms  of  mortgage  deeds  vary,  and  it 
remains  to  consider  what  is  the  effect  of  the  form  given  by  the 
Act.  It  purports  to  assign  chattels  by  way  of  security,  and  that 
passes  the  property  in  the  goods.  Then  comes  the  provision  at 
the  end  of  the  form,  which  transplants  into  the  deed  the  pro- 
visions of  s.  7.  When  the  deed  is  read  as  incorporating  those 
provisions,  the  effect  is  the  same  as  if,  in  a  deed  not  made  under 
the  Act,  there  had  been  a  clause  restraining  the  possession  of  the 
grantee,  except  in  the  cases  enumerated.  The  effect  is  to  give 
the  mortgagor  a  right  to  the  immediate  possession  of  the  goods 
until  there  is  default  made  in  one  of  the  conditions  of  s.  7.  If 
that  right  is  interfered  with  by  the  grantee,  he  would  be  liable 
to  an  action  for  trespass,  or  to  an  action  on  the  deed,  in  which 
the  damages  would  be  the  same  as  in  the  other  action,  or,  in  case 
the  deed  did  not  contain  the  stipulations,  an  action  on  the  statute, 
which  would  have  the  same  effect.  What  makes  these  remedies 
inapplicable  in  the  present  case  is  that  the  plaintiff  has  failed  to 
shew  that  she  performed  the  conditions :  she  neither  paid  the 
money  when  due,  nor  tendered  it  by  a  tender  unclogged  by 

(1.)  17  C.  B.  (N.S.)  443  ;  34  L.  J.  (CP.)  19. 
Vol.  I.  1893.  2  O  2 
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C.  A.      conditions.    She  was  therefore  in  default,  and  lost  her  right  to 
1893      possession,  and,  her  right  of  property  having  been  transferred, 
Johnson    she  had  nothing  left  at  common  law  on  which  she  could  sue.  I 
DiPKosE.    should  say  further,  that  the  validity  of  her  tender  does  not  depend 
Bo^^L  J    solely  on  the  fact  that  it  was  clogged  with  conditions,  for  it  is 
indisputable  that  it  was  too  late. 

The  plaintiff  still  had  a  remedy  in  equity  so  long  as  the  goods 
were  in  the  possession  of  the  grantee.  She  had  a  right  to 
redeem ;  but  if  it  is  her  own  fault  that  she  is  driven  to  that 
remedy,  she  can  only  obtain  it  subject  to  the  terms  ordinarily 
imposed  in  such  cases.  The  only  question  left  is  as  to  the 
damage  to  the  goods.  That  cannot  be  recovered  at  common 
law ;  but  an  Equity  Court,  for  that  very  reason,  would  allow  an 
inquiry  as  to  waste,  and  set  off  the  amount  found  to  be  due  on 
that  account  against  the  debt,  interest,  and  expenses.  It  is  not 
a  case  in  which  the  expense  of  an  inquiry  should  be  incurred, 
and  I  think  we  should  accept  the  finding  of  the  jury  as  to  the 
damages,  and  allow  them  to  the  plaintiff  under  the  equitable 
claim.  Except  in  this  respect,  the  defendant  has  succeeded,  and 
I  agree  in  what  the  Master  of  the  Eolls  has  said  as  to  the  result 
of  the  action  and  as  to  the  costs. 

A.  L.  Smith,  L.J.,  concurred. 

Aj^]peal  allowed. 

Solicitor  for  plaintiff :  John  Westcott, 
Solicitor  for  defendant :  Osborne  Charles  Kent 

A.  M. 
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EOBINSON  V.  CALDWELL.  1893 

Feh.  27. 

FracUce  —  Notice  of  Trial— Reply —  Close  of  Pleadings —  Order  xxiii.,  r.  1;   

Order  xxf//.,  r.  13;  Order  xxxvi»,  r,  11. 

Where  a  plaintiff  does  not  deliver  a  reply,  he  cannot  give  notice  of  trial 
until  the  expiration  of  twenty-one  days  after  the  delivery  of  the  statement  of 
defence. 

Appeal  from  chambers. 

The  writ  and  statement  of  claim  in  the  action  were  issued  on 
November  9,  1892.  On  January  10,  1893,  the  defendant  deli- 
vered his  statement  of  defence  ;  and  on  January  16,  the  plaintiff, 
without  delivering  a  reply,  gave  notice  of  trial  for  January  26. 
The  action  was  set  down  for  trial  on  January  18. 

On  February  4,  the  defendant  obtained  from  a  master  an  order 
striking  out  the  notice  of  trial  and  the  entry  in  pursuance 
thereof,  on  the  ground  that  it  had  been  given  too  soon. 

This  order  was  upheld  on  appeal  by  Kennedy,  J.,  at  chambers. 

The  plaintiff  appealed. 

E.  U,  BuUen,  for  the  plaintiff.  By  Order  xxxvi.,  r.  11,  the 
plaintiff  may  give  notice  of  trial,  "  with  the  reply  (if  any) 
whether  it  closes  the  pleadings  or  not,  or  at  any  time  after 
the  issues  of  fact  are  ready  for  trial."  The  plaintiff  in  this 
case  chose  not  to  deliver  a  reply,  which  could  only  have  been  a 
joinder  of  issue.  By  Order  xxiii.,  r.  5 :  "  As  soon  as  any  party 
has  joined  issue  upon  the  preceding  pleading  of  the  opposite 
party  .  .  .  .  ,  or  has  made  default  as  mentioned  in  Order  xxvii., 
r.  13,  the  pleadings  as  between  such  parties  shall  be  deemed  to 
be  closed."  By  Order  xxvil,  r.  13,  if  the  plaintiff  does  not 
deliver  a  reply  within  the  period  allowed  for  that  purpose,  "  the 
pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of  that 
period,  and  all  the  material  statements  of  fact  in  the  pleading 
last  delivered  shall  be  deemed  to  have  been  denied  and  put  in 
issue."  The  facts,  therefore,  are  put  in  issue  by  the  default  in 
delivering  a  reply,  and  it  is  immaterial  whether  the  pleadings 
are  closed  or  not,  since  by  Order  xxxvi.,  r.  15,  the  trial  may  be 
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1893  entered,  notwithstanding  tliat  the  pleadings  'are  not  closed,  pro- 
KoBiNsoN    vided  that  notice  of  trial  has  been  given. 

Caldwell  ^'  P^^^6>  for  the  defendant.    The  order  appealed  from  is 

right.  Notice  of  trial  can  only  be  given  either  with  the  reply  or 
after  the  close  of  the  pleadings.  The  pleadings  may  be  closed 
either  by  a  reply  joining  issue,  or,  where  there  is  no  reply,  by 
the  lapse  of  twenty-one  days  from  the  delivery  of  the  defence 
(Order  xxvii.,  r.  13 ;  Order  xxiii.,  r.  1) :  notice  of  trial  is  not  of 
itself  a  joinder  of  issue.  Under  the  Eules  of  1875,  it  was  held, 
in  Metropolitan  Inner  Circle  By,  Go.  v.  Metrojoolitan  By.  Go.  (1), 
that  a  cause  could  not  be  entered  for  trial  before  the  pleadings 
were  closed,  the  result  being  that  a  good  notice  of  trial  delivered 
with  the  reply,  before  the  close  of  the  pleadings,  might  become 
void  through  no  fault  of  the  plaintiff  (Eules  of  1875,  Order  xxxvi.^ 
r.  10a).  To  meet  that  difficulty,  Order  xxxvi.,  r.  15,  of  the 
present  rules  allows  the  trial  to  be  entered  notwithstanding 
that  the  pleadings  are  not  closed,  provided  that  notice  of  trial 
has  been  given ;  and,  by  rule  11,  the  notice  of  trial  may  be  given 
with  the  reply,  whether  it  closes  the  pleadings  or  not.  But 
when  there  is  no  reply,  the  notice  of  trial  cannot  be  given  until 
the  pleadings  are  closed  and  the  facts  put  in  issue  by  the  opera- 
tion of  Order  xxvii.,  r.  13. 

[He  also  referred  to  Order  xxiii.,  r.  5,  and  Order  xxxviii.y 
r.  30.] 

Lord  Coleridge,  C.J.  I  must  admit  that  this  matter  is  not 
as  plain  as  it  ought  to  be ;  but  I  have  come  to  the  conclusion 
that  the  master  and  judge  at  chambers  were  right.  The  state- 
ment of  defence  was  delivered  on  January  10  ;  and  on  January  16 
the  plaintiff,  without  delivering  a  reply,  gave  notice  of  trial. 
It  is  said  that  that  notice  was  unauthorized.  If  authorized,  it 
must  have  been  authorized  by  the  rules,  and  that  drives  us  to 
consider  the  rules  in  question.  The  plaintiff  relies  in  effect  on 
Order  xxxvi.,  r.  11 :  "  Notice  of  trial  may  be  given  in  any 
cause  or  matter  by  the  plaintiff  or  other  party  in  the  position  of 
plaintiff.  Such  notice  may  be  given  with  the  reply  (if  any), 
whether  it  closes  the  pleadings  or  not,  or  at  any  time  after  the 

(1)  5  Ey,  D.  198. 
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Caldwell. 


Lord  Coleridge, 
C.J. 


issues  of  fact  are  ready  for  trial."  Now  comes  the  question,  When  1893 
are  the  issues  of  fact  ready  for  trial  in  a  case  where  no  reply  is  eobinson 
delivered  ?  Are  the  facts  in  issue  when  issue  is  not  joined  ? 
That  sends  us  to  Order  xxvii.,  r.  13  :  "  If  the  plaintiff  does  not 
deliver  a  reply  within  the  period  allowed  for  that  purpose  " — 
that  by  Order  xxiii.,  r.  1,  is  twenty-one  days  after  the  defence — 
"the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration 
of  that  period,  and  all  the  material  statements  of  fact  in  the 
pleading  last  delivered  shall  be  deemed  to  have  been  denied, 
and  put  in  issue."  Therefore,  unless  a  reply  is  delivered  within 
that  period,  the  facts  are  not  put  in  issue  until  the  expiration 
of  that  period.  The  plaintiff  has  two  courses:  he  may  either 
deliver  a  reply,  and  with  it  give  notice  of  trial  under  Order  xxxvi., 
r.  11,  or,  if  he  prefers,  he  need  not  deliver  a  reply,  and  then  at 
the  expiration  of  the  twenty-one  days  the  facts  will  be  deemed 
to  be  put  in  issue,  and  he  may  give  notice  of  trial.  But  if  he 
does  not  deliver  a  reply,  he  is  driven  to  the  constructive  joinder 
of  issue  provided  by  Order  xxvii.,  r.  13,  and  he  cannot  give 
notice  of  trial  until  the  expiration  of  the  twenty-one  days.  I 
am  therefore  of  opinion  that  this  appeal  must  be  dismissed. 

Hawkins,  J.    I  am  of  the  same  opinion. 

Apijeal  dismissed. 

Solicitor  for  plaintiff :  W.  R.  Hudson. 
Solicitor  for  defendant :  Gordon  M.  Folhard. 

A.  r.  p.  K. 


Vol.  I.  1893.  2  P 
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1893  PENN  V.  ALEXANDEK. 

^'  Licensing  Acts — Offences — Sale  during  Prohibited  Hours — Bond  fide  Traveller'''' 

— Refresliment  on  Sunday — Licensing  Act,  1874:  (37  &  38  Vict.  c.  49), 
ss.  9,  10. 

The  appellant,  a  licensed  victualler,  was  convicted  of  opening  his  premises 
for  the  sale  of  intoxicating  liquors  during  prohibited  hours  on  Sunday.  It 
appeared  that,  between  10.44:  and  11.20  in  the  morning,  at  least  131  persons 
entered  or  left  the  yard  of  the  appellant's  premises,  all  but  four  or  five  of  them 
having  walked  from  N.,  a  place  from  three  and  a  quarter  to  three  and  a  half 
miles  distant,  to  the  appellant's  house.  They  did  not,  however,  proceed 
farther,  but  returned  to  N.  after  taking  beer  and  other  refreshment.  The 
refreshment  was  supplied  in  the  yard,  where  tables  and  seats  were  laid  out ; 
the  tables  and  seats  were  not  in  the  yard  on  week-days,  and  extra  waiters  were 
employed  on  Sundays  to  attend  to  the  customers.  Each  person  was  asked 
where  he  came  from  and  where  he  slept  the  preceding  night,  and  no  one  was 
supplied  with  more  than  one  pint  of  beer,  or  was  served  twice ;  there  was 
nothing  disorderly  in  the  conduct  of  the  customers  : — 

Held,  by  Lord  Coleridge,  C.J.,  Hawkins,  Day,  and  Collins,  J  J.  (Cave,  J., 
dissenting),  that  the  evidence  warranted  the  finding  of  the  justices  that  the 
customers  were  not  bona  fide  travellers,  and  that  the  appellant  did  not  truly 
believe  them  to  be  such,  and  that  the  conviction  was  right.  • 

The  appeUant,  a  licensed  victualler,  and  the  occupier  of  the 
White  Lion  beerhouse  at  Little  Houghton,  in  the  county  of 
Northampton,  was  convicted  by  a  court  of  summary  jurisdiction 
under  the  Licensing  Act,  1874,  of  qpening  his  premises  for  the 
sale  of  intoxicating  liquors  during  prohibited  hours  on  Sunday, 
April  10,  1892,  and  was  fined  5/.,  and  his  licence  ordered  to  be 
indorsed.  The  appellant  duly  appealed  to  the  court  of  quarter 
sessions  for  the  county  of  Northampton  against  the  conviction, 
when  the  quarter  sessions  dismissed  the  appeal  and  confirmed 
the  conviction  (cancelling,  however,  the  indorsement  thereof 
upon  the  licence  in  consequence  of  the  previous  good  character 
of  the  appellant,  of  which  there  was  no  evidence  before  the 
Court  below)  subject  to  the  following  case. 

On  Sunday,  April  10,  two  policemen  watched  the  appellant's 
premises  from  10.44  a.m.  to  11.20  am.,  and  during  that  time 
(thirty-six  minutes)  they  saw  eighty-five  persons  go  into  the 
yard  of  appellant's  premises,  and  seventy-four  leave,  of  whom 
sixty-six  went  towards  Northampton,  and  eight  went  towards 
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Brafield  in  the  opposite  direction.  All  the  eighty-five  persons  1893 
came  from  the  direction  of  Northampton,  and  passed  the  front  -p^^-^ 
door  of  the  appellant's  premises,  which  opened  upon  the  highway,  ^^exani 
and  entered  the  appellant's  premises  by  a  gate  which  opened  into 
a  passage  leading  into  the  yard  situated  at  the  rear  of  the  house, 
the  gate  being  about  thirty-six  feet  from  the  back  entrance  of 
the  appellant's  house.  The  appellant  explained  that  he  used  to 
allow  Sunday  travellers  to  use  the  house ;  but  he  found  that  they 
were  then  inclined  to  stay  too  long,  so  he  only  allowed  them  to 
use  the  yard ;  and  further,  that  when  the  front  door  was  used  for 
entering  the  premises  on  Sundays,  the  travellers  standing  about 
the  door  used  to  block  up  the  highway ;  so  he  kept  this  door 
closed.  The  gate  was  not  fastened,  and  neither  the  appellant 
nor  any  one  on  his  behalf  stood  at  or  near  the  gate,  but  only  in 
the  yard  itself,  to  question  the  persons  so  entering.  All  the 
seventy-four  persons  left  the  premises  by  the  gate.  The  police- 
men, who  were  well  known  to  the  appellant,  then  went  into  the 
yard,  and  saw  more  than  fifty-seven  men  there,  of  whom  some 
were  drinking  beer.  In  the  yard  itself,  tables  were  spread  upon 
trestles,  and  provided  with  forms  as  seats,  and  on  the  tables  were 
several  quart  and  pint  jugs,  some  containing  beer.  These  tables 
and  trestles  or  forms  were  not  set  out  in  the  yard  on  week-days. 

One  of  the  policemen,  upon  entering  the  yard,  asked  the 
appellant  how  he  accounted  for  so  many  persons  being  there ;  to 
which  the  appellant  replied  that  they  Avere  all  travellers,  and 
asked  them  to  give  their  correct  names  and  addresses  to  the 
police.  Fifty-seven  persons  of  those  then  in  the  yard  thereupon 
gave  their  names  and  addresses  to  the  police,  which  were 
admitted  to  be  correct. 

Of  the  persons,  exceeding  131  in  number,  who  were  in  the 
appellant's  yard,  it  was  proved  or  admitted  that,  except  four  or 
five  persons  who  had  come  from  Earl's  Barton,  a  village  above 
five  miles  away,  all  the  persons  were  artizans  from  Northampton, 
a  place  from  three  and  a  quarter  to  three  and  a  half  miles 
distant,  who  had  walked  to  the  appellant's  premises,  and  not 
beyond,  that  morning,  and  returned  or  were  returning  after 
taking  beer  and  other  refreshment.  There  was  no  evidence  that 
any  of  them  had  stayed  in  the  yard  an  unreasonable  time,  or 
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1893       had  too  much  to  drink,  and  they  all  went  away  in  a  quiet, 
Penn      peaceable,  and  orderly  manner. 
Alexander.'  appellant  and  his  son  were  called  as  witnesses,  and  proved 

that  Little  Houghtoji  was  a  village  containing  about  500  people, 
who  were  all  well  known  to  them ;  many  of  the  131  persons  who 
were  in  the  yard  were  known  to  them  as  artizans  from  North- 
ampton. Before  any  one  was  served  with  beer  or  other  refresh- 
ment he  was  asked  where  he  had  come  from  and  slept  the  night 
before,  and  no  one  was  allowed  to  have  more  than  one  pint  of 
beer  for  refreshment,  or  to  be  served  more  than  once.  The 
appellant  admitted  that  two  waiters  more  than  on  a  week-day 
were  employed  by  him  on  a  Sunday  to  attend  to  customers. 

It  was  contended  for  the  appellant  that  he  was  bound  to  serve 
these  men  with  reasonable  refreshment,  that  the  men  were  bona 
fide  travellers,  and  that  the  law  did  not  require  the  appellant  to 
inquire  into  the  motive  of  the  men  in  coming  to  Little  Houghton. 
It  was  contended  for  the  respondent  that  the  evidence  shewed 
that  these  persons  were  not  bona  fide  travellers  either  for  business 
or  pleasure,  but  merely  travellers  for  the  purpose  of  obtaining 
intoxicating  liquor. 

The  sessions  came  to  the  conclusion  that  many  of  the  persons 
had  left  their  homes  at  Northampton  in  order  to  get  some  beer 
at  Little  Houghton,  as  they  could  not  be  served  at  Northampton, 
and  were  of  opinion  that  such  persons  were  not  bona  fide 
travellers,  and  were  not  satisfied  that  under  the  circumstances 
mentioned  in  the  case  the  appellant  truly  believed  that  the 
said  persons  were  all  bona  fide  travellers. 

The  question  for  the  opinion  of  the  Court  was  whether,  under 
the  circumstances  stated  in  the  case,  the  sessions  were  right  in 
confirming  the  conviction  and  dismissing  the  appeal. 

Poland,  Q.C.,  and  Sills,  for  the  appellant.  The  conviction  was 
wrong ;  the  evidence  shews  these  men  to  have  been  bona  fide 
travellers  within  the  meaning  of  s.  10  of  the  Licensing  Act, 
1874.  (1) 

(1)  37  &  38  Vict.  c.  49.    By  s.  3,     closed  on  Sunday  morning  until  half 
licensed  premises  outside  the  metro-     an  hour  after  noon, 
politan  police  district  are  to  be  kept        Sect.  9  imposes  penalties  for  the 
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Alexander. 


It  is  found  in  the  case  that  the  appellant's  house  is  upwards  1893 
of  three  miles  from  Northampton,  from  which  place  the  men 
came,  and  there  is  nothing  to  shew  that  they  did  not  come  out 
for  the  purpose  of  taking  a  walk,  or  that  the  refreshment  was  not 
reasonably  necessary.  Under  the  statutes  in  force  prior  to  the 
Licensing  Acts,  1872  and  1874  (11  &  12  Vict.  c.  49,  and  18  &  19 
Vict.  c.  118),  the  exception  was  in  favour  of  "  travellers,"  and  it 
was  held  that  a  man  might  be  a  traveller,  whether  he  was  travel- 
ling for  business  or  pleasure  :  Atkinson  v.  Sellers  (1) ;  Taylor  v. 
Humphreys  (2) ;  Taylor  v.  Humphries  (3)  ;  Peploiv  v.  Bichard- 
son  (4).  It  is  clear  from  those  cases  that  a  person  who  travels, 
on  foot  or  otherwise,  a  reasonable  distance  on  Sunday  is  entitled 
to  be  served. 

[Lord  Coleridge,  C.J.  In  Taylor  v.  Humphries  (3)  it  is  ex- 
pressly stated  in  the  judgment  that  a  person  who  came  abroad 
merely  because  he  desired  to  go  to  a  public-house  and  obtain 
drink  would  not  be  a  traveller  within  the  exception.  In  the 
present  case  there  is  a  finding  that  many  of  the  men  left  their 
homes  in  order  to  obtain  beer  at  Little  Houghton.] 

That  means  that  they  would  not  have  taken  their  walk  in  that 


sale  of  intoxicating  liquors  during  the 
time  at  which  premises  are  directed  to 
be  closed. 

By  s.  10:  "Nothing  in  this  Act  or 
in  the  Licensing  Act,  1872,  contained 
shall  preclude  a  person  licensed  to  sell 
any  intoxicating  liquor  to  be  consumed 
on  the  premises  from  selling  such 
liquor  at  any  time  to  bona  fide  travel- 
lers. .  .  . 

"If  in  the  course  of  any  proceed- 
ings which  may  be  taken  against  any 
licensed  person  for  infringing  the  pro- 
visions of  this  Act  or  the  Licensing 
Act,  1872,  relating  to  closing,  the  de- 
fendant fails  to  prove  that  the  pur- 
chaser is  a  bona  lide  traveller,  but  the 
justices  are  satisfied  that  the  defendant 
truly  believed  that  the  purchaser  was 
a  bona  fide  traveller,  and,  further,  that 
the  defendant  took  all  reasonable  pre- 


cautions to  ascertain  whether  or  not 
the  purchaser  was  such  a  traveller, 
the  justices  shall  dismiss  the  case  as 
against  the  defendant.  .  .  < 

"A  person  for  the  puposes  of  this 
Act  and  the  Licensing  Act,  1872,  shall 
not  be  deemed  to  be  a  bona  fide  tra- 
veller unless  the  place  where  he  lodged 
during  the  preceding  night  is  at  least 
three  miles  distant  from  the  place 
where  he  demands  to  be  supplied  with 
liquor,  such  distance  to  be  calculated 
by  the  nearest  public  thoroughfare.'' 

(1)  5  C.  13.  (N.S.)  442;  28  L.  J. 
(M.C.)  12. 

(2)  10  C.  B.  (N.S.)  429;  30  L.  J. 
(M.C.)  242. 

(3)  17  C.  B.  (N.S.)  53');  34  L.  J. 
(M.C.)  1. 

(4)  Law  Rep.  4  C.  P.  1G8. 
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1893  direction  unless  they  could  have  got  refreshment  at  the  end  of 
Penn      the  walk. 

EXANDEK  Every  reasonable  precaution  was  taken  by  the  appellant  to 
ascertain  whether  these  men  were  bona  fide  travellers :  they 
were  asked  where  they  had  come  from  and  where  they  slept, 
and  it  is  difficult  to  s,ee  what  more  a  publican  can  do ;  he  cannot 
inquire  into  the  motives  of  the  persons  who  resort  to  his  house. 

[Hawkins,  J.  He  cannot  bring  himself  within  the  exception 
by  shutting  his  eyes  and  merely  asking  where  the  customers 
come  from.] 

The  facts  do  not  shew  that  the  appellant  was  guilty  of  any 
laxity.  It  is  essential  that  there  should  be  a  mens  rea,  and  that 
the  publican  should  intend  to  serve  a  person  who  was  not  a 
traveller :  see  the  interlocutory  remark  of  Erie,  C. J.,  in  Taylor 
V.  Humphreys.  (1)  The  number  of  persons  served,  which  seems 
to  have  been  the  determining  fact  in  the  decision  of  sessions,  is 
but  a  very  small  proportion  of  the  population  of  Northampton : 
it  is  less  than  one  in  five  hundred.  [They  also  cited  Oldham  v. 
Sheashy  (2)  ;  Cowap  v.  Atherton.  (3)] 

Loyd,  Q.G.,  and  W.  A.  Attenloroiigh,  for  the  respondent,  were 
not  called  upon  to  argue. 

Collins,  J.  I  am  of  opinion  that  this  conviction  should  be 
affirmed.  We  are  asked  by  the  court  of  quarter  sessions  whether 
under  the  circumstances  stated  in  the  case  they  were  right  in 
confirming  the  conviction. 

Now  the  facts  are  for  the  justices,  and  they  have  found  that 
these  men  were  not  bona  fide  travellers,  and  that  they  are  not 
satisfied  that  the  appellant  truly  believed  them  to  be  so ;  in  my 
opinion  their  finding  was  perfectly  right.  The  question  whether 
a  man  is  a  bona  fide  traveller  must  be  one  of  fact,  depending 
upon  the  circumstances  of  each  particular  case.  It  is  not  suffi- 
cient to  prove  that  a  man  has  travelled  three  miles  in  order  to 
establish  that  he  is  a  bona  fide  traveller;  the  language  of  the 
Act  of  Parliament  is  too  clear  to  allow  of  such  a  contention  being 
successful.    What,  then,  is  it  which  is  to  determine  whether 

(1)  30  L.  J.  (M.C.)  at  p,  244.         (2)  60  L.  J.  (M.C.)  81 ;  65  J.  P.  214. 

(3)  Ante,  p.  49. 
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travelling  three  miles  makes  a  man  a  bona  fide  traveller?  It  1893 
must  be,  in  my  opinion,  the  purpose  with  which  he  undertook  penn 
the  journey.  What  was  the  purpose  with  which  these  persons  alexande 
undertook  the  walk  from  Northampton  to  Little  Houghton?  coiu^j 
The  circumstances  are  fully  set  out  in  the  case,  and  from  those 
circumstances  it  is  clear  that  their  object  was  to  get  beer.  In  all 
these  cases  the  test  must  be  the  object  of  the  journey.  If  that 
object  is  pleasure  or  business,  a  man  will  be  a  bona  fide  traveller ; 
but  if  the  form  of  pleasure  be  to  drink  beer,  he  will  not  be,  for 
the  beer,  and  not  the  travelling,  would  be  the  object  of  his 
journey.  If  that  was  the  object  of  these  persons,  the  justices 
were  right ;  and  in  my  opinion  the  facts  set  out  in  the  case  point 
clearly  to  the  conclusion  that  their  real  object  was  to  get  beer. 
It  is  suggested  that  the  appellant  believed  these  men  to  be  bona 
fide  travellers ;  and  upon  this  point  it  is  only  necessary  to  say 
that  the  belief  must  be  a  true  belief :  he  must  not  only  believe 
that  they  were  bona  fide  travellers,  but  his  belief  must  be  the 
result  of  a  reasonable  inquiry.  The  evidence  shews  that  the 
appellant  could  not  have  formed  such  a  belief,  but  that  he  drew 
the  same  inference  which  I  draw,  that  these  men  came  to  his 
house  to  get  beer,  which  they  could  not  get  in  Northampton. 

Day,  J.    I  am  of  the  same  opinion,  and  have  nothing  to  add. 

Cave,  J.  I  have  the  misfortune  to  differ  from  the  rest  of  the 
Court ;  but  I  have  not  thought  it  necessary  to  hear  the  other  side 
or  to  take  time  for  consideration,  as  it  is  improbable  that  argu- 
ments of  counsel  would  affect  an  opinion  which  the  arguments 
of  my  learned  brethren  have  failed  to  shake.  In  my  opinion, 
it  would  not  be  safe  to  allow  this  conviction  to  stand,  it  beinir 
one  which  I  think  ought  never  to  have  taken  place.  The  question 
is  really  as  to  the  effect  of  the  evidence  on  which  the  conviction 
was  founded.  The  section  of  the  Licensing  Act  certainly  gives 
rise  to  some  little  doubt :  the  term  "  bona  fide  traveller  "  is  not 
defined,  and  the  language  used  is  calculated  to  lead  to  doubt  and 
difiiculty.  Under  the  earlier  Acts  there  have  been  several 
decisions  as  to  the  meaning  of  "  traveller,"  which  has  been  liehl 
to  mean  a  person  who  journeys  for  business  or  pleasure  ;  and 
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1893  it  is  not  to  be  doubted  that  these  men  were  travellers  in  that 
Penn  sense.  The  question  is  whether  they  were  bona  fide  travellers. 
EXANDEE  ^^^^^  "with,  what  I  understand  to  be  the  opinion  of  the  majority 
of  the  Court,  that  the  test  to  be  applied  is  whether  these  persons 
went  out  for  the  main  purpose  of  getting  beer,  or  whether  their 
main  and  chief  purpose  was  to  take  a  walk ;  the  getting  beer  being, 
if  I  may  use  the  expression,  merely  collateral  and  caused  by 
the  walk.  I  lay  no  stress  on  the  mere  language  of  the  section 
creating  the  exception  and  defining  the  bona  fide  traveller;  a  person 
is  not  to  be  deemed  to  be  a  bona  fide  traveller  unless  the  place 
where  he  lodged  on  the  preceding  night  is  at  least  three  miles 
distant ;  it  is  contemplated  in  that  case  that  he  may  be  a  bona 
fide  traveller,  but  he  is  not  necessarily  to  be  deemed  to  be  one. 
These  men,  at  any  rate,  complied  with  that  test :  there  is  nothing 
therefore  in  the  Act  which  either  prevents  their  being  bona  fide 
travellers  or  which  makes  them  so. 

The  question  we  have  to  decide  is  one  of  mixed  law  and  fact ; 
for  we  have  to  look  at  the  evidence  given  before  the  justices,  and 
to  construe  a  section  of  an  Act  of  Parliament.  In  my  opinion, 
if  the  main  object  of  these  men  in  taking  this  walk  was  to  get 
beer  which  they  could  not  get  otherwise,  they  would  not  be 
bona  fide  travellers  ;  but,  if  they  went  out  for  the  sake  of  the 
exercise  and  the  enjoyment  of  the  country  air,  sights,  and  sounds, 
the  fact  that  in  the  middle  of  their  walk  they  had  a  glass  of  beer 
would  not  prevent  their  being  bona  fide  travellers.  Now,  what  is 
the  evidence  in  the  present  case  ?  As  it  is  fopnd  by  the  justices, 
there  was  no  evidence  that  they  stayed  an  unreasonable  time,  or 
that  they  had  too  much  to  drink,  and  it  is  found  that  they  went 
away  quietly  and  peaceably  ;  if  they  had  stayed  too  long,  or  had 
too  much,  or  had  gone  away  in  a  disorderly  manner,  the  con- 
clusion of  the  justices  might  have  been  right.  What,  then,  has 
led  them  to  the  conclusion  that  these  men  were  not  bona  fide 
travellers,  bearing  in  mind  that  this  is  a  criminal  case,  and  that 
it  should  be  determined  on  satisfactory  evidence  and  not  as  a 
matter  of  guesswork  ?  None  of  the  ordinary  evidence  that  one 
would  expect  to  find  in  such  a  case  is  to  be  found  here ;  appa- 
rently all  that  the  justices  relied  upon  was  that  there  was  a 
considerable  number  of  these  persons,  that  they  stopped  at  this 
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small  village  over  three  miles  from  Northampton,  and  that  the  1893 
large  majority  did  not  proceed  beyond  it.    That  evidence  does 
not  satisfy  me  that  they  went  mainly  to  get  a  pint  of  beer,  and  ^^exand 
the  fact  that  there  was  a  considerable  number  of  them  is  not   

Cave,  .7, 

to  my  mind  any  evidence  of  the  purpose  with  which  they  took 
their  walk.  Having  regard  to  the  population  of  Northampton, 
the  fact  that  there  were  131  persons  does  not  strike  me  as  being 
inconsistent  with  their  being  out  for  the  purpose  of  honestly 
enjoying  a  country  walk,  it  being  remembered  that  they  walked 
out  in  twos  and  threes  and  not  in  a  large  body.  There  being, 
therefore,  in  my  opinion,  no  evidence  that  they  went  out  for  any 
other  reason  than  that  of  taking  a  country  walk,  they  were  bona 
fide  travellers,  and  the  conviction  was  wrong. 

But  there  is  another  branch  of  the  case  which  must  be  con- 
sidered :  a  publican  is  protected  if,  upon  reasonable  grounds,  he 
believes  a  man  to  be  a  bona  fide  traveller.  It  is  very  important 
and  reasonable  that  he  should  have  this  protection ;  for  a  publican 
is  bound  to  give  refreshment  to  bona  fide  travellers,  at  the  risk  of 
being  indicted  if  he  refuses  ;  and  he  ought  not  to  be  convicted, 
in  a  case  like  the  present,  unless  it  is  clear  that  the  person  sup- 
plied with  refreshment  was  not  a  bona  fide  traveller,  and  that  the 
publican  knew  or  had  good  reason  to  believe  that  he  was  not. 
The  publican  can  protect  himself,  it  is  said,  by  asking  questions 
of  the  people  applying  for  refreshment.  This  was  done  in  the 
present  case ;  but  it  is  said  that  the  questions  put  were  evidence 
of  mala  fides,  and  that  the  appellant  could  not  have  believed 
these  men  to  be  bona  fide  travellers.  The  questions  he  put  were, 
where  they  came  from  and  where  they  slept ;  from  which  he 
discovered  that  they  were  artizans  of  Northampton,  and  that 
they  had  slept  upwards  of  three  miles  away.  It  is  suggested 
that  he  should  have  asked  them  what  they  came  to  the  inn  for. 
J3ut  it  must  be  remembered  that  a  publican  is  generally  not 
a  person  of  very  high  education  or  possessing  any  power  of  cross- 
examination  ;  and,  if  to  this  question  the  men  had  replied  that 
they  had  left  Northampton  for  a  Sunday  walk,  and  had  come  to 
the  inn  for  some  beer,  it  would  have  been  dilHcult  to  pursue  the 
questioning  any  farther.  And  it  is  difficult  to  say  that  he  would 
be  bound  to  disbelieve  such  an  answer,  bearing:  in  mind  his 
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1893  common  law  liability  to  serve  them  unless  the  statute  operated 
'  Penn  to  prevent  him.  It  seems  to  be  admitted  by  the  justices  that 
Alexa^jder  s^^®  these  men  may  have  been  bona  fide  travellers,  for  they 
only  find  that  "  many  "  of  them  had  come  to  Little  Houghton  to 
get  beer  which  they  could  not  get  at  Northampton ;  and  of  no 
single  man,  therefore,  can  it  be  said  that  he  left  Northampton 
on  purpose  to  get  beer.  If  the  magistrates  are  uncertain  on 
this  vital  point,  how  can  the  publican  know  who  had  left  the 
place  in  order  to  get  beer,  and  who  in  order  to  have  a  walk  ? 
He  is  in  this  difficult  position  :  on  the  one  side  he  is  liable  to 
an  indictment  if  he  refuses  to  serve  bona  fide  travellers ;  on  the 
other  he  may  be  fined  51.  if  he  serves  men  who  turn  out  not  to 
come  within  that  designation.  On  the  facts  in  this  case  I  can 
see  no  reason  why  the  appellant  should  have  believed  these  men 
not  to  be  bona  fide  travellers ;  there  was  nothing  in  their  first 
coming  or  their  subsequent  behaviour  to  lead  to  such  a  conclu- 
sion. As  I  said  before,  stress  should  not  be  laid  on  the  number 
of  these  men ;  they  belonged  to  a  class  which  as  a  rule  has  no 
opportunity  of  taking  a  country  walk  except  on  Sunday.  It 
seems  to  me  that  there  was  here  no  evidence  which  could  pro- 
perly satisfy  the  justices  that  these  men  were  not  bona  fide 
travellers,  and  there  was  nothing  to  shew  that  the  appellant 
believed  them  not  to  be  so,  or  that  he  had  reason  to  doubt  their 
bona  fides.  I  do  not  think  that  we  ought  to  put  a  construc- 
tion upon  the  statute  under  which  no  publican  would  be  safe, 
and  which  would  press  hardly  upon  the  working  classes. 


Hawkins,  J.  I  do  not  propose  to  deliver  a  separate  judgment 
concurring  as  I  do  in  that  which  is  about  to  be  pronounced  by 
my  Lord. 

LoED  Coleridge,  C.J.  We  have  to  deal  with  a  simple  ques- 
tion of  interpretation  of  an  Act  of  Parliament  wholly  apart  from 
any  consideration  as  to  whether  our  decision  may  press  hardly 
upon  any  class  of  the  community.  Upon  the  facts  of  this  case  I 
can  entertain  no  doubt  that  this  conviction  should  be  affirmed. 
The  appellant  was  convicted  of  contravening  ss.  9  and  10  of  the 
Licensing  Act,  1874,  the  latter  of  which  sections  is  a  qualifica- 
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tion  of  the  former.    The  only  observation  that  it  is  necessary  to  1893 
make  on  the  latter  section  is  that  it  is  negative  in  form ;  it  does  Penn 
not  say  who  is  to  be,  but  who  is  not  to  be,  a  bona  fide  traveller ;  alexaitoee. 
a  man  is  not  to  be  so  considered  unless  the  place  where  he  has  ^  ,T7~.. 

^  Lord  Colendge, 

the  refreshment  is  three  miles  from  the  place  where  he  slept ;  it 
is  not  that  all  who  have  come  three  miles  are  bona  fide  travellers, 
but  no  one  is  unless  he  has  come  that  distance.  Now,  North- 
ampton is  doubtless  a  very  large  place,  and  just  over  three  miles 
away  is  this  little  village  with  this  beerhouse,  which  is  apparently 
very  well  and  very  respectably  conducted.  But  it  is  found  in 
the  case  that  constantly  on  Sundays  a  large  number  of  persons 
relatively  to  the  size  of  Little  Houghton  came  to  that  village, 
and  if  the  number  of  persons  so  coming  may  properly  be  com- 
pared with  the  total  population  of  Northampton,  it  must  be 
remembered  that  this  is  not  the  only  road  out  of  that  town.  At 
any  rate,  the  number  coming  was  so  large  that  the  appellant, 
very  properly,  did  not  open  his  front  door  for  fear  of  the  obstruc- 
tion that  would  be  caused,  but  laid  out  a  separate  place  in  the 
yard  for  these  travellers,  as  to  whom  it  may  be  said  that,  if  they 
were  bona  fide  travellers  and  were  merely  out  for  a  country  walk, 
it  is  singular  that  all  but  four  or  five  of  them  should  have  chosen 
precisely  the  same  termini  for  that  walk.  Then  many  of  them 
were  known  to  be  artizans  of  Northampton  and  were  known  to 
the  landlord  as  such,  and  it  is  not  unreasonable  to  suppose  that, 
coming  as  they  did  Sunday  after  Sunday,  they  came  merely  to 
get  beer  and  to  go  back  again.  Further,  it  appears  to  have  been 
an  established  practice  with  the  appellant  to  employ  two  more 
waiters  on  Sunday  than  on  any  other  day,  and  that  they  were 
employed,  not  to  attend  on  customers  from  Little  Houghton 
itself,  but  specially  to  attend  on  such  people  as  came  to  the 
house  when  it  was  closed  to  all  persons  except  bona  fide  travellers. 
The  justices  had  all  the  circumstances  before  them,  and  they 
came  to  a  clear  opinion  that  a  great  many  of  these  men  were  not 
bona  fide  travellers,  and  had  come  out  not  for  the  purpose  of 
walking,  but  of  getting  beer.  There  was  ample  evidence  to 
warrant  them  in  coming  to  such  a  conclusion. 

It  is  said  that  this  is  a  cruel  decision  ;  but,  with  great  respect, 
it  seems  to  me  impossible  to  maintain  such  a  proposition.  There 
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1893  Has  been  proved  to  exist  in  this  case  a  system  of  going  out  on 
Penn  Sunday  to  get  beer  which  cannot  be  got  at  home  ;  and  it  would 
Alexander  ^®  ^^^^  one's  eyes  to  the  fact,  with  which  every  one  is 
  perfectly  familiar,  that  this  is  a  reo^ularly  established  system  which 

Lord  Coleridge,  7,,.        ,        i        -i.  . 

C.J.  IS  believed  to  be  within  the  law  and  is  at  work  near  every  large 
town.  In  my  opinion  it  is  not  within  the  law.  If  our  decision 
interferes  with  the  honest  and  proper  recreations  of  the  working 
man,  or  any  other  man,  it  is  for  Parliament  to  alter  the  law ;  but 
that  affords  no  reason  for  our  deciding  in  opposition  to  the 
obvious  meaning  of  the  statute ;  we  can  only  decide  upon  the 
Act  of  Parliament  as  it  stands,  and  as  to  that  I  have  not  the 
shadow  of  a  doubt. 

Further,  in  my  opinion,  this  case  is  concluded  by  authority : 
the  case  of  Taylor  v.  Humphries  (1)  seems  to  be  quite  conclu- 
sive. In  his  judgment  in  that  case,  Erie,  C.J.,  says :  "  We  think 
that  a  person  would  be  a  traveller  within  the  exception  if  he 
came  abroad  from  any  of  the  motives  above  suggested  as  legiti- 
mate, and  by  reason  thereof  needed  refreshment ;  but  if  he  came 
abroad  merely  because  he  desired  to  go  to  a  public-house  and 
obtain  drink,  he  would  not."  That  decision  was  founded  on  a 
decision  of  Cockburn,  C.J.,  in  Atkinson  v.  Sellers  (2)  to  the  same 
effect,  and  upon  the  old  statutes  there  are  no  decisions  at  all 
contradictory  of  these.  Two  recent  cases  were  cited  which  were 
distinguished  during  the  argument,  and  the  decision  in  JJowap  v. 
Atherton  (3)  is  obviously  not  in  point.  There  is  thus  no  autho- 
rity for  the  appellant's  case,  while  the  respondent's  is  supported 
by  authority.  I  concur,  therefore,  with  the  majority  of  my 
learned  brethren  that  the  decision  of  the  justices,  supported  by 
that  of  the  quarter  sessions,  was  right,  and  that  this  conviction 
must  be  affirmed. 

Judgment  for  the  respondent. 

Solicitors  for  appellant :  Godden,  Son,  &  Holmes,  for  Beche  & 
Green,  Northampton. 

Solicitor  for  respondent :  E.  E.  Hohson,  for  Raivlins  &  Son, 
Market  Harborough. 

(1)  17  C.  B.  (N.S.)  539;  34  L.  J.  (2)  5  C.  B.  (N.S.)  442;  28  L.  J. 
(M.C.)1.  (M.C.)12. 

(3)  Ante,  p.  49. 

W.  J.  B. 
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Jan.  18; 


Lands  Clauses  Acts— Lands  Clauses  Consolidation  Act,  1845  (8  cfc  9  Vict.  c.  18),  Feb.  8. 
ss.  68,  85,  121 — Compensation — Procedure — Notice  to  Treat — Determina- 
tion  of  Amount  of  Compensation  hy  Justices — Lnteresf  greater  than  a  Year 
at  time  of  Notice  to  Treat,  hut  less  than  a  Year  at  time  of  Requirement  of 
Possession. 

On  May  14,  1891,  a  railway  company,  empowered  by  statute  to  make  com- 
pulsory purchase  of  certain  lands,  served  the  lessee  of  part  of  such  lands  with 
notice  to  treat.  At  that  time  the  lessee  held  under  a  thirty  years'  lease,  which 
was  terminable  by  the  lessor  under  certain  conditions  by  three  months'  notice. 
No  further  steps  were  taken  by  either  party  under  the  notice  to  treat ;  and  on 
June  30,  1892,  the  lessor  gave  the  lessee  notice  to  terminate  the  tenancy  at  the 
expiration  of  three  months.  On  July  20  the  railway  company  required  and 
took  possession  of  tha  land  under  s.  85  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  took  out  a  summons,  to  determine  the  amount  of  compensation  due 
to  the  lessee,  before  a  metropolitan  magistrate  under  s.  121  of  that  Act,  which 
enables  justices  to  determine  the  amount  of  compensation  when  the  land  re- 
quired is  in  the  possession  of  any  person  "  having  no  greater  interest  therein 
than  as  a  tenant  for  a  year  or  from  year  to  year."  The  magistrate  considered 
that  he  had  no  jurisdiction  to  entertain  the  matter  on  the  ground  that  the 
value  of  the  interest  of  the  lessee  in  the  land  must  be  considered  at  the  date 
of  the  notice  to  treat,  and  not  at  the  date  at  which  the  land  was  actually 
required  and  taken  : — - 

Held,  that  since  no  proceedings  had  been  taken  under  the  notice  to  treat,  the 
fact  that  it  had  been  given  was  immaterial,  and  that  the  magistrate  had 
therefore  jurisdiction  under  s.  121  to  determine  the  amount  of  compensation. 

EuLE  NISI  for  a  mandamus  calling  upon  Mr.  Kennedy,  the 
metropolitan  police  magistrate  for  Woolwich,  to  shew  cause  why- 
he  should  not  hear  and  determine  the  question  of  the  amount  of 
compensation  to  be  paid  by  the  Bexley  Heath  Eailway  Company 
to  Col.  John  Thomas  North,  under  s.  121  of  the  Lands  Clauses 
Consolidation  Act,  1845,  for  the  value  of  his  unexpired  term 
or  interest  in  certain  lands  in  the  parish  of  Eltham,  Kent,  and 
for  the  damage  done  to  him  in  his  tenancy  by  severing  the 
lands  held  by  him,  or  otherwise  injuriously  affecting  the  same, 
by  reason  of  the  execution  of  the  works  of  the  said  company. 

It  appeared  from  the  afli  davits  that  the  Bexley  Heath  Bail  way 
Company  was  empowered  by  xVct  of  Parliament  to  make  com- 
pulsory purchase  of  certain  lands  in  the  parish  of  Eltham.  Part 
of  such  land  was  Crown  land  let  by  the  Crown  to  Col.  North  for 
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1893  the  term  of  thirty  years  from  October  10,  1886,  by  a  lease  dated 
The  Queen  February  5,  1889.  This  lease  contained  a  reservation,  reserving 
Kennedy.  lessor  in  certain  events  power,  upon  giving  to  the  lessee 

or  leaving  for  him  on  the  demised  premises  three  calendar 
months'  previous  notice  in  writing  of  the  intention  so  to  do,  to 
determine  the  tenancy  of  the  whole  or  any  part  or  parts  of  the 
demised  premises. 

On  May  14,  1891,  the  company  served  Col.  Korth  with  notice 
to  treat  for  certain  portions  of  the  land  occupied  by  him  under 
this  lease ;  but  no  further  steps  were  taken  under  this  notice 
either  by  the  company  or  by  Col.  North.  On  June  30,  1892, 
the  Crown  served  notice  on  Col.  North  under  the  lease,  requiring 
possession,  at  the  expiration  of  three  calendar  months,  of  those 
portions  of  the  land. 

On  July  20,  1892,  the  company  required  and  took  possession 
of  those  portions  under  s.  85  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  on  October  21  they  took  out  a  summons, 
before  the  metropolitan  police  magistrate  at  Woolwich,  to  hear 
and  determine  the  amount  of  disputed  compensation  to  be  paid 
by  them  to  Col.  North  under  s.  121  of  the  Lands  Clauses  Con- 
solidation Act,  1845.  The  magistrate,  however,  held  that  he 
had  no  jurisdiction  to  hear  the  case,  and  the  railway  company 
applied  for  and  obtained  this  rule  nisi  for  a  mandamus. 

The  magistrate  did  not  appear  to  shew  cause,  but  filed  an 
affidavit  in  which  he  made  the  following  statement :  "  At  the 
date  of  the  notice  to  treat — which,  as  I  understand,  determined 
the  time  at  which  the  value  of  the  owner's  interest  is  to  be 
considered — no  notice  on  the  part  of  the  Crown  had  been  served 
upon  Col.  North  requiring  possession  at  the  end  of  the  three 
calendar  months  provided  in  the  lease  ;  and  it  seemed  to  me 
that  until  such  last-mentioned  notice  was  given  Col.  North's 
interest  under  the  lease  was  greater  than  that  of  a  tenant  from 
year  to  year,  and  consequently  not  within  the  terms  of  s.  121 
of  the  Lands  Clauses  Consolidation  Act,  1845."  (1) 

(1)  By  the  Lands  Clauses  Consoli-  tenant  for  a  year,  or  from  year  to 

dation  Act,  1845  (8  &  9  Yict.  c.  18),  year,  and  if  such  person  be  required 

s.  121 :  "  If  any  such  lands  shall  be  in  to  give  up  possession  of  any  lands  so 

the  possession  of  any  person  having  occupied  by  him  before  the  expiration 

no  greater  interest  therein  than  as  a  of  his  term  or  interest  therein,  he  shall 
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V. 

Kennedy. 


Lawson  Walton,  Q.G.,  and  Forman,  for  Col.  North,  shewed  cause  1893 
against  the  rule.  The  magistrate  had  no  jurisdiction.  At  the  the  Queen 
time  the  notice  to  treat  was  given,  i.e.,  on  May  14,  1891,  Col. 
North  had  a  greater  interest  in  the  land  in  question  than  as  a 
tenant  for  a  year  or  from  year  to  year,  and  the*'compensation  to 
which  he  was  entitled  ought  to  have  been  assessed  by  arbitration 
or  by  a  jury  under  s.  68. 

[They  were  stopped.] 

Boyle,  {Elliott,  with  him),  in  support  of  the  rule.  Under  s.  121, 
the  time  at  which  the  value  of  Col.  North's  interest  in  the  land 
in  question  has  to  be  considered  is  not  the  date  of  the  notice  to 
treat,  but  the  date  at  which  the  company  required  and  took 
possession  of  the  land,  i.e.,  July  20,  1892.  At  that  time  Col. 
North's  interest  was  less  than  that  of  a  tenant  for  a  year  or  from 
year  to  year,  because  the  Crown  had  on  June  30  served  him 
with  a  notice  under  the  lease  to  determine  the  tenancy  at  the 
expiration  of  three  months.  [He  referred  to  Beg.  v.  Stone  (1), 
and  Beg,  v.  Great  Northern  By.  Co,  (2)] 

Lawson  Walton,  Q.C.,  in  reply.  Sect.  121  has  no  application 
where  a  notice  to  treat  has  been  given  under  s.  18 :  Beg.  v. 
Stone  (1).  The  company  have  elected  to  proceed  by  notice  to 
treat.  That  notice  created  the  relation  of  vendor  and  purchaser 
between  Col.  North  and  the  company,  and  therefore  compensa- 
tion had  to  be  given  in  respect  of  Col.  North's  interest  at  the 
date  of  the  service  of  that  notice,  a  compensation  which  the 
magistrate  had  no  jurisdiction  to  assess :  Tyson  v.  Mayor  of 
London,  (3)  Col.  North  also  claims  for  the  damage  done  to 
the  residue  of  the  land  held  under  this  lease,  in  which  he  ad- 
mittedly has  a  greater  interest  than  as  a  tenant  for  a  year  or 
from  year  to  year,  by  severing  those  portions,  and  by  otherwise 

be  entitled  to  compensation  for  the  him  in  his  tenancy  by  severing  the 

value  of  his  unexpired  term  or  interest  lands  held  by  him,  or  otherwise  in- 

in  such  lands,  and  for  any  just  allow-  juriously  affecting  the  same,  and  the 

ance  which  ought  to  be  made  to  him  amount  of  such  compensation  shall  be 

by  an  incoming  tenant,  and  for  any  determined  by  two  justices  in  case  the 

loss  or  injury  he  may  sustain,  or  if  a  parties  differ  about  the  same." 
part  only  of  such  lands  be  required,        (1)  Law  Kep.  1  Q.  B.  529. 
compensation  for  the  damage  done  to        (2)  2  Q.  B.  D.  151. 

(3)  Law  Rep.  7  C.  P.  18. 
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1893      injuriously  affecting  such  residue  by  reason  of  the  execution  of 
The  Queen        Company's  works.    The  compensation  must  be  assessed  once 
Kennedy  magistrate  has  no  jurisdiction  to  deal  with  this 

head  of  claim. 

Cur,  adv.  vult. 

Feb.  8.  The  judgment  of  the  Court  (Lord  Coleridge,  C.J.,  and 
Cave,  J.)  was  delivered  by 

Cave,  J.  This  case  was  argued  before  my  Lord  and  myself 
on  January  18,  and  we  took  time  to  consider  our  decision,  which 
I  have  now  to  deliver. 

It  is  an  application  to  compel  a  police  magistrate  to  determine 
the  amount  of  compensation  to  which  Col.  North  was  entitled 
under  the  following  circumstances.  The  point  in  dispute  is 
whether  the  question  was  one  which  could  be  heard  and  deter- 
mined by  a  police  magistrate,  or  whether  Col.  North  was  entitled 
to  have  a  jury  summoned  for  the  purpose  of  assessing  his 
compensation.  The  question  whether  he  is  entitled  to  one  or 
the  other  depends  upon  his  interest  in  the  property.  Now, 
originally  Col.  North  had  a  lease  for  thirty  years,  which  was 
dated  February  5,  1889  ;  and  that,  of  course,  gave  him  a  greater 
interest  than  as  a  tenant  for  a  year  or  from  year  to  year.  There 
was,  however,  a  proviso  in  the  lease  reserving  to  the  lessor,  the 
Crown,  the  right  to  determine  the  lease  on  giving  three  months' 
notice  in  certaia  events  and  with  certain  limitations.  On 
May  14,  1891,  the  Bexley  Heath  Eailway  Company  gave  Col. 
North  a  notice  to  treat  for  certain  portions  of  the  property 
comprised  in  this  lease.  Nothing  further  was  done  under  that 
notice  in  the  way  of  summoning  a  jury  to  assess  compensation, 
and  matters  remained  in  that  condition.  On  June  30,  1892,  the 
Crown  exercised  the  power  to  give  notice  contained  in  the 
lease,  and  served  Col.  North  witli  notice  to  quit  in  respect  of  that 
portion  of  the  land  which  the  railway  company  had  given  notice 
to  treat  for.  The  result  was,  that  Col.  North's  interest  in  that 
portion  of  the  land  which  originally  had  been  an  interest  for 
thirty  years,  less  the  time  he  had  actually  enjoyed  it,  became  an 
interest  for  three  months  only.  On  July  20,  1892,  the  railway 
company  gave  notice  that  they  required  possession  of  that 
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portion  of  land  under  s.  85  of  the  Act ;  and  upon  that  same  day  1893 
they  took  possession  of  it,  in  the  manner  provided  for  by  that  The  Queen. 
section.    Now,  that  being  so,  they  were  bound  at  once  to  take   Kennedy  ^ 
proceedings  for  the  purpose  of  having  compeii,sation  assessed, 
and  on  October  21  they  took  out  a  summons  before  the  metro- 
politan police  magistrate  at  Woolwich  to  have  the  amount  of 
compensation  determined  by  him.    Col.  North  appeared,  and 
contended  that  the  magistrate  had  no  jurisdiction,  and  that  he 
was  entitled  to  have  a  jury  summoned  for  the  purpose  of 
assessing  compensation.    No  doubt,  if  the  proceedings  had  been 
taken  under  the  notice  to  treat  and  before  the  Crown  notice  on 
June  30,  1892,  had  been  given,  the  colonel's  contention  would 
have  been  perfectly  right.    But  proceedings  were  not  taken 
under  the  notice  to  treat ;  they  were  taken  in  pursuance  of  the 
company's  having  required  and  taken  possession  in  July,  1892, 
under  s.  85;  and  that  does  undoubtedly  raise  a  point  of  some 
nicety,  which  we  thought  it  advisable  to  take  time  to  consider. 
Some  cases  were  cited  upon  the  matter,  but  none  of  them  have 
any  very  strong  bearing,  and  we  are  driven  back  to  the  construc- 
tion to  be  placed  upon  the  statute.    If  the  proceedings ^had 
been  wholly  taken  under  s.  85,  it  is  clear  that  at  the  time  when 
possession  was  taken  Col.  North's  interest  in  the  land  in  question 
was  an  interest  for  less  than  a  year,  and  consequently  that 
the  magistrate  had  jurisdiction  to  assess  it.     Now,  does  it 
affect  the  case  that  a  previous  notice  to  treat  had  been  given 
by  the  company  ?    Upon  consideration,  we  have  arrived  at  the 
conclusion  that  it  does  not.   Nothing  was  done  under  that  notice 
to  treat.    The  company  might  have  taken  proceedings  to  settle 
the  compensation  ;  Col.  North  might  have  compelled  them  to 
take  proceedings ;  but  neither  party  acted,  both  apparently 
being  content  that  matters  should  remain  in  statu  quo,  and  it 
was  not  until  after  the  Crown  had  given  the  notice  to  quit 
that  the  railway  company  took  proceedings  under  s.  85.  I 
endeavoured  to  elicit  from  the  learned  counsel  for  Col.  North 
what  his  claim  was ;  but  he  was  very  reticent  upon  the  subject. 
The  claim  ]iad  either  not  been  made  out,  or  was  not  ready 
for  production,  and  the  result  was  that  I  could  not  ascertain 
what  the  claim  precisely  was.    I  have  therefore  arrived  at  the 
Vol.  I.  1893.  2  Q  2 
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^^^^  conclusion,  perhaps  not  unnaturally  under  the  circumstances. 
The  Queen  that  Col.  North  has  no  claim  except  for  the  loss  of  the  right  to 
Kennedy,    occupy  the  particular  piece  of  land  in  question  from  July  20, 

Cave,  J.  1892,  when  possession  was  taken,  down  to  the  expiration  of  his 
interest,  which  would  be  less  than  three  months,  and  also  for 
the  severance  occasioned  by  taking  a  part  of  his  property  during 
the  same  period.  Now,  if  that  is  so,  then  it  is  clear  that  his 
actual  interest  is  less  than  a  year's  interest,  and  that  it  comes 
within  the  principle  of  the  statute  that  the  compensation  in  that 
case  should  be  assessed  by  a  police  magistrate,  and  not  by  a 
jury.  Under  these  circumstances,  I  incline  to  think  that  Col. 
North  cannot  fall  back  upon  the  notice  to  treat  under  which 
Bothing  was  done,  but  that  the  compensation  must  be  assessed 
in  the^manner  provided  by  s„  121.  That  being  so,  although  the 
matter  is  not  as  clear  as  one  would  wish  it  to  be,  we  come  to 
the  conclusion  that  the  magistrate  had  jurisdiction,  and  that  he 
ought  to  have  proceeded  to  ascertain  the  compensation. 

My  Lord  authorizes  me  to  say  that  he  agrees  in  this  judgment. 

Biile  absolute. 

Solicitors  for  applicants  :  Bolhnan  &  PritcJiard. 
^Solicitor  for  respondent :  G.  Whale. 

A.  P.  R  K. 
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DRIVER  V.  BROAD.  ^  I893 

Frauds,  Statute  of — Contract  for  Interest  in  Land — Debentures — Gorhpany —    ■^^^^  18>  27. 

Assignment. 

A  company  incorporated  under  The  Companies  Act,  1862,  issued  deben- 
tures charging  its  undertaking  and  all  its  property,  both  present  and  future. 
The  debentures  contained  the  following  conditions :  that  the  charges  thereby 
created  should  be  a  floating  security,  and  that  the  company,  until  the  appoint- 
ment of  a  receiver  or  the  commencement  of  a  winding-up,  should  be  at  liberty  • 
in  the  course  of  its  business  to  dispose  of  the  property  charged;  that,  in 
the  event  of  the  company  making  default  in  payment  of  the  principal  or 
interest  secured  by  the  debentures,  or  in  the  event  of  the  winding-up  of  the 
company,  the  debenture-holders  might  appoint  a  receiver,  and  that  such 
receiver  should  have  power  to  sell  the  mortgaged  property.  A  holder  of  certain 
of  such  debentures  orally  contracted  for  the  sale  and  transfer  of  them  to  a 
purchaser.  At  the  date  of  such  contract  the  company  was  possessed  of  certain 
leasehold  property : — 

Eeld,  by  Mathew,  J.,  that  the  contract  for  the  sale  of  the  debentures  was  a 
contract  for  an  interest  in  land  within  the  fourth  section  of  the  Statute  of 
Frauds. 

Further  consideration  before  Mathew,  J. 

A  company  registered  under  The  Companies  Act,  1862,  and 
called  The  Broad's  Patent  Night  Light  Company,  Limited, 
in  March,  1890,  issued  certain  mortgage  debentures,  whereby 
it  charged  with  the  payment  of  the  principal  money  and 
interest  therein  contracted  to  be  paid,  "its  undertaking  and 
all  its  property  whatsoever  and  wheresoever,  both  present  and 
future,  including  its  uncalled  capital  for  the  time  being."  The 
debentures  were  issued  subject  to  conditions  indorsed  thereon 
and  of  which  the  material  portions  were  as  follows  : — 

"  1.  The  charge  hereby  created  shall  be  a  floating  security,  and 
accordingly  the  company,  until  the  appointment  of  a  receiver 
under  the  provisions  herein  contained,  or  the  commencement  of 
a  winding-up,  shall  be  at  liberty,  but  only  in  the  ordinary  course 
of  its  business,  to  sell,  deal  with,  and  dispose  of  the  property 
charged,  and  to  give  receipts  for  money,  and  divide  its  profits, 
as  if  none  of  the  said  debentures  had  been  issued." 

"14.  The  following  provisions  as  to  the  appointment  and 
powers  of  a  receiver  shall  have  effect,  that  is  to  say  : — 

"(1.)  The  registered  holders  of  one-half  in  value  of  the 
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1893  outstanding  debentures  of  tliis  issue  may,  by  writing, 

Driver  appoint  some  person  approved  by  them  or  him  to  be 

gjj^^P^  receiver,  or  a  receiver  and  manager,  of  the  property 

charged  by  the  debentures,  and  such  appointment  may 
be  made  when  the  company  has  made  default  for 
more  than  jbwo  calendar  months  in  the  payment  of  any 
principal  moneys  or  interest  hereby  secured,  or  when 
any  order  has  been  made,  or  effective  resolution  has 
been  passed,  for  the  winding-up  of  the  company,  and 
section  24  of  the  Conveyancing  Act,  1881,  shall  be 
regarded  as  modified  accordingly. 
"  (2.)  The  receiver  shall  have  power  to  sell  the  mortgaged 
property,  and  the  provisions  of  the  said  Act  as  to  sales 
by  a  mortgagee  shall  be  applicable." 
In  December,  1891,  the  plaintiff  being  the  holder  of  twenty  of 
the  above-mentioned  debentures  entered  into  an  oral  contract 
with  the  defendant  for  the  sale  and  transfer  of  such  debentures 
to  him  at  an  agreed  price. 

At  the  dates,  both  of  the  issue  of  the  debentures  and  of  the 
contract  of  sale  of  them  to  the  defendant,  the  company  was 
possessed  of  certain  leasehold  property,  consisting  of  a  factory 
and  warehouses  where  its  business  was  carried  on.  The  defen- 
dant subsequently  refused  to  accept  the  transfer  of  the  debentures 
or  to  pay  the  price.  To  an  action  for  the  breach  of  such  con- 
tract the  defendant  pleaded  that  the  contract  was  a  contract  for 
an  interest  in  land  within  s.  4  of  the  Statute  of  Frauds  and  ought 
to  have  been  in  writing. 

Beid,  Q.C.f  and  Morten,  for  the  plaintiff.  These  debentures 
did  not  give  to  the  holders  an  interest  in  land,  and  a  verbal 
agreement  of  transfer  was  consequently  valid.  The  charge 
created  by  such  debentures  as  these  is  by  way  of  floating  security, 
and  only  attaches  finally  to  the  property  of  the  company  on  the 
appointment  of  a  receiver  or  upon  a  winding-up  :  see  Palmer's 
Company  Precedents,  5th  ed.  p.  476.  In  Walher  v.  Milne  (1) 
dock  and  canal  shares,  and  bonds  of  a  canal  company  secured  by 
an  assignment  of  the  rates,  were  held  not  to  be  an  interest  in  land 

(1)  11  Beav.  507. 
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within  the  Statute  of  Mortmain.  And  in  Myers  v.  Perigal  (1)  the  1893 
same  was  held  of  shares  in  a  joint  stock  bank,  the  assets  of  which  drivei 
were  by  its  deed  to  be  deemed  to  be  personal  estate,  and  which  gp^'^^ 
consisted  of  freehold  and  copyhold  estates  and  money  due  upon 
mortgage  of  real  estate.  Lord  St.  Leonards  there  said  that  the 
test  whether  a  share  is  an  interest  in  land  is  whether  the  holder 
could  enter  upon  the  land  or  claim  any  portion  of  it  for  his 
private  purposes.  In  Entwistle  v.  Davis  (2)  Page  Wood,  Y.C, 
gave  the  same  reason  for  holding  that  shares  in  a  land  company 
were  not  within  that  Act,  namely,  that  the  right  of  the  share- 
holder is  "  merely  a  right  to  call  for  his  share  of  the  profits,  and 
not  for  a  specific  part  of  the  land  itself."  But  if  shares  in  a 
company  which  owns  land  are  not  interests  in  land,  then  neither 
are  debentures  of  such  a  company  :  both  must  stand  on  the  same 
footing.  In  Holdsworth  v.  Davenport  (3)  a  debenture  of  a  water- 
works company  in  the  form  provided  by  Sched.  C  to  the  Com- 
panies Clauses  Act,  1845,  by  which  the  undertaking,  including 
the  town  rates,  was  charged  with  the  repayment  of  the  sum 
advanced,  was  held  not  to  be  within  the  Mortmain  Act.  In 
that  case,  Malins,  V.C.,  refused  to  draw  any  distinction  in  this 
respect  between  shares  and  debentures,  being  of  opinion  that  a 
debenture  amounted  to  nothing  more  than  an  assignment  of 
shares.  And  in  Attree  v.  JEawe  (4)  the  Court  of  Appeal  took  the 
same  view  of  debentures  of  a  railway  company.  In  Lindley  on 
Oompany  Law,  5th  ed.,  p.  451,  note,  it  is  stated  broadly  without 
qualification  that  "  debentures  are  not  an  interest  in  land  ;  "  the 
author  evidently  did  not  intend  to  limit  his  proposition  to  deben- 
tures of  companies  incorporated  under  special  Acts.  Here  it  is 
•clear  that  the  debentures  create  no  immediate  charge  upon  the 
land,  for  the  company  are  expressly  authorised  to  sell  the  land 
free  from  incumbrances  at  any  time  prior  to  the  appointment  of 
a  receiver.  But  if  the  mere  fact  that  such  a  debenture  may,  in 
the  event  of  a  receiver  being  appointed,  become  a  charge  on  the 
land,  makes  it  an  interest  in  land  ab  initio,  then  any  simple 
contract  debt  must  equally  be  an  interest  in  land,  for  it  has  the 
potentiality  of  becoming  a  judgment  debt,  and,  upon  delivery  of 

(1)  2  D.  M.  &  G.  599.  (8)  3  Cb.  Vi.  185. 

(2)  Law  Hep.  4  Eq.  272.  '  ( 1)  0  Cli.  P.  337,  348. 
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1893  a  writ  of  elegit  to  the  sheriff,  of  becoming  a  charge  upon  the 
Deiver     land  of  the  debtor. 

Broad.  -^^  ^*  Lawrence,  and  J.  G,  Wood,  for  the  defendant.  Deben- 
tures in  this  form  constitute  a  charge  on  all  the  property  of  the 
company  for  the  time  being.  It  is  no  doubt  a  charge  by  way  of 
floating  security,  and  the  company  has  power  to  sell  the  property 
charged,  for  otherwise  the  company  would  not  be  able  to  carry 
on  its  business.  But  that  power  of  sale  does  not  prevent  the- 
charge  from  attaching.  It  attaches  to  all  the  property  of  the 
company  as  soon  as  acquired,  and  continues  so  to  attach  until 
the  property  is  disposed  of  in  the  ordinary  course  of  business. 
If  the  property  is  disposed  of  otherwise  than  in  the  ordinary 
course  of  business  the  charge  does  not  cease  to  attach.  The 
fact  that  the  debenture-holder  is  not  to  realise  his  security  until 
default  does  not  prevent  the  debenture  from  being  a  charge  on 
the  property,  otherwise  the  so-called  security  would  be  nothing 
more  than  a  mere  bond. 

The  cases  which  have  been  relied  on  by  the  plaintiff  are  not 
in  point,  they  either  relate  to  shares,  or  else  to  debentures  in  the 
particular  form  given  in  Sched.  C  to  the  Companies  Clauses  Act. 
No  doubt  ever  since  Myers  v.  Perigal  (1)  it  has  been  treated  a& 
settled  law  that  shares  in  a  joint  stock  company  which  happens 
to  have  land  as  part  of  the  assets  of  its  business  are  to  be 
regarded  as  pure  personalty ;  for  the  ownership  of  the  business 
property  is  in  the  company  as  distinguished  from  the  share- 
holderSi  But  debentures  stand  on  a  different  ground.  The 
decision  of  Malins,  Y.C.,  in  Holdsworth  v.  Davenport  (2),  that 
the  debentures  with  which  he  was  there  dealing  did  not  create 
an  interest  in  land  was  undoubtedly  correct,  but  not  on  the 
ground  that  there  is  no  distinction  between  shares  and  debentures 
generally ;  it  is  to  be  supported  only  on  the  ground  that  those 
particular  debentures  were  issued  in  ^the  form  given  in  Sched.  C 
of  the  Companies  Clauses  Act.  Debentures  in  that  form  are 
expressed  to  charge  the  "  undertaking,"  which  is  defined  by  both 
the  Companies  Clauses  and  Lands  Clauses  Acts  to  be  the 
"  undertaking  or  works  by  the  special  Act  authorized  to  be 
executed,"  and  was  in  Gardner  v.  London,  Chatham,  and  Dover 
(1)  2D.M.&  G.  599.  (2)  3  Cli.  D.  185. 
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By.  Co.  (1)  interpreted  to  mean  the  going  concern  created  by  the  1893 
Act,  a  concern  which  could  not  be  broken  up  or  interfered  with 
by  the  mortgagees.  It  was  on  the  ground  tha/fe  the  debentures  v. 
there  dwelt  with  were  in  that  particular  form  that  the  decision 
in  Attree  v.  Eawe  (2)  proceeded.  In  the  present  case  the  deben- 
tures mortgage  not  only  the  undertaking,  but  also  the  property 
of  the  company.  A  receiver  appointed  by  the  mortgagees  of  an 
undertaking  as  defined  in  the  above-mentioned  Acts  is  a  mere 
cashier,  who  cannot  appoint  or  dismiss  any  servant  of  the  under- 
takers, nor  enter  upon  their  land,  whereas  the  receiver  appointed 
by  the  debenture-holders  in  the  present  case  is  expressly  em- 
powered to  enter  upon  the  land  of  the  company  and  sell  it.  In 
In  re  David  (3),  where  harbour  trustees  borrowed  money  on 
the  security  of  bonds  by  each  of  which  they  assigned  to  the 
mortgagee  such  proportion  of  the  tolls  paid  by  the  public  for 
the  right  of  passing  over  the  land  of  the  trustees  as  the  amount 
of  the  debenture  bore  to  the  whole  money  borrowed,  it  was  held 
by  the  Court  of  Appeal  that  such  bonds  created  an  interest  in 
land  within  the  Mortmain  Act.    That  case  is  directly  in  point. 

Morten,  in  reply.  The  debentures  in  question  had  no  further 
effect  than  that  of  giving  the  holders  priority  over  the  other 
creditors  of  the  company. 

Cur.  adv.  vidt. 

Feb.  27.  Mathew,  J.  This  was  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  purchase  from  the  plaintiff 
certain  debentures  of  a  joint  stock  company  called  The  Broad's 
Patent  Night  Light  Company.  The  ground  of  defence  was  that 
the  contract  for  the  sale  and  purchase  of  these  debentures  was  a 
contract  in  respect  of  an  interest  in  land  within  the  fourth 
section  of  the  Statute  of  Frauds,  and  consequently  ought  to 
have  been  in  writing.  In  order  to  determine  whether  the  deben- 
tures charged  the  real  property  of  the  company,  and  so  created 
an  interest  in  land  within  that  statute,  it  is  necessary  to  examine 
their  terms  and  conditions.  Now  they  are  expressed  to  charge 
the  undertaking  of  the  company  and  all  its  property  present 

(1)  Law  r.ep.  2  Ch.  201.  (2)  9  Cb.  1).  337,  348. 

(3)  43  rb.  D.  27. 
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1893       and  future,  and  they  do  so,  subject  to  the  following  conditions 
Deiver     amongst  others ;  that  the  charge  thereby  created  shall  be  a 
Beoad     floating  security,  and  that  the  company  until  the  appointment 
lathis  J        ^  receiver  or  the  commencement  of  a  winding-up,  shall  be 
at  liberty  in  the  ordinary  course  of  its  business  to  dispose  of 
the  property  charged,;  but  that  on  the  company  making  default 
in  payment  of  the  principal  or  interest  thereby  secured,  the 
debenture-holders  may  appoint  a  receiver  who  shall  be  at  liberty 
to  sell  the  mortgaged  property.    It  was  admitted  that  the 
company  had  property  in  land.    Looking  at  the  terms  of  these 
debentures,  I  think  it  is  beyond  question  that  they  constitute 
a  charge  on  that  property.    If  authority  is  needed,  the  cases 
of  To]ppin  V.  Lomas  (1)  and  In  re  David  (2)  seem  to  me  directly 
to  support  that  conclusion.    In  the  former  case,  certain  local 
improvement  commissioners,  having  power  to  raise  money  on 
mortgage  of  their  lands,  issued  certain  bonds,  for  the  securing 
the  performance  of  the  conditions  of  which  bonds  they  executed 
an  indenture  of  mortgage  of  their  lands  of  even  date  to  trustees, 
and  it  was  held  that  the  bonds  so  secured  created  an  interest  in 
land  within  s.  4  of  the  Statute  of  Frauds.    In  the  latter  case, 
where  harbour  trustees  incorporated  by  special  Act,  issued  deben- 
tures, whereby  they  mortgaged  specific  portions  of  the  tolls 
which  they  were  empowered  by  their  special  Act  to  levy  from 
persons  passing  over  bridges  on  their  land,  the  debentures  were 
held  to  create  an  interest  in  land  within  the  meaning  of  the 
Mortmain  Act.    But  if  instruments,  so  remotely  connected  with 
the  land  as  were  the  bonds  in  that  case,  are  to  be  regarded  as 
constituting  a  charge  upon  land,  a  fortiori  must  the  debentures 
in  the  present  case. 

A  number  of  cases  decided  under  the  Mortmain  Act  were  cited 
on  behalf  of  the  plaintiff.  But  the  authorities  referred  to  do  not 
appear  to  me  to  be  in  point,  and  for  the  reasons  given  by  the 
defendant's  counsel;  that  in  those  oases  either  the  interest  in 
the  companies  with  which  the  Court  was  dealing  consisted  of 
shares,  and  a  shareholder's  position  in  regard  to  the  real  assets  of 
the  company  is  wholly  different  from  that  of  a  debenture-holder, 
or  else,  in  those  in  which  the  interest  consisted  of  debentures, 
(l;  16  C.  B.  145.  (2)  43  Ch.  D.  27. 
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such  debentures  purported  to  charge  only  the  profits  or  earnings  1893 
of  the  undertaking,  and  not  as  here  to  mortgage  the  property  of  Dbivbb 
the  company  with  power  to  the  mortgagee  on^the  mortgagors'  beoad. 
default  to  sell  the  estate.    Judgment  must  therefore  be  given 
for  the  defendant. 

Judgment  for  defendant 

Solicitor  for  the  plaintiff :  J.  White, 

Solicitors  for  the  defendant :  Faithfull  &  Owen. 

J.  F.  C. 


[IN  THE  COURT  OF  APPEAL.]  C.  A, 

1893 

MACALPINE  &  CO.  v.  CALDER  &  CO.  p^-^^^  2l 

Practice — Hcfcvence  of  Matters  in  dispute  in  Action — Inspection  of  Property^ 
subject  of  the  Action,  jurisdiction  to  Order — Concurrent  jurisdiction  of 
Judije  and  Referee — Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  ss.  14, 15 
—  Order  xsxvi.,  r.  50;  Order  L.,  r.  3. 

Where  all  matters  in  dispute  in  an  action  are  referred  to  a  referee  or  arbi- 
trator under  the  Arbitration  Act,  1889,  s.  14,  the  Court  or  a  judge  still  has 
jurisdiction  to  make  an  order  for  inspection  of  property,  the  subject  of  the 
action;  but  the  referee  or  arbitrator  likewise  has  jurisdiction  to  make  such  an 
order ;  and,  semhie,  ordinarily  the  more  convenient  course  is,  that  application 
for  such  an  order  should  be  made  to  him  in  the  first  instance,  and  not  to  a 
judge  at  chambers. 

Appeal  from  the  order  of  a  Divisional  Court  (Day  and 
Collins,  JJ.),  setting  aside  an  order  of  Bruce,  J.,  at  chambers, 
which  directed  that  the  plaintiffs  should  be  at  liberty  to  inspect 
certain  works  upon  the  premises  of  the  defendants,  which  were 
the  subject-matter  of  the  action. 

The  facts  were  as  follows.  The  action  was  for  the  price  of 
labour  and  materials  supplied  in  respect  of  work  done  to 
premises  belonging  to  the  defendants.  The  defendants,  in  their 
statement  of  defence,  pleaded  payment  into  Court  as  to  part 
of  the  claim,  and,  as  to  the  residue,  denied  the  doing  of  the  work 
as  alleged,  and  asserted  that  the  amounts  charged  were  un- 
reasonable. A  summons  for  directions  having  been  taken  out, 
an  order  was  made  thereon  at  chambers,  that  (amongst  other 
things)  tlie  action  should  be  referred  for  trial  to  an  oflicial 
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C.  A.      referee,  unless  within  fourteen  days  the  parties  agreed  upon  a 
1893       special  referee.    The  parties  subsequently  agreed  that  the  case 
Macalptne  should  be  referred  to  a  barrister,  and  on  January  3,  an  order  of 
^  reference  was  drawn  up  in  accordance  with  Form  24,  Appendix  K, 

::!alder  &  Co.  to  Eules  of  Supreme  Court,  1883,  whereby  all  matters  in  dispute 
in  the  action  were  referred  to  his  award. 

On  January  4,  the  plaintiffs  took  out  a  summons  at  chambers 
under  Order  l.,  r.  3,  for  an  order  for  the  inspection  by'  the 
plaintiffs,  their  solicitors,  agents,  and  witnesses,  of  the  works  in 
question  upon  the  defendants'  premises.  The  judge  at  chambers, 
on  the  hearing  of  the  summons,  made  the  order  applied  for.  On 
appeal  to  the  Divisional  Court  they  reversed  his  decision  on  the 
ground  that  the  matters  in  dispute  had  been  referred  to  the 
award  of  an  arbitrator  according  to  the  old  common  law  practice, 
and  the  judge  had  no  jurisdiction  to  make  the  order.  (1) 


(1)  By  tlie  Arbitration  Act,  s.  14  : 
"  In  any  cause  or  matter  (other  than 
a  criminal  proceeding  by  the  Crown), 
(a)  if  all  the  parties  interested,  who 
are  not  under  disability,  consent ;  or 
(h)  if  the  cause  or  matter  requires  any 
prolonged  examination  of  documents, 
or  any  scientific  or  local  investigation, 
which  cannot,  in  the  opinion  of  the 
Court  or  a  judge,  conveniently  be  made 
before  a  jury  or  conducted  by  the 
Court  through  its  other  ordinary  ofii- 
cers ;  or  (c)  if  the  question  in  dispute 
consists  wholly  or  in  part  of  matters 
of  account,  the  Court  or  a  judge  may 
at  any  time  order  the  whole  cause  or 
matter,  or  any  question  or  issue  of 
fact  arising  therein,  to  be  tried  before 
a  special  referee  or  arbitrator  respect- 
ively agreed  on  by  the  parties,  or 
before  an  official  referee  or  officer  of 
the  Court." 

By  s.  15 :  "  (1.)  In  all  cases  of  re- 
ference to  an  official  or  special  referee 
or  arbitrator  under  an  order  of  the 
Court  or  a  judge  in  any  cause  or 
matter,  the  official  or  special  referee 
or  arbitrator  shall  be  deemed  to  be 


an  officer  of  the  Court,  and  shall  have 
such  authority,  and  shall  conduct  the 
reference  in  such  manner  as  may  be 
prescribed  by  rules  of  Court,  and  sub- 
ject thereto  as  the  Court  or  a  judge 
may  direct." 

By  Order  xxxvi.,  r.  50  :  "  Subject 
to  any  such  order  as  last  aforesaid, 
the  referee  shall  have  the  same  au* 
thority  with  respect  to  discovery  and 
production  of  documents,  and  in  the 
conduct  of  any  reference  or  trial,  and 
the  same  power  to  direct  that  judgment 
be  entered  for  any  or  either  party,  as 
a  judge  of  the  High  Court." 

By  Order  xxxvi.,  r.  55  (c)  :  "  The 
provisions  of  rules  48  to  55,  of  Order 
XXXVI.,  and  of  r.  55  (6),  shall  apply, 
where  any  cause  or  matter,  or  any 
question  or  issue  of  fact  therein,  is 
referred  to  an  officer  of  the  Court,  or 
to  a  special  referee  or  arbitrator.  Pro- 
vided that,  where  the  arbitrator  is 
appointed  otherwise  than  by  an  order 
of  the  Court,  the  provisions  of  r.  48, 
as  to  sitting  de  die  in  diem  shall  not 
apply."  (Eules  of  Supreme  Court,  Dec. 
1889,  r.  5.) 
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W,  0.  Hodges,  for  the  plaintiffs.  The  judge  at  chambers  had  C.  A. 
jurisdiction  to  make  the  order.  This  reference  was  under  s.  14  1893 
of  the  Arbitration  Act,  1889.  A  referee  under  that  section  is  by  Macalpine 
s.  15  placed  in  the  position  of  an  officer  of  the  Court,  and  it  is 
obvious,  haying  regard  to  the  terms  of  s.  15,  that  the  jurisdiction  Calder  &  Co, 
of  the  Court  as  to  interlocutory  matters  arising  in  the  action 
continues  after  the  order  of  reference.  The  arbitrator  would  not 
have  power  to  order  the  preliminary  inspection  of  the  premises 
required  by  the  plaintiffs  in  order  to  get  up  their  case.  The  pro- 
visions of  the  Arbitration  Act,  1889,  Sched.  I.  (f )  only  refer  to 
matters  arising  during  the  reference  itself,  not  to  such  matters  a& 
inspection  before  the  trial  or  hearing ;  and,  moreover,  they  are 
not  applicable  to  references  of  an  action  by  order  of  the  Court 
under  s.  14,  but  only  to  common  law  references  by  consent,  which 
are  within  the  first  part  of  the  Act.  The  case  of  Barlingtm 
Waggon  Co.  v.  Harding  (1)  does  not  shew  that  this  was  not  a 
reference  under  s.  14  of  the  Arbitration  Act,  1889,  because  in 
that  case  the  reference  was  not  of  all  matters  in  dispute  in  the 
action  only,  but  of  all  matters  in  difference.  He  cited  also  on 
the  question  of  jurisdiction  to  make  the  order  for  inspection  : 
DauvilUer  v.  Mijers  (2) ;  Bowdiffe  v.  Leigh  (3) ;  Edwards  v. 
Edwards.  (4) 

Assuming  that  there  was  concurrent  jurisdiction  in  the  judge 
and  in  the  referee  to  make  this  order  for  inspection,  there 
seems  to  be  no  reason  why  the  application  should  not  be 
made  to  the  judge.  Before  the  reference  has  commenced,  the 
arbitrator  knows  nothing  of  the  matters  in  dispute.  It  is  at 
any  rate  a  matter  for  the  discretion  of  the  judge  whether  he 
will  make  the  order,  and  his  exercise  of  that  discretion  ought 
not  to  be  interfered  with  unless  the  Court  can  see  clearly  that 
it  was  wrong. 

Hammond  Chambers,  for  the  defendants.  It  is  submitted  that 
this  was  not  a  reference  under  the  Arbitration  Act,  1889.  This 
case  was  not  referred  for  report  under  s.  13,  or  for  trial  under 
s.  14.  This  reference  was  a  reference  by  consent  to  the  award 
of  the  arbitrator,  according  to  the  old  common  law  practice, 

(1)  [1801]  1  Q.  B.  245.  (3)  4  Ch.  D.  G61. 

(2)  17  Ch.  D.  34f?.  (4)  28  L.  J.  (N.S.)  (CP.)  25. 
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C.  A.      Consequently,  the  Couit  bad  no  longer  any  jurisdiction  to  make 
1893      an  order  for  inspection,  as  in  an  action  still  pending  in  the  High 
Macalpine   Court :  Penrice  v.  Williams.  (1) 

[BowEN,  L.J.    In  that  case  the  reference  was  of  the  action 
Caldeb  &  Co.  and  all  matters  in  difference.] 

That  circumstanca  does  not  appear  to  be  the  ground  of  the 
judgment.  The  principle  of  the  case  seems  to  be  that,  where  the 
matter  is  by  consent  of  the  parties  withdrawn  from  the  ordinary 
course  of  law  and  referred  to  the  award  of  an  arbitrator,  the  juris- 
diction of  the  Court  over  the  proceedings  is  at  an  end. 

Secondly,  assuming  that  the  reference  was  under  s.  14  of  the 
Arbitration  Act,  and  the  judge  therefore  had  jurisdiction  by 
reason  of  the  provisions  of  s.  15,  it  is  submitted  that  it  would 
only  be  by  way  of  setting  right  the  referee  as  an  officer  of  the 
Court  when  he  had  gone  wrong  ;  and  the  proper  course  in  such  a 
case  is  to  apply  for  inspection  to  the  referee,  in  the  first  instance 
at  any  rate.  If  the  special  referee  is  to  be  treated  as  being 
substituted  for  an  official  referee  under  s.  14,  he  has  power  to  deal 
with  such  matters  under  Order  xxxvi.,  r.  50.  See  Hayward  v. 
Mutual  Beserve  Association.  (2)  It  is  the  well-known  practice  in 
references  to  have  a  preliminary  meeting  before  the  arbitrator,  at 
which  he  gives  such  directions  as  he  thinks  necessary  as  to  such 
matters  as  inspection,  production  of  documents,  &c.  It  is  obvi- 
ous that  it  is  much  more  convenient  when  the  case  has  been 
referred  that  the  referee  should  deal  with  the  whole  case,  includ- 
ing such  matters  as  these,  than  that  there  should  be  a  number  of 
interlocutory  applications  of  this  kind  at  chambers.  It  was 
stated  to  be  so  in  Barnett  v.  Aldridge  Colliery  Co.  (3) 

W.  0.  Sodges,  in  reply.  This  was  not  a  reference  by  consent 
in  the  proper  sense  of  the  term.  The  parties  consented  to  the 
reference  being  to  a  special  referee  ;  but  there  was  a  previous 
order  that,  if  they  did  not  agree  on  a  special  referee,  the  case 
should  be  referred  for  trial  to  an  official  referee.  This  was  clearly 
intended  to  be  a  reference  under  s.  14  of  the  Arbitration  Act. 

It  is  submitted  that  Order  xxxvi.,  r.  50,  does  not  apply  to 
such  a  matter  as  this,  which  is  expressly  reserved  to  the  judge  at 

(1)  23  Ch.  D.  353.  (2)  [1891]  2  Q.  B.  236. 

(3)  4  Times  L.  E.  16. 
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chambers  under  Order  liv.,  r.  12 ;  but  ouly  to  matters  arising  0.  A. 
in  the  course  of  the  conduct  of  the  reference  or  trial  itself.  1893 

Macalvine 

LiNDLEY,  L.J.    I  think  that  the  order  of  the  Divisional  Court  ^ 

V. 

was  right,  though  not  altogether  on  the  same  grounds  as  stated  by  Caldeu  &  Co. 
them.  In  this  case  the  plaintiffs  had  done  some  work  upon  the 
defendants'  property,  for  the  price  of  which  the  action  was  brought. 
A  summons  was  taken  out  for  directions  ;  and  an  order  was  made 
directing,  amongst  other  things,  that  the  action  should  be  tried 
by  the  official  referee,  unless  the  parties  within  fourteen  days 
agreed  upon  a  special  referee.  The  parties  did  agree  upon  a 
special  referee,  and  accordingly  an  order  was  made  by  which  it 
was  ordered  that  all  matters  in  dispute  in  the  action  should  be 
referred  to  such  referee.  The  Court  below  seems  to  have  assumed 
that  this  was  a  reference  by  consent  of  all  matters  in  difference, 
according  to  the  old  common  law  practice;  but  the  order  of 
reference  now  appears  to  have  been  intended  to  be  made  under 
s.  14  of  the  Arbitration  Act,  1889.  Assuming  it  to  have  been  so 
made,  I  think  there  is  no  doubt  that  the  judge  at  chambers  had 
jurisdiction  to  make  an  order  for  inspection  of  property  the 
subject-matter  of  the  action  ;  for  in  that  case  the  position  of  the 
arbitrator  is  defined  by  s.  15  as  being  that  of  an  officer  of  the 
Court,  and  it  seems  impossible  to  say  that  the  Court  would  not 
have  jurisdiction  in  respect  of  matters  arising  in  relation  to  a 
reference  of  an  action  pending  before  its  own  officer.  But  then 
it  seems  to  me  equally  clear,  that  under  Order  xxxvi.,  r.  50,  the 
referee  or  arbitrator  has  likewise  ample  power  to  make  such  an 
order  for  inspection.  There  would  in  such  case  be  concurrent 
jurisdiction  in  the  judge  at  chambers  and  the  referee.  That 
being  so,  it  would,  as  was  said  in  the  case  of  Barnett  v.  Ald- 
ridge  Colliery  Co.  (1),  prima  facie  appear  to  be  the  more  con- 
venient course  that  the  application  for  inspection  should  in  the 
first  instance  be  made  to  the  referee  or  arbitrator.  I  do  not 
understand  why  the  plaintiffs  in  this  case  were  in  such  a  hurry 
to  apply  at  chambers  for  an  order  for  inspection.  If  they  had 
waited  a  little  while,  they  could  havej  applied  to  the  [arbitrator, 
who  would  have  decided  whether  such  an  inspection  was  neces- 
sary. The  very  day  after  the  order  of  reference  is  obtained  thev 
(1)  4  Times  L.  K.  IG. 
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a  A.      give  notice  of  this  application  at  chambers,  the  necessity  for 
1893       which  I  do  not  see.    I  do  not  think  that  under  the  circumstances 
Macalpin^  the  plaintiffs  ought  to  have  adopted  that  course.  Nevertheless,  I 
&  Co.      should  be  very  unwilling  to  interfere  with  the  decision  of  the 
Oaldee  &  Co.  judge  at  chambers  in  a  matter  in  which  he  had  jurisdiction,  if  I 
Lindiey,  L.J.  thought  that  he  had  considered  the  question  whether,  under  the 
circumstances  of  the  case,  it  was  right  that  he  should  make  the 
order.    But  I  am  convinced  that  his  attention  was  not  directed 
to  this  question  at  all,  but  only  to  the  question  of  jurisdiction. 
His  mind  seems  to  have  been  wholly  diverted  from  the  question, 
whether,  as  a  matter  of  convenience,  the  application  should  have 
been  to  the  arbitrator.    Upon  appeal  to  the  Divisional  Court, 
they  reversed  his  order.    It  appears  to  me  that  their  decision,  in 
the  result,  was  right,  not  because  he  had  no  jurisdiction  to  make 
the  order,  but  because,  under  the  circumstances,  the  order  ought 
never  to  have  been  asked  for  or  made.    For  these  reasons  I 
think  that  the  appeal  should  be  dismissed. 

BowEN,  L.J.  I  agree  so  thoroughly  with  what  my  brother 
Lindiey  has  said  with  regard  to  the  law  of  the  matter,  and  the 
position  of  the  parties  to  the  reference,  that  I  will  add  nothing 
to  his  observations,  except  to  say  that  I  agree  with  the  view 
expressed  by  Wills,  J.,  in  the  case  of  Hayward  v.  Mutual 
Reserve  Association  (1),  which  seems  entirely  in  accordance  with 
what  my  brother  Lindiey  has  said  ;  and,  further  to  say  that,  if 
it  were  necessary  to  consider  the  case  of  BaUvillier  v.  Myers  (2), 
I  should  require  time  to  consider  whether  I  could  agree  with 
that  decision ;  because  the  late  Master  of  the  Eolls  appears,  in 
that  case,  to  have  assumed  that  a  judge  of  the  High  Court  has 
no  power  to  make  an  order  for  production  of  documents  at  the 
trial,  whereas  such  a  power  has  constantly  been  exercised  by 
common  law  judges.  With  regard  also  to  the  merits  of  this 
case,  so  far  as  the  question  of  discretion  is  concerned,  I  entirely 
agree  with  my  brother  Lindiey. 

Aj^jpeal  dismissed. 

Solicitors  for  plaintiffs :  Irvine,  Hodges,  &  JBorroivman, 
Solicitor  for  defendants  :  P.  Thornton. 

(1)  [1891]  2  Q.  B.  236.  (2)  17  Ch.  D.  346. 

E.  L. 
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[IN  THE  COUET  OF  APPEAL.]  " 


C.A. 


HOLMES  V,  MILEAGE. 


1893 

Feb.  28  : 
March  9. 


Practice — Execution — Receiver,  Appointment  of — JEguitable  Execution — Future 
Earnings  of  Judgment  DeUor— Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
.s.  25.  subs.  8. 

The  Court  has  not  jurisdiction  to  enforce  satisfaction  of  ar  judgment  debt  by- 
appointing  a  receiver  of  the  future  earnings  of  the  judgment  debtor. 

The  Court  cannot  grant  "  equitable  execution  "  by  the  appointment  of  a 
receiver  in  a  case  where  prior  to  the  Judicature  Acts  no  Court  could  grant 
such  relief. 

Appeal  from  the  order  of  a  Divisional  Court  (Day  and 
CoHins,  JJ.)  for  the  appointment  of  a  receiver. 

The  facts  were  as  follows :  The  plaintiff  had  obtained  judgment 
against  the  defendant  in  an  action  for  money  lent  for  the  sum  of 
500Z.  and  costs.    The  defendant  had  no  assets  in  this  country, 
and  was  residing  in  Paris.    He  acted  as  the  correspondent  there 
of  the  Daily  Ghronidey  and  was  in  receipt  of  a  salary  of  81.  8s. 
per  week  from  the  proprietors  of  that  newspaper,  which  was  paid 
him  weekly  through  bankers  at  Paris.     The  judgment  being 
unsatisfied,  the  plaintiff  applied  at  chambers  for  the  appointment 
of  a  receiver  of  the  defendant's  salary  by  way  of  equitable 
execution.    The  judge  at  chambers  dismissed  the  application. 
The  plaintiff  appealed  to  the  Divisional  Court,  who  granted  an 
order  appointing  a  receiver  "  to  receive  the  moneys  receivable  in 
respect  of  the  following  property,  that  is  to  say,  all  sums  due 
and  payable,  or  to  become  due  and  payable,  to  the  defendant  by 
the  proprietors  of  the  Daihj  Chronicle  newspaper."    The  order 
provided  in  the  usual  way  that  the  appointment  of  the  receiver 
should  be  without  prejudice  to  the  rights  of  any  prior  incum- 
brancers upon  the  said  premises  who  might  think  proper  to  take 
possession  of  or  receive  the  same  by  virtue  of  their  respective 
securities,  or,  if  any  prior  incumbrancer  was  in  possession,  then 
without  prejudice  to  such  possession ;  and  directed  that  the 
proprietors  of  the  Daily  Chronicle  should  pay  aU  sums  due  and 
payable,  or  to  become  due  and  payable  to  the  defendant,  to  such 
receiver,  and  that  the  receiver  should  have  liberty,  if  he  should 
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C.  A.      think  proper,  but  not  otherwise,  to  keep  down  the  interest  upon 
1893       any  prior  incumbrances  according  to  their  priorities,  and  should 
Holmes     be  allowed  such  payments,  if  any,  in  his  accounts  ;  and  it  pro- 
MiLLAGE,    vided  for  the  passing  of  accounts  by  the  receiver  and  payment 
by  him  of  the  balances  appearing  due  on  such  accounts  towards 
satisfaction  of  what  should  be  from  time  to  time  due  in  respect 
of  the  plaintiff's  judgment.    The  defendant  stated  on  affidavit 
that  the  salary  paid  him  by  the  proprietors  of  the  Daily 
Chronicle  was  his  sole  means,  and  that  he  had  a  wife  and  family 
to  support. 

E,  A.  Forman,  for  the  defendant.  The  appointment  of  a 
receiver  in  such  a  case  as  this  is  quite  unprecedented.  All  the 
cases  in  which  receivers  have  been  appointed  by  way  of  equitable 
execution  under  s.  25,  sub-s.  8,  of  the  Judicature  Act,  1873,  are 
cases  where  there  has  been  something  in  the  nature  of  property 
to  receive.  But  there  is  no  precedent  for  such  an  appointment 
in  relation  to  future  earnings,  in  order  to  earn  w^hich  substantial 
personal  services  are  necessary.  It  was  pointed  out  in  Manchester 
and  Liverpool  District  Banking  Co.  v.  ParMnson  (1)  that  in  the 
case  of  profits  of  a  business  an  order  appointing  a  receiver  is 
useless,  unless  he  is  also  appointed  manager.  In  this  case  the 
services  on  which  the  earnings  depend  cannot  be  performed  by 
a  deputy.  The  Court  will  not  make  an  order  which  would  be 
futile.  They  cannot  compel  the  defendant  to  act  as  foreign 
correspondent  to  the  Daily  Chronicle  in  order  to  pay  the  judg- 
ment debt,  or  compel  the  proprietors  of  the  newspaper  to  employ 
him.  The  defendant's  engagement  is  his  only  means  of  subsist- 
ence, and  the  effect  of  the  order  that  his  salary  shall  be  receivable 
by  a  receiver  must  be  to  prevent  his  earning  it  in  future.  Such 
an  order  could  not  have  been  made  by  the  Court  of  Chancery 
before  the  Judicature  Act;  and  it  is  submitted  that  there  is 
nothing  in  that  Act  to  authorize  such  an  order.  Sect.  25, 
sub-s.  8,  of  the  Judicature  Act,  1873,  gives  power  to  make  an 
order  for  a  receiver  where  the  Court  thinks  it  "just  or  con- 
venient" to  do  so.  It  was  never  intended  by  those  words  to 
extend  the  power  of  appointing  a  receiver  previously  exercised 
(1)  22  Q.  B.  D.  173. 
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by  the  Court  of  Chancery  to  such  a  case  as  this.    It  has  been      C.  A. 
held  that  the  future  salary  of  a  medical  officer  of  health  cannot  1893 
be  attached  by  a  garnishee  order :  Eall  v.^  PritchefL  (1)    [He  holmes 
also  cited  In  re  Mirams  (2)  ;  Hamilton  v.  Brogden.  (3)]  Millage, 

Philbrick,  Q.G.,  and  Arnold  Herbert,  for  the  plaintiff.  It  is 
submitted  that  whatever  may  be  the  subject  of  an  assignment 
can  now  be  reached  by  way  of  equitable  execution  through  the 
appointment  of  a  receiver.  Tailhy  v.  Official  Receiver  (4)  shews 
that  there  may  be  an  assignment  of  future  earnings,  such  as  the 
defendant's  salary.  The  Court  has  power,  under  the  Judicature 
Act,  1873,  s.  25,  sub-s.  8,  to  appoint  a  receiver  where  they  think 
it  "just  or  convenient."  It  is  certainly  just  that  the  defendant 
should  be  compelled  to  satisfy  his  debt;  and  it  is  convenient, 
for  the  difficulties  suggested  are  only  theoretical.  It  is  not  to  be 
supposed  that  the  defendant  will  throw  up  the  appointment  which 
constitutes  his  only  means  of  subsistence,  or  on  the  other  hand 
that  the  plaintiff  would  destroy  the  source  from  which  she  hopes 
to  get  her  money  by  insisting  on  the  whole  of  the  salary  being 
received  by  the  receiver.  Legally,  each  weekly  payment  would 
be  subject  to  attachment  by  garnishee  order  when  due,  though 
practically  it  is  impossible  to  attach  it  before  it  is  paid.  That 
being  so,  the  Court  will  assist  the  plaintiff  by  appointing  a 
receiver.  If  the  order  is  left  standing,  the  practical  effect  will 
be  that  the  judgment  debt,  or  at  any  rate  a  portion  of  it,  will  be 
paid. 

[They  cited  In  re  Shine  (5) ;  Ex  2)arte  Bemvell.  (6)] 
Forman,  in  reply,  cited  Salt  v.  Cooper.  (7) 

Cur.  adv.  vult. 

March  9.    The  judgment  of  the  Court^  (Lindley  and  Bo  wen, 
L.JJ.)  was  delivered  by — 

Lindley,  L.J.  This  is  an  appeal  from  an  order  appointing  a 
receiver  of  moneys  to  become  payable  to  the  defendant  by  third 
parties  in  consideration  of  services  to  be  performed  by  him  for 
them. 

(1)  3  Q.  B.  1).  215.  (4)  13  App.  Cas.  523. 

(2)  [1891]  i  Q.  B.  591.  (5)  [1892]  1  Q.  B.  522. 

(3)  W.  N.  (1891)  p.  3G.  (G)  14  Q.  B.  D.  r.Ol. 

(7)  IG  Ch.  D.  544. 
Vol,  I.  1893.  2  U  2 
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The  action  is  for  money  lent,  and  on  June  4, 1889,  the  plaintiff 
recovered  judgment  against  the  defendant  for  500Z.  and  costs. 
The  defendant  has  no  assets  in  this  country.  He  lives  in  Paris. 
He  is  the  foreign  correspondent  of  a  London  daily  morning 
newspaper,  and  under  an  agreement  between  him  and  the  pro- 
prietors of  the  newspaper  he  receives  from  them  weekly  a  sum  of 
81,  8s.,  which  is  paid  to  him  through  a  Paris  banker. 

The  plaintiff,  being  unable  to  obtain  payment  of  her  judgment 
debt,  first  applied  for  a  garnishee  order ;  but,  as  no  weekly  pay- 
ments were  in  arrear,  no  order  could  be  made.  It  is  plain  that 
the  defendant's  earnings  cannot  be  reached  by  that  process.  The 
plaintiff  then  applied  by  summons  in  chambers  for  the  appoint- 
ment of  a  receiver,  by  way  of  equitable  execution,  of  all  sums 
due  and  payable,  or  to  become  due  and  payable,  to  the  defendant 
by  the  proprietors  of  the  newspaper.  The  only  party  to  whom 
the  summons  was  addressed  was  the  defendant.  The  proprietors 
of  the  newspaper  were  not  parties  to  it.  The  judge  at  chambers 
dismissed  the  application  with  costs.  The  plaintiff  appealed  to 
the  Divisional  Court,  and  that  Court  reversed  the  order  made  in 
chambers,  and  appointed  a  receiver  in  the  following  terms.  [The 
Lord  Justice  here  read  the  order.]  The  present  appeal  is  from 
this  order. 

The  question  raised  by  the  appeal  is  one  of  great  importance, 
not  only  to  the  parties  immediately  concerned,  but  to*  every 
wage-earning  person  in  the  country.  The  question  involved  in 
the  appeal  is  whether  a  judgment  creditor  is  entitled  to  a  receiver 
of  the  future  earnings  of  his  judgment  debtor. 

Going  back  to  the  time  before  the  Judicature  Acts,  it  is  clear 
that  a  judgment  creditor  had  no  such  right.  The  common  law 
writs  of  execution  did  not  extend  to  future  income.  The 
garnishee  process  did  not  reach  it ;  nor  was  the  statutory  process 
of  charging  orders  applicable  to  wages  or  other  remuneration  for 
personal  services.  The  Courts  of  common  law  had  no  jurisdiction 
to  appoint  a  receiver.  The  Court  of  Chancery  no  doubt  had ; 
but  the  jurisdiction  was  confined  to  certain  classes  of  cases  within 
which  such  a  case  as  the  present  cannot  be  brought.  In  con- 
sidering the  jurisdiction  of  the  Court  of  Chancery  to  appoint  a 
receiver,  we  may  dismiss  from  our  minds  all  cases  in  which  the 
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Court  interfered  to  enforce  its  own  decrees  against  property,  the 
subject-matter  of  a  suit  in  equity.  We  have  nothing  to  do  here 
with  a  suit  to  enforce  a  charge  created  by  the  debtor.  We  have 
simply  to  deal  with  a  case  in  which  an  ordinary  judgment 
creditor  sought  the  aid  of  a  Court  of  equity  to  enforce  his  judg- 
ment against  property  not  capable  of  being  reached  by  any 
common  law  process.  The  only  cases  of  this  kind  in  which 
Courts  of  equity  ever  interfered  were  cases  in  which  the  judgment 
debtor  had  an  equitable  interest  in  property  which  could  have 
been  reached  at  law,  if  he  had  had  the  legal  interest  in  it,  instead 
of  an  equitable  interest  only.  This  will  be  found  explained  by 
Jessel,  M.E.,  in  Salt  v.  Cooper  (1),  and  more  recently  by 
Chitty,  J.,  in  Wills  v.  Luff  (2),  and  by  the  Court  of  Appeal  in  In 
re  Shephard.  (3)  It  is  an  old  mistake  to  suppose  that,  because 
there  is  no  effectual  remedy  at  law,  there  must  be  one  in  equity. 
But  the  mistake,  though  old  and  often  pointed  out,  is  sometimes 
inadvertently  made  even  now.  Courts  of  equity  proceeded  upon 
well-known  principles  capable  of  great  expansion ;  but  the 
principles  themselves  must  not  be  lost  sight  of.  The  principle 
on  which  alone  the  order  in  this  case  could  be  supported  before 
the  Judicature  Acts  is  well  explained  by  Cotton,  L.J.,  in  Anglo- 
Italian  Bank  v.  Davies  (4)  ;  it  is  that  Courts  of  equity  gave  relief 
where  a  legal  right  existed  and  there  were  legal  difficulties 
which  prevented  the  enforcement  of  that  right  at  law.  But  the 
existence  of  a  legal  right  is  essential  to  the  exercise  of  this 
jurisdiction.  The  judgment  creditor  here  has  a  legal  right  to  be 
paid  his  debt,  but  not  out  of  the  future  earnings  of  his  debtor ; 
and  the  Court  of  Chancery  had  no  jurisdiction  to  prevent  him 
from  earning  his  living  or  from  receiving  his  earnings,  unless 
he  had  himself  assigned  or  charged  them.  The  Court  could  not 
restrain  him  from  receiving  them  until  his  creditor  could  attach 
them  under  the  process  of  garnishment ;  nor  did  the  Court  ever 
presume  to  enlarge  a  judgment  creditor's  rights;  nor,  under 
colour  of  assisting  him  to  enforce  those  rights,  did  the  Court 
of  Chancery  reach  by  its  process  a  kind  of  property  which  was 
not  liable  to  execution.    Before  debts  and  money  were  made 


(1)  IG  Ch.  D.  544. 

(2)  38  Ch.  D.  107. 


(.3)  43  Ch.  D.  131. 
(4)  9  Ch.  1).  275. 
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0.  A.      liable  to  an  execution  by  statute,  they  could  not  be  reached  by 
1893       an  ordinary  judgment  creditor  in  equity  any  more  than  at  law. 
Holmes    If  the  earnings  could  have  been  reached  under  a  writ  of  seques- 
MiLLAGE.    tration,  a  receiver  might  have  been  appointed,  as  in  Willcoch  v. 
Lindi^L  J.   Terrell  (1),  but  a  writ  of  sequestration  was  never  issued  before 
the  Judicature  Acts  in  order  to  attach  a  man's  personal  earnings. 

If,  therefore,  the  defendant  were  in  this  country,  the  plaintiff 
would  have  no  right  upon  any  principle  of  equity  to  a  receiver 
of  his  earnings.  The  defendant's  absence  abroad  is  not  a  cir- 
cumstance on  which  the  plaintiff  can  rely  for  assistance.  That 
circumstance  might  avail  her  if  she  had  a  right  to  the  de- 
fendant's earnings,  and  could  not  get  them  by  reason  of  the 
defendant's  absence ;  but  such  absence  does  not  create  a  right  to 
the  earnings ;  and  it  is  the  non-existence  of  that  right  which 
prevents  the  plaintiff  from  obtaining  relief.  For  these  reasons 
we  are  of  opinion  that  the  present  case  cannot  be  brought 
under  any  principle  applicable  to  the  appointment  of  receivers 
by  the  Court  of  Chancery  before  the  passing  of  the  Judicature 
Acts. 

We  pass  now  to  those  Acts.  The  only  section  expressly 
applicable  to  receivers  is  s.  25,  clause  8,  of  the  Judicature  Act, 
1873,  which  says  that  a  receiver  may  be  "  appointed  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  which  it  shall  appear 
to  the  Court  to  be  just  or  convenient  that  such  order  should  be 
made."  The  order  appealed  from  was  made  by  the  Divisional 
Court  under  the  authority  supposed  to  be  conferred  by  this 
section.  There  is  no  doubt  that  since  the  Judicature  Acts 
receivers  by  way  of  equitable  execution  can  be  appointed  in 
proper  cases  by  all  divisions  of  the  High  Court  on  a  motion  or 
summons,  without  the  necessity  of  a  fresh  action  or  suit  on  the 
judgment.  This  is  plain  from  Salt  v.  Cooper  (2) ;  Smith  v. 
Cowell  (3)  ;  Anglo-Italian  Banh  v.  Bavies  (4),  and  In  re  Peace 
and  Waller,  (5)  In  Smith  v.  Cowell  (3)  and  some  other  cases  the 
jurisdiction  seems  to  have  been  rested  on  s.  25,  clause  8,  of  the 
Judicature  Act,  1873.    In  Salt  v.  Cooper  (2)  the  jurisdiction 


(1)  3  Ex.  D.  323. 

(2)  16  Ch.  D.  544. 


(3)  6  Q.  B.  D.  75. 

(4)  9  Ch.  D.  275. 

(5)  24  Ch.  D.  405. 
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was  based  on  those  sections  which  abolish  the  old  Courts  and 
transfer  their  respective  jurisdictions  to  the  High  Court,  and 
empower  every  division  of  that  Court  to  give  complete  relief  in 
every  case  which  comes  before  it.  But  accepting  the  construction 
put  upon  s.  25,  clause  8,  of  the  Judicature  Act,  1873,  in  Smith  v. 
Cowell  (1),  and  later  cases,  according  to  which  a  receiver  can  be 
appointed  in  a  proper  case  by  way  of  equitable  relief  at  the 
instance  of  a  judgment  creditor  against  his  debtor,  the  question 
next  arises  whether  it  is  "just  or  convenient "  to  appoint  a  re- 
ceiver in  a  case  of  this  description.  The  meaning  of  this  phrase 
was  considered  in  North  London  Railway  Co.  v.  Great  Northern 
Bailway  Co.  (2),  and  it  was  there  decided  that  the  phrase  did  not 
justify  the  granting  of  an  injunction  in  a  case  in  which  no  in- 
junction could  be  granted  by  any  Court  before  the  Judicature 
Acts  came  into  operation.  The  same  reasoning  obviously  applies 
to  the  appointment  of  receivers  as  well  as  to  the  grant  of  in- 
junctions. Although  iuj unctions  are  granted  and  receivers  are 
appointed  more  readily  than  they  were  before  the  passing  of  the 
Judicature  Acts,  and  some  inconvenient  rules  formerly  observed 
have  been  very  properly  relaxed,  yet  the  principles  on  which 
the  jurisdiction  of  the  Court  of  Chancery  rested  have  not  been 
changed.  This  has  been  laid  down  in  several  cases  decided  since 
those  Acts  came  into  operation,  notably  in  Manchester  and  Liver- 
pool District  Banlcing  Co.  v.  Parkinson.  (3)  In  WhittaJcer  v. 
Whittalcer  (4),  an  order  nisi  was  made  for  the  appointment  of  a 
receiver  to  get  in  a  debt  which  might  be  attached  under  the 
garnishee  order ;  but  this  case  was  disapproved  in  Manchester  and 
Liverpool  District  Banldng  Co.  v.  Parkinson  (3),  and  cannot  be 
relied  on. 

In  the  last-mentioned  case  an  order  for  a  receiver  was  dis- 
charged, because  there  was  no  difficulty  in  enforcing  payment 
of  a  judgment  by  the  ordinary  legal  methods.  In  this  case  there 
is  such  a  difficulty ;  but  it  does  not  arise  from  any  impediment 
which  the  old  Court  of  Chancery  had  jurisdiction  to  remove. 
The  difficulty  arises  from  the  fact  that  future  earnings  are  not 
by  hiw  attachable  by  any  process  of  execution  direct  or  indirect. 
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(2)  11  Q.  15.  D.  30. 
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In  Westhead  v,  Biley  (1),  and  in  In  re  Coney  (2),  receivers  were 
appointed  of  a  debtor's  interest  in  personal  property,  but  the 
property  there  in  question  was  of  a  kind  which  the  execution 
creditor  had  a  right  to  reach ;  and  those  cases  fall  far  short  of 
being  authorities  for  such  an  order  as  that  now  before  us. 

In  a  popular  sense,  almost  any  mode  of  making  a  man  pay  his 
debts  may  be  just,  and  convenient  at  least  to  the  creditor  ;  and  in 
that  sense  it  may  be  just  and  convenient  to  appoint  a  receiver  in 
a  case  like  this.  But  even  in  a  popular  sense  such  an  order  may 
be  anything  but  just  or  convenient  to  the  newspaper  affected  by 
it.  The  appointment  of  a  receiver  is  a  serious  interference  with 
its  business.  We  cannot  judicially  hold  the  appointment  of  a 
receiver  in  a  case  in  which  no  Court  could  grant  a  receiver  before 
the  Act  to  be  just  or  convenient  within  the  true  meaning  of 
s.  25,  clause  8,  of  the  Judicature  Act,  1873.  We  cannot  come 
to  the  conclusion  that  this  section  was  intended  to  alter  the  law 
of  debtor  and  creditor,  and  the  relation  of  employer  and  employed, 
to  such  a  very  serious  extent  as  the  order  appealed  from,  if 
upheld,  would  alter  them. 

We  have  carefully  gone  through  the  Judicature  Acts  and 
Orders,  including  Orders  XLii.  to  XLVi.,  relating  to  executions 
and  similar  matters,  and  we  have  examined  the  cases  in  the 
Law  Eeports  in  which  receivers  have  been  appointed  since 
those  Acts  came  into  operation,  but  we  can  find  no  enactment  or 
rule  or  authority  on  which  the  order  appealed  from  can  be 
supported.  Order  xlii.,  r.  3,  only  enables  a  receiver  to  be 
appointed  where  one  could  be  appointed  before  the  J udicature 
Acts  came  into  operation.  The  rules  relating  to  sequestration 
have  never  been  understood  as  extending  to  such  a  case  as  this. 
The  Divisional  Court  did  not  allude  to  them ;  nor  did  counsel 
rely  on  them.  We  only  mention  them  to  shew  that  they  have 
not  been  overlooked. 

Again,  we  have  not  to  consider  whether  it  would  be  possible 
to  reach  these  earnings  by  proceedings  in  Bankruptcy  or  under 
the  Judgment  Debtors  Act ;  for  no  such  proceedings  have  been 
taken. 

The  conclusion  of  the  whole  matter  is  that  the  order  appealed 
(1)  25  Ch.  D.  413.  (2)  29  Ch.  D.  993. 
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from  is  not  warranted  either  by  the  Judicature  Acts,  and  rules,      C.  A. 
or  by  any  principle  by  which  Courts  of  law ^  or  equity  were  1893 
guided  before  those  Acts  were  passed.    It  follows  that  there  was  holmes 
no  jurisdiction  to  make  the  order.  Millage. 

Unless  a  man  has  assigned  or  charged  his  future  earnings  or 
has  made  a  sum  payable  out  of  them,  they  cannot  be  prospec- 
tively impounded  by  any  of  his  creditors  by  any  ordinary  process 
of  execution,  whether  legal  or  equitable.  If  the  law  in  this 
respect  is  to  be  altered,  it  must  be  done  by  the  legislature.  But 
the  law  ought  not  to  be  altered  by  stretching  what  are  called 
equitable  executions,  or,  in  other  words,  by  appointing  receivers 
in  cases  to  which  the  equitable  jurisdiction  of  the  Court  of 
Chancery  had  no  application.  Fry,  L.J.,  was  quite  right  when 
he  warned  the  profession  against  supposing  that  the  appoint- 
ment of  a  receiver  is  a  form  of  execution  which  can  be  obtained 
"without  shewing  to  the  Court  the  existence  of  the  circum- 
stances creating  the  equity  on  which  alone  the  jurisdiction 
arises."    See  In  re  Shephard.  (1) 

The  order  appealed  from  must  be  discharged. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Dixon,  Weld  &  Bixons, 
Solicitors  for  defendant :  Colyer  &  Colyer. 

(1)  43  Ch.  D.  131,  at  p.  138. 

E.  L. 
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NECK  V,  TAYLOR. 


—  Fractice — Security  for  Costs — Counter-claim  arising  out  of  same  Transaction  a& 
Claim — Counter-claim  suhstantially  amounting  to  Defence — Discretion. 

Where  a  defendant  resident  out  of  the  jurisdiction  set  up  a  counter-claim 
which  arose  out  of  the  same  transaction  as  the  claim  and  was  in  substance, 
though  not  technically,  in  the  nature  of  a  defence  to  the  action  :— 

Held,  that  the  Court  had  a  discretion  to  refuse  to  order  the  defendant  to  give 
security  for  the  costs  of  the  counter-claim. 

Appeal  from  the  order  of  a  Divisional  Court  (Lord  Cole- 
ridge,  C.J.,  and  Collins,  J.),  setting  aside  an  order  at  chambers 
which  directed  that  the  defendant  should  give  security  for  tha 
costs  of  the  counter-claim. 

The  facts  were  as  follows.    The  action  was  brought  by  the 
plaintiff,  a  boarding-house  keeper,  for  the  sum  of  69Z.,  the 
balance  of  an  account  for  board  and  lodging  supplied  to  the 
defendant,  after  giving  credit  for  payments  made.   The  defendant 
in  her  statement  of  defence  denied  that  she  was  indebted  as 
alleged  in  the  claim ;  and  counter-claimed  in  respect  of  the 
wrongful  detention  of  certain  jewellery.    She  alleged  in  the 
counter-claim  that  the  plaintiff  by  force  and  threats  induced 
and  constrained  her  to  part  with  a  diamond  ring,  and  wrongfully 
refused  to  deliver  to  her  and  retained  certain  other  jewellery, 
which  she  had  deposited  with  the  plaintiff  for  safe  custody; 
and  she  claimed  a  return  of  the  ring  and  other  jewellery  or 
250Z.  damages.    Particulars  of  the  counter-claim  had  been  deli- 
vered, which  stated  that  the  plaintiff  refused  to  allow  the 
defendant  to  leave  the  boarding-house  until  she  had  handed  over 
a  diamond  ring  to  the  plaintiff ;  that  the  plaintiff  represented  to- 
the  defendant  that  by  the  law  of  England  the  defendant  must 
remain  in  the  house  till  she  paid  plaintiff's  demand ;  that  the 
defendant,  constrained  by  such  threats  and  acting  on  the  plain- 
tiff's representations,  parted  with  the  diamond  ring  as  aforesaid, 
in  order  to  obtain  liberty  to  leave  the  house;  and  that  the 
plaintiff,  in  whose  custody  the  rest  of  the  jewellery  was  depo- 
sited, refused  to  deliver  the  same  on  the  defendant's  demand^ 
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and  compelled  the  defendant  to  depart  without  delivery  of  the       C.  A. 
same,  and  still  withheld  the  same.    The  defendant  \3iS  a  foreigner  1893 
and  was  resident  out  of  the  jurisdiction.    It  appeared  from  the  neck 
affidavits,  that  the  plaintiff  had  given  the  defendant  a  receipt  tayloe. 
for  the  jewellery,  stating  it  to  be  deposited  as  a  security  for  the 
sum  of  691.  owing  to  the  plaintiff.     The  plaintiff  applied  at 
chambers  for  an  order  that  the  defendant  should  give  security 
for  the  costs  of  the  counter-claim,  and  the  master  granted  the 
application.     The  judge  at  chambers,  on  appeal,  affirmed  the 
decision  of  the  master.    But  the  Divisional  Court,  on  appeal, 
reversed  his  decision,  and  set  aside  the  order  for  security  for 
costs. 

Bose-Innes,  for  the  plaintiff.  The  counter-claim  in  this  case  is 
not  in  the  nature  of  a  set-off.  It  is  a  distinct  claim  for  damages 
for  a  tort  wholly  independent  of  the  claim  and  to  a  greater 
amount.  It  must  be  treated  as  a  cross-action  in  which  the 
defendant  is  the  actor,  and  therefore,  being  resident  out  of  the 
jurisdiction,  she  ought  to  give  security  for  the  costs  of  it. 

[LoED  EsHER,  M.R.  In  the  case  of  an  action  upon  a  contract 
and  counter-claim  for  damages  for  breaches  of  the  same  contract, 
would  it  necessarily  be  right  to  treat  the  defendant  as  a  plaintiff 
in  a  cross-action  in  respect  of  the  counter-claim  ?] 

It  is  submitted  that  the  tort  here  complained  of  by  the 
defendant  cannot  be  said  in  a  legal  sense  to  arise  out  of  the 
same  transaction  as  the  claim. 

[LoKD  EsiiER,  M.ll.  It  arose  out  of  the  relation  of  boarding- 
house  keeper  and  lodger.  It  seems  probable  upon  the  facts 
alleged  that  the  plaintiff  in  substance  claimed  a  lien  on  these 
goods  for  the  board  and  lodging  supplied  to  the  defendant.] 

I  lie  cited  Syhes  v.  Sacerdoti  (1)  ;  Winterjield  v.  Bnuhium  (2)  ; 
Maplesou  v.  Masini  (3) ;  LaJce  v.  HaseUlne.  (4)] 

Seven,  for  the  defendant.  This  counter-claim  is  really  the 
defence  to  the  action  ;  and  it  would  not  be  just  that  the  defend- 
ant should  be  precluded  from  setting  it  up,  as  might  be  the  case 
if  she  lias  to  give  security.    The  true  test  in  these  cases  is  that 


(1)  15Q.  B.  D.  423. 

(2)  3  Q.  B.  D.  324. 


(3)  5  Q.  B.  D.  11 1. 
(1)  55  L.  J.  (Q.B.)  205. 
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C.A.      laid  down  in  Sylces  y.  Sacerdoti  (1),  viz.,  whether  the  counter- 
1893      claim  arises  out  of  the  same  transaction  as  the  claim.    If  so,  the 
Neck      defendant  is  not,  for  this  purpose,  really  in  the  position  of  a 
[•aylok.    plaintiff  in  a  cross-action.  If  a  defendant  is  really  in  the  position 
of  an  actor  in  respect  of  the  counter-claim,  and  is  resident  abroad, 
he  must,  no  doubt,  give  security  for  costs ;  otherwise,  he  need 
not. 

In  this  case  it  is  contended  that  the  defendant's  counter-claim 
must  be  regarded  as  in  substance  a  defence.  In  SyTces  v.  Sacer- 
doti (1),  and  in  Winterfield  v.  Bradnum  (2),  the  claim  was  no 
longer  in  dispute,  and  therefore  the  only  litigation  pending  was 
on  the  counter-claim. 

Bose-Innes,  in  reply. 

LoKD  EsHER,  M.E.  The  rule  laid  down  by  the  cases  seems  to 
be  as  follows.  Where  the  counter-claim  is  put  forward  in  respect 
ot  a  matter  wholly  distinct  from  the  claim,  and  the  person  putting 
it  forward  is  a  foreigner  resident  out  of  the  jurisdiction,  the  case 
may  be  treated  as  if  that  person  were  a  plaintiff,  and  only  a 
plaintiff,  and  an  order  for  security  for  costs  may  be  made  accord- 
ingly, in  the  absence  of  anything  to  the  contrary.  Where, 
however,  the  counter-claim  is  not  in  respect  of  a  wholly  distinct 
matter,  but  arises  in  respect  of  the  same  matter  or  transaction 
upon  which  the  claim  is  founded,  the  Court  will  not,  merely 
because  the  party  counter-claiming  is  resident  out  of  the  juris- 
diction, order  security  for  costs;  it  will  in  that  case  consider 
whether  the  counter-claim  is  not  in  substance  put  forward  as 
a  defence  to  the  claim,  whatever  form  in  point  of  strict  law 
and  of  pleading  it  may  take,  and,  if  so,  what  under  all  the  cir- 
cumstances will  be  just  and  fair  as  between  the  parties ;  and  will 
act  accordingly.  Therefore,  the  Court  in  that  case  will  have  a 
discretion.  It  is  clear  to  me  in  the  present  case  that  the  counter- 
claim is  not  in  respect  of  a  matter  wholly  distinct  from  and 
independent  of  that  upon  which  the  claim  is  based;  on  the 
contrary,  it  arises  out  of  the  very  same  transaction  in  respect  of 
which  the  action  is  brought.  It  is,  in  reality,  the  defendant's 
defence  to  the  action,  though,  as  a  matter  of  pleading,  it  is,  and 
(1)  15  Q.  B.  D.  423.  (2)  3  Q.  B.  D.  32L 
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necessarily  is,  put  forward  by  way  of  counter-claim.  Under 
these  circumstances,  I  think  that  the  Divisiona.1  Court  had  a 
discretion  in  the  matter,  and  I  see  no  reason  for  thinking  that 
they  exercised  such  discretion  otherwise  than  rightly. 

For  these  reasons,  I  think  that  the  appeal  should  be  dismissed. 

LiNDLEY,  L.J.  I  am  of  the  same  opinion.  The  matters  set 
out  in  the  counter-claim  appear  to  me  to  be  of  such  a  nature 
and  so  closely  connected  with  the  cause  of  action  that,  whatever 
according  to  legal  technicalities  they  may  be  called,  they  are,  in 
substance,  in  the  nature  of  a  defence  to  the  action.  The 
plaintiff  sues  for  a  debt  for  which  he  holds  security.  The 
defendant  says,  "  I  owe  you  nothing ;  give  me  back  my  secu- 
rity." Under  these  circumstances,  it  does  not  seem  to  me  just 
or  fair  that  the  defendant  should  have  to  give  security  for  costs 
as  the  price  of  being  allowed  to  plead  such  defence. 

Lopes,  L.J.  In  cases  of  this  kind  we  ought,  I  think,  to  have 
regard,  not  so  much  to  the  record,  construed  according  to  the 
strict  rules  of  pleading,  as  to  the  substantial  position  of  the 
parties  to  the  record.  Bearing  that  in  mind,  it  seems  to  me  that 
the  facts  set  up  in  this  counter-claim  are  in  the  nature  of  a 
defence,  arising  as  they  do  out  of  the  same  set  of  circumstances 
as  the  claim ;  and  therefore  it  would  not  be  right  to  require  the 
defendant  to  find  security  for  costs,  although  she  is  resident 
abroad.  For  these  reasons,  I  think  that  the  decision  of  the 
Court  below  was  right  and  that  this  appeal  should  be  dismissed. 

A^joeal  dismissed. 

Solicitor  for  plaintiff :  Guilford  E.  Lewis. 
Solicitors  for  defendant :  Bavenscroft,  Kills,  &  Woodward, 

E.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

EORSTER  v.  FARQUHAR  and  Othees. 

Practice — Costs — Discretion  of  Court  over — Good  Cause"— Trial  by  Jury — 
Plaintiff  successful  on  the  event  of  the  Action — Items  of  Damage  on  which 
Defendant  successful — Order  lxv.,  r.  1. 

No  closer  definition  can  be  given  of  what  will  constitute  "good  cause,"  under 
Order  lxv.,  r.  1,  for  making  an  order  in  a  case  tried  with  a  jury  that  costs  shall 
not  follow  the  event,  than  that  there  will  be  good  cause,  whenever  it  is  fair  and 
just  as  between  the  parties  that  such  an  order  should  be  made. 

In  an  action  for  breach  of  a  contract  to  put  the  drainage  of  a  house  into 
good  condition,  which  was  tried  with  a  jury,  the  plaintiff  claimed  as  special 
damage  certain  items  in  respect  of  expenses  incurred  by  him  in  consequence  of 
an  illness  which  broke  out  in  his  family.  The  plaintiff  did  not  make  this 
claim  oppressively  or  vexatiously,  but  was  acting  on  an  opinion  expressed  by 
his  medical  man  that  such  illness  was  occasioned  by  defective  drainage.  The 
jury  gave  a  verdict  in  the  action  for  the  plaintiff,  but  found,  with  regard  to  the 
special  damage  claimed  as  above  mentioned,  that  the  illness  in  plaintiff's  family 
did  not  arise  from  the  defects  in  the  drainage : — 

Held,  that  there  was  "good  cause"  for  making  an  order  that  the  plaintiff, 
though  successful  in  the  action,  should  pay  to  the  defendants  the  costs  of  the 
items  of  special  damage  in  respect  of  which  he  had  failed. 

Appeal  from  the  order  of  Cave,  J.,  directing  that  the  plaintiff 
should  pay  the  defendants'  costs  in  relation  to  the  first  three 
items  of  special  damage  claimed  by  the  plaintiff. 

The  action,  which  was  tried  by  the  learned  judge  with  a  jury, 
was  for  breach  of  an  agreement  to  put  the  drainage  of  a  house 
into  good  condition.  The  facts  appeared  to  be  as  follows.  The 
plaintiff  agreed  to  take  a  lease  of  a  house  from  the  defendants,  on 
their  undertaking  to  put  the  drainage  of  the  house  into  good 
condition,  which  they  accordingly  agreed  to  do.  The  lease  was 
executed,  and  the  plaintiff  entered  into  occupation  of  the  house. 
Shortly  afterwards  the  plaintiff's  children  and  some  of  his  servants 
were  attacked  by  scarlet  fever,  which  the  medical  man  called  in 
by  the  plaintiff  attributed  to  defective  drainage.  The  drainage 
of  the  house  was,  in  consequence,  examined  and  found  to  be 
defective.  The  plaintiff  thereupon  brought  the  action,  alleging 
in  his  statement  of  claim  that  the  illness  in  his  family  was 
occasioned  by  the  defective  drainage,  which  was  denied  in  the 
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statement  of  defence.    The  plaintiff,  in  his  statement  of  claim,      0.  A. 
claimed  special  damages  as  follows  :   (1.)  Medical  attendance,  1893 
medicine,  and  nurses,  217Z.  19s.;  (2.)  Cost  of  disinfection  of  Forster 
house  and  furniture,  and  removal  of  the  same,  109Z. ;  [(3.)  Cost  farquhar. 
of  houses  to  which  plaintiffs  family  and  household  were  removed, 
and  expenses  of  removal,  40Z. ;  (4.)  Fees  and  expenses  of  sanitary- 
engineer,  26?.  18s.  6d. 

Evidence  was  given  by  medical  men  at  the  trial,  according  to 
which  the  scarlet  fever  in  plaintiff's  family  was  not  occasioned 
by  the  defects  in  the  drainage.  The  jury  found  for  the  plaintiff 
for  127.  12s.  damages  under  head  (4.),  for  which  judgment  was 
given  for  the  plaintiff ;  but,  with  regard  to  the  other  heads  of 
damage,  they  found  that  the  scarlet  fever  had  not  been  caused 
by  the  defective  drainage.  The  judge,  upon  such  finding  of  the 
jury,  refused  to  certify  for  costs  under  the  County  Courts  Act, 
1888,  s.  116,  and  made  the  order  appealed  against. 

Barnard  Lailey,  for  the  plaintiff.  Under  Order  Lxv.,  r.  1,  in 
cases  tried  with  a  jury  the  costs  follow  the  event,  unless  "  for 
good  cause "  the  judge  otherwise  orders.  In  this  case  the 
plaintiff,  having  recovered  less  than  20Z.,  was  deprived  of  costs 
by  s.  116  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
but  for  which  he  would,  under  Order  lxv.,  r.  1,  be  entitled  to 
costs  in  the  absence  of  an  order  "  for  good  cause "  to  the 
contrary.  The  judge  has  ordered  the  plaintiff,  the  successful 
party  in  the  litigation,  to  pay  the  defendants'  costs  of  certain 
items  of  special  damage  claimed.  He  has  really  treated  the 
case  as  if  these  items  were  separate  "  issues  "  in  the  cause,  which 
they  clearly  are  not.  He  had  not  jurisdiction  to  order  the 
plaintiff  to  pay  these  costs  without  "good  cause,"  and  it  is  sub- 
mitted that  there  is  nothing  that  could  constitute  "  good  cause  " 
here.  The  plaintiff,  though  unsuccessful  in  respect  of  these  heads 
of  damage,  clearly  acted  bona  fide  in  claiming  them,  as  he  acted 
on  the  opinion  of  his  medical  man.  There  is  no  ground  for  any 
suggestion  that  he  acted  oppressively  or  mala  fide  in  making 
these  claims.  It  is  submitted  that  to  constitute  good  cause 
within  Order  lxv.,  r.  1,  there  must  be  something  in  the  nature 
of  misconduct  or  oppression  on  the  part  of  the  plaintiff :  Cooper 
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C.A.      T.  WhittingTiam.  (1)    The  mere  fact  that  a  plaintiff  bona  fide 
1893       overestimates  his  damages  is  not  misconduct  or  oppression.  [He 
FoESTER    also  cited  Jones  v.  Curling  (2)  ;  Huxley  v.  West  London  Extension 

Channell,  Q.C.,  and  Marchant  Williams,  for  the  defendants. 
The  meaning  of  the  expression  "  good  cause "  in  Order  Lxv., 
r.  1,  is  not  confined  to  cases  of  oppression  and  misconduct  by 
the  successful  party.  In  any  case  where  it  would  be  unjust 
that  the  costs  should  follow  the  event,  there  is  good  cause  for 
ordering  otherwise.  The  questions,  whether  these  items  of 
damage  claimed  had  respectively  been  occasioned  by  the  breach 
of  contract,  may  not  have  been  issues  in  the  strict  technical 
sense  of  the  term,  but  they  were  distinct  questions  in  dispute 
between  the  parties  upon  the  pleadings.  Issues  in  their  nature 
distributive  are  construed  distributively  for  the  purpose  of 
taxation.  It  is  only  just  that  the  same  principle  should  be 
applied  where  there  are  questions  which,  though  not  technically 
"  issues,"  are  yet  distinct  matters  in  dispute,  and  on  which  the 
party,  who  is  unsuccessful  on  the  general  event  of  the  litigation, 
has  succeeded.  It  would  be  unjust  that  the  defendants,  who 
have  succeeded  on  what  was  really  the  most  important  and  ex- 
pensive question  in  the  litigation,  should  have  to  pay  the  costs 
incurred  by  them  in  relation  to  that  question.  This  is  not  a 
mere  question  of  an  exaggerated  estimate  of  a  claim  on  which 
the  plaintiff  succeeds — a  case  which  might  admit  of  different 
considerations.  It  is  the  case  of  distinct  claims  of  damages  on 
which  the  plaintiff  fails.    [They  cited  Bdberts  v.  Jones.  (4)] 

Barnard  Lailey,  in  reply. 

Cur.  adv.  vult, 

March  14.  The  judgment  of  the  Court  (Lord  Esher,  M.E., 
Lindley,  L.J.,  and  Bowen,  L.J.)  was  delivered  by 

BowEN,  L.J.  The  old  question  has  been  once  more  brought 
before  us  as  to  what  constitutes,  within  Order  lxv.,  r.  1,  "  good 
cause  "  for  an  order  of  a  judge,  after  a  trial  by  jury,  interfering 
with  the  ordinary  result  as  to  costs.    It  has  often  been  pointed 

(1)  15  Ob.  D.  501.  ,  (3)  14  App.  Cas.  26. 

(2)  13  Q.  B.  D.  262.  (4)  [1891]  2  Q.  B.  194. 
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out  by  this  Court  that  it  is  impossible  to  define  beforehand  the      C.  A. 
circumstances  which  may  constitute  "  good  cause,"  and  that  it  1893 
is  by  no  means  desirable  to  attempt  to  limit  language  which  the  forstek 
rule  has  left  broad  and  simple.    Light  may,  however,  be  thrown  YAmvui^^. 
on  the  meaning  of  the  words  by  considering  the  scope  and 
object  of  the  rule  in  which  they  occur. 

Subject  to  certain  exceptions,  costs  in  cases  tried  at  common 
law  used  in  former  days  to  follow  the  event  of  the  action. 
Order  lxv.,  r.  1,  placed  all  costs  both  at  common  law  and  in 
Chancery  cases,  subject  to  an  exception  which  need  not  be  con- 
sidered, in  the  discretion  of  the  judge,  but  added  a  proviso  in 
respect  of  matters  tried  with  a  jury.  The  proviso  enacts  that 
where  any  action,  cause,  matter,  or  issue  is  tried  with  a  jury, 
the  costs  shall  follow  the  event,  unless  the  judge  by  whom  such 
action,  cause,  matter,  or  issue  is  tried  shall  for  good  cause  other- 
wise order."  The  event  which  the  costs  are  in  general  to  follow 
is  not,  it  will  be  observed,  the  verdict  of  the  jury,  but  the  event 
of  the  litigation.  The  jury  may  find  a  verdict  for  one  party, 
and  nevertheless  the  judgment  in  the  end  may  be  entered  by 
the  Court  for  the  other.  In  such  a  case  the  costs,  if  left  to  the 
ordinary  course,  would  follow,  not  the  verdict,  but  the  judgment, 
as  in  the  days  before  the  Judicature  Acts.  When  the  verdict 
of  the  jury  was  decisive  of  the  action,  then  costs  would,  by 
the  general  operation  of  the  rule,  follow  the  verdict  of  the  jury, 
as  also  was  the  case  in  old  times.  Then  comes  the  exception 
engrafted  on  the  proviso,  "unless  the  judge  shall  for  good  cause 
otherwise  order."  The  general  intention  being  that  where  there 
is  a  jury  trial  the  successful  party  shall  receive  costs  and  the 
loser  pay  them,  where  will  there  be  a  good  cause,  or,  in  other 
words,  a  sufficient  reason,  for  directing  that  it  shall  be  other- 
wise? No  nearer  and  no  closer  definition  can  be  given  than 
that  there  will  be  good  cause  whenever  it  is  fair  and  just  as 
between  the  parties  that  it  should  be  so.  This  was,  in  fact,  the 
view  substantially  taken  in  the  Appeal  Court  in  the  case  of 
Jones  V.  Curling.  (1)  "The  facts,"  says  the  present  ]\[aster  of 
the  Kolls,  "must  shew  the  existence  of  something,  having  regard 
either  to  the  conduct  of  the  parties  or  to  the  facts  of  the  case, 
(1)  i;^)  Q.  B.  D.  2G2. 
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0.  A.      which  makes  it  more  just  that  an  exceptional  order  should  be 
1893      made  than  that  the  case  should  be  left  to  the  ordinary  course  of 
FoESTER    taxation."    "  Good  cause,"  says  Bowen,  L. J.,  "  really  seems  to 
Faequhab.  ^®     mean  that  there  must  exist  facts  which  might  reasonably 
Bo^^L  J    ^^^^       j^^g®  *o  think  that  the  rule  of  the  costs  following  the 
event  would  not  prpduce  justice  as  complete  as  the  exceptional 
order  which  he  himself  could  make."    "I  will  not  attempt," 
says  Fry,  L.  J.,  "  to  give  any  definition  of  what '  good  cause '  is, 
but  it  plainly  must  be  something  which  renders  it  reasonable 
that  the  judge  should  interfere  with  the  rule  that  the  costs 
should  follow  the  event." 

It  has  become  usual  in  cases  which  arise  under  this  rule  to 
cite  to  us  language  of  the  late  Master  of  the  Kolls,  Sir  George 
Jessel,  in  the  case  of  Cooper  v.  Whittingham  (1),  as  if  it 
contained  an  exhaustive  definition  of  "good  cause"  under 
Order  lxv.,  r.  1.  The  case  of  Cooper  v.  Whittingham  (1)  was 
not  a  decision  on  the  meaning  of  the  term  "good  cause."  It 
was  an  enunciation  of  a  principle  upon  which,  in  the  opinion 
of  the  Master  of  the  Kolls,  judges  should  exercise  their  dis- 
cretion under  the  earlier  portion  of  the  rule  which  relates  to 
actions  tried  before  a  judge  without  a  jury.  Against  any 
attempt  on  the  part  of  any  Court  to  impose  by  definition  or 
otherwise  a  fetter  on  the  discretion  which  the  law  has  left  to  a 
judge  in  any  particular  case  this  Court  has  always  protested.  It 
would  be  far  too  narrow  a  view  were  we  to  hold  that  good  cause 
only  exists  where  there  has  been  misconduct,  oppression,  or 
injustice  on  the  part  of  the  successful  party.  No  such  limitation 
is  to  be  found  in  the  rule ;  and  as  a  matter  of  reason  it  is  clear 
that  a  successful  litigant  need  not  have  been  guilty  of  injustice 
or  oppression  to  make  it  unfair  that  he  should  cast  on  his 
opponent  all  the  costs  of  the  litigation.  The  measure  of  what  is 
fair  as  to  costs  is  not  to  be  found  in  a  mere  consideration  of  his 
conduct  toward  the  opposite  side.  It  may  have  been  reasonable 
from  his  point  of  view  to  do  that  which  it  would  be  unreasonable 
to  make  the  opposite  litigant  pay  for.  Although  he  has  won  the 
action,  he  may  have  succeeded  only  upon  a  portion  of  his  claim 
under  circumstances  which  make  it  more  reasonable  that  he 

(1)  15  Ch.  D.  501. 
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should  bear  the  expense  of  litigating  the  remainder  than  that      C.  A. 
it  should  fall  on  his  opponent.    The  point  is  not  merely  whether  1893 
the  litigant  has  been  oppressive  in  the  way  he  waged  his  suit  or  foester 
prosecuted  his  defence,  but  whether  it  would  be  just  to  make  the  faequhar. 
other  side  pay.    We  can  get  no  nearer  to  a  perfect  test  than  the    g^^^^T^  j 
inquiry  whether  it  would  be  more  fair  as  between  the  parties 
that  some  exception  should  be  made  in  the  special  instance  to 
the  rule  that  the  costs  should  follow  upon  success.    Such  was,  as 
has  been  stated  already,  the  view  of  this  Court  laid  down  in 
Jones  V.  Curling.  (1)    Such  was  certainly  the  view  adopted 
in  the  House  of  Lords  in  Huxley  v.  West  London  Extension 
By,  Co.  (2)     "  I  cannot  entertain  a  doubt,"  says  Lord  Hals- 
bury,  L.C.,  "  that  everything  which  increases  the  litigation  and 
the  costs,  and  which  places  on  the  defendant  a  burden  which  he 
ought  not  to  bear  in  the  course  of  that  litigation,  is  perfectly 
good  cause  for  depriving  the  plaintiff  of  costs."    The  language 
of  Lord  Watson  is  to  the  same  effect :  "  I  shall  not  attempt," 
he  says,  "  a  complete  definition  of  what  is  meant  by  these  words. 
They  at  all  events  embrace  in  my  opinion  everything  for  which 
the  party  is  responsible  connected  with  the  institution  or  conduct 
of  the  suit  and  calculated  to  occasion  unnecessary  litigation  and 
expense." 

Treated  from  the  above  point  of  view,  the  present  case  under 
appeal  appears  to  us  to  be  easy  of  decision.  The  plaintiff,  as  the 
jury  found,  had  a  grievance  against  the  defendants  in  respect  of 
a  breach  of  contract  for  which  12Z.  12s.  would  be  sufficient  com- 
pensation. Serious  expense,  however,  was  occasioned  at  the  trial 
by  reason  of  the  plaintiff  having  put  forward  a  claim  under  a  head 
of  damage  which  he  failed,  i;j  the  opinion  of  the  jury,  to  make 
good.  The  expert  witnesses  called  by  the  defendants  to  rebut 
this  untenable  head  of  damage  cost  money  and  time.  The 
plaintiff  cannot  indeed  be  said  to  nave  been  acting  oppressively 
or  vexatiously  in  putting  forward  this  portion  of  his  claim. 
He  was  acting,  in  fact,  on  the  opinion — though,  as  it  afterwards 
turned  out,  the  untenable  opinion — of  his  own  medical  man. 
But  why  should  any  burden  in  respect  of  this  portion  of 
the  plaintiff's  claim  be  cast  upon  the  defendants?  It  is  said 
(1)  13  Q.  B.  D.  262.  (2)  11  App.  Cas.  26. 
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0.  A.  by  the  plaintiff  that  the  various  items  of  damage  claimed  do 

1893  not  create  separate  issues  in  the  pleader's  sense,  nor  for  pur- 

FoESTER  poses  of  taxation.    That  is  perfectly  true ;  but  it  is  a  mere 

7    ^  AR  technicality  of  pleading  and  of  the  taxing  office,  which  has  sur- 


and  when  the  term  issue  "  had  a  recognised  meaning  with 
respect  to  them.  The  real  controversy  in  the  present  action  was 
as  to  the  damage  suffered,  and  the  question  as  to  damage,  though 
not  an  issue  in  the  pleader's  sense  of  the  word,  was  a  matter  in 
controversy  and  one  which  could  be  split  up  into  separate  heads, 
each  involving  a  different  class  of  evidence.  For  all  purposes  of 
justice  these  separate  heads  of  controversy  were  different  issues, 
though  not  different  issues,  nor  even  issues  at  all,  in  the  sense  in 
which  pleaders  use  the  term.  Why  should  the  defendants,  whose 
defence  has  succeeded  on  the  most  expensive  and  the  most 
important  of  these  heads  of  controversy,  bear  the  cost  of  litigat- 
ing it  ?  If  by  making  a  special  order  as  to  costs  the  judge  could 
apply  distributively  to  these  heads  of  controversy  the  maxim 
that  he  who  loses  pays,  was  it  not  fair  and  reasonable  so  to 
direct?  It  seems  to  us  that  it  was.  So  far  from  thinking  that 
Cave,  J.,  had  no  good  cause  for  making  the  order  he  did,  what  he 
has  directed  appears  to  us,  on  the  contrary,  to  be  an  exact  and 
admirable  instance  of  the  way  in  which,  in  the  hands  of  a  com- 
petent and  accurate  judge,  the  rule  as  to  good  cause  can  usefully 
be  applied. 

For  these  reasons,  we  think  that  the  appeal  ought  to  be  dis- 
missed with  costs. 


Bowen,  L.J. 


Appeal  dismissed. 


Solicitors  for  plaintiff :  Cave  &  Co. 
Solicitors  for  defendants :  Walfords. 


E.  L. 
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KASSAM  V.  BUDGE.  1893 

March  16. 

Practice — Striking  out  Pleadings — Slander — Defamatory  Words  set  out  in  

Statement  of  Claim — Defence,  that  different  Words  were  sjpohen,  and  luere 
True  and  Privileged — Emlarrassing  Pleading. 

To  a  statement  of  claim  setting  out.  defamatory  words,  alleged  to  liave  been 
spoken  by  tbe  defendant  of  tbe  plaintiff,  the  defendant  pleaded  that  he  "  did 
say  the  following  words,"  and  proceeded  to  set  out  his  own  version  of  what  he 
had  said,  which  differed  materially  from  the  words  set  out  in  the  statement  of 
claim ;  and  then  alleged  that  the  words  spoken  by  the  defendant  were  true  in 
substance  and  in  fact,  and  were  spoken  on  a  privileged  occasion. 

On  a  motion  to  strike  out  this  defence : — 

Held,  that  the  defence,  as  pleaded,  was  embarrassing,  and  tended  to  prejudice 
the  fair  trial  of  the  action,  and  must  therefore  be  struck  out. 

Appeal  by  the  plaintiff  from  an  order  made  by  Kennedy,  J., 
at  chambers,  varying  an  order  made  by  the  Master,  and  ordering 
that  an  amended  defence  should  stand. 

The  notice  of  motion  asked  that  the  whole  of  paragraphs  10 
and  14,  and  the  words  "  and  all  statements  made  by  the  defendant 
upon  the  said  occasion"  in  paragraphs  12  and  16  of  the  amended 
defence,  be  struck  out,  on  the  ground  that  the  same  were  un- 
necessary and  irrelevant,  and  raised  wholly  immaterial  issues, 
and  disclosed  no  answer  to  the  plaintiff's  cause  of  action,  but 
were  embarrassing,  and  tended  to  prejudice  and  delay  the  fair 
trial  of  the  action. 

The  action  was  brought  to  recover  damages  for  libel  and  slander. 

The  pleadings,  so  far  as  material  to  the  question  raised  by 
this  appeal,  were  as  follows : — 

The  statement  of  claim  alleged,  and  the  defence  admitted, 
that  the  plaintiff  had  been  employed  by  the  trustees  of  the 
British  Museum  to  conduct  antiquarian  researches  and  excava- 
tions in  Asiatic  Turkey. 

Paragraph  6  of  the  statement  of  claim  was  as  follows  : — 

"  In  or  about  the  month  of  June,  1891,  the  defendant  falsely 
and  maliciously  spoke  and  published  of  the  plaintiff,  and  of  him 
as  such  agent  of  the  British  Museum  as  aforesaid,  the  words 
following : — 

{a)  "This  is  the  kind  of  thing  Kassam  sent  home.  Other 
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1893  people  got  all  the  whole  tablets  ;  we  got  the  fragments — mere 
Eassam  rubbish.  The  overseers  who  carried  on  the  excavations  were 
Bodge.  "  (^neaning  the  plaintiff's)  "  relations,  and  they  picked  out 

all  the  good  tablets,  and  sold  them  to  the  Germans,  Americans, 
and  others.  There  was  great  dishonesty  on  the  part  of  these 
men.  Oh,  yes  ;  the  overseers  were  his  relations.  David  Thoma 
was  his  relation,  and  so  were  the  others.  He  allowed  these  men 
to  appropriate  the  perfect  tablets  from  our  excavations  at  Abou 
Hubba  and  elsewherea  which  belonged  to  the  British  Museum, 
and  ought  to  have  been  sent  here,  and  to  sell  them  to  the  agents 
of  the  Berlin  and  other  museums." 

(h)  "  I  may  be  wrong  about  the  overseers  being  his  relations ; 
but  there  is  no  doubt  he  "  (meaning  the  plaintiff)  "  connived  at 
their  robberies.  He  enabled  them  to  send  to  England  for  sale  a 
case  full  of  the  tablets  they  had  stolen  among  the  cases  which 
he  was  forwarding  to  England.  His  cases  contained  only  the 
merest  fragments  for  the  British  Museum ;  his  men  had  collected 
all  the  best  and  entire  tablets,  and  sold  them  to  the  agents  of 
the  different  museums.  They  actually  sent  a  number  to  England 
for  sale.  And  what  is  more,  he  himself"  (meaning  the  plaintiff) 
"  brought  a  case  of  such  tablets  to  England  as  part  of  his  con- 
signment to  the  British  Museum,  and  then  handed  this  case  over 
to  these  overseers'  agents,  or  to  the  agents  of  some  Baghdad 
dealer  in  London." 

(c)  Whilst  he  "  (meaning  the  plaintiff)  "  was  carrying  on  the 
excavations  at  Abou  Hubba,  he  lived  at  Baghdad,  and  rarely 
went  to  the  ruins,  leaving  the  overseers  to  do  as  they  liked  there. 
He  stayed  at  Baghdad,  and  employed  himself  in  smuggling 
spirits  into  the  city  in  violation  of  the  Turkish  law." 

Paragraph  7.  "  The  defendant  meant,  and  was  understood  to 
mean,  thereby,  that  the  plaintiff  had  habitually  neglected  his 
duties,  and  grossly  misconducted  himself  in  his  office  as  agent  of 
the  British  Museum,  and  had  himself  defrauded,  and  had  assisted 
others  to  defraud,  his  employers  the  trustees  of  the  British 
Museum,  and  had  appropriated  to  his  own  use  property  belonging 
to  the  British  Museum,  and  had  assisted  in  and  connived  at 
such  robbery  by  others,  and  had  committed  various  indictable 
.  offences." 
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Paragraph  10  of  the  amended  defence,  was  as  follows  : —  1893 
"  The  defendant,  upon  the  said  date,  did  say  the  following  eassam 
words : 

"  *  That  the  men  employed  by  the  plaintiff  and  the  British 
Museum  in  the  said  excavation,  appropriated  tablets  and  other 
antiquities,  and  sold  them  to  other  persons  and  to  agents  of  other 
museums.  That  tablets,  which  must  have  been  dug  from  the 
said  sites,  had  been  sold  to  Germans  and  Americans,  and  that  the 
British  Museum  had  made  a  large  purchase  of  such  tablets  in 
open  market ;  and  that  the  tablets  so  purchased  were  in  a  more 
perfect  condition,  and  more  valuable,  than  those  forwarded 
directly  to  the  British  Museum.' 

"  The  said  words  were  and  are  true  in  substance  and  in  fact,  and 
were  published  on  a  privileged  occasion,  as  hereinafter  appearing 
in  paragraph  12  of  this  defence." 

Paragraph  12  alleged  that,  if  the  defendant  spoke  or  pub- 
lished the  words  set  out  in  sect,  (a)  of  paragraph  6  of  the  state- 
ment of  claim,  they  were  spoken  under  certain  circumstances, 
which  were  stated,  and  that  the  words,  if  spoken,  "  and  all  state- 
ments made  by  the  defendant  upon  the  said  occasion,"  were 
spoken  bona  fide,  without  malice,  and  under  circumstances 
shewing  privilege. 

Paragraph  14  was  as  follows  : 

"  The  defendant,  upon  the  said  occasion,  did  speak  the  follow- 
ing words: 

"  '  That  while  the  plaintiff  was  conducting  the  said  excavations, 
cases  of  tablets  were  forwarded  to  England  by  other  agents,  and 
purchased  by  the  ]jritish  ]\Iuseum.  That  the  tablets  so  purchased 
must  have  been  obtained  from  the  sites  of  the  excavations  made 
by  the  plaintiff.  That  other  cases  of  tablets  derived  from  the 
said  sites  were  sold  to  agents  of  other  museums  during  the  said 
excavations.  That  the  majority  of  antiquities  sent  home  during 
the  plaintiff's  conduct  of  the  said  excavations  were  fragments  or 
imperfect  tablets.  That  the  best  tablets  and  antiquities  obtained 
by  tlie  British  Museum  from  the  localities  where  the  said  excava- 
tions had  been  made  had  been  purchased  in  open  market,  and 
from  other  agents.  That  the  men  employed  by  the  plaintiff 
and  the  British  Museum  in  the  said  excavations  dug  up  and 
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1893  appropriated  tablets,  and  sold  them  to  the  said  agents,  and  to 
Eassam     agents  of  other  museums.' 

Budge  "  ^^^^^  words  were  and  are  true  in  substance  and  in  fact, 
and  were  published  by  the  defendant  on  a  privileged  occasion,  as 
hereinafter  appearing  in  paragraph  16  of  this  defence." 

Paragraph  16  alleged  that,  if  the  defendant  spoke  and  pub- 
lished the  words  set  out  in  sects,  (h)  and  (c)  of  paragraph  6  of 
the  statement  of  claim,  they  were  spoken  under  certain  circum- 
stances, which  were  stated,  and  that  the  words,  if  spoken,  "  and 
all  statements  made  by  him  upon  the  said  occasion,"  were  spoken 
bona  fide,  without  malice,  and  under  circumstances  shewing 
privilege. 

BlaJce  Odgers,  for  the  plaintiff.  This  mode  of  pleading  is 
embarrassing,  and  ought  not  to  be  allowed :  JBremridge  v.  La- 
timer (1)  ;  Alexander  v.  North  Eastern  By.  Co.  (2)  The  words  set 
out  in  the  statement  of  claim  are  clearly  actionable,  and  it  is  no 
answer  to  the  plaintiff's  case  to  allege  that  the  defendant  spoke 
entirely  different  words,  which  would  not  be  actionable  without 
an  innuendo,  and  that  those  words  are  true.  If  this  is  proved  at 
the  trial,  the  plaintiff's  case  still  remains  unanswered.  If  the 
defence  is  that  the  defendant  did  not  speak  the  words  complained 
of,  he  ought  simply  to  deny  the  publication,  without  adding  this 
long  and  embarrassing  statement,  and  if  he  proves  his  denial  he 
will  be  entitled  to  the  verdict.  The  defendant  is  setting  up  an 
immaterial  issue.  No  doubt,  in  some  cases,  a  denial  of  publica- 
tion may  be  pleaded  to  one  part  of  a  libel  or  slander,  and  a  justi- 
fication to  another  part,  but  that  is  so  only  where  the  statements 
are  severable,  which  is  not  the  case  here. 

Temple  FranJcs,  for  the  defendant.  Bremridge  v.  Latimer  (1) 
is  distinguishable,  for  in  that  case  the  defendant  set  out  in  his 
pleas  other  words  in  addition  to  those  complained  of  in  the 
declaration. 

[LoBD  CoLEEiDGE,  C.J.  In  that  case  Byles,  J.,  said :  "  The 
law  is  plain  that,  if  you  wish  to  dispute  the  sense  given  to  the 
words  in  the  libel,  you  must  do  so  by  the  plea  of  not  guilty, 
and,  if  you  wish  to  justify,  you  must  confess  and  avoid."  (3) 

(1)  12  W.  R.  878.      (2)  34  L.  J.  (Q.B.)  152.      (3)  12  W.  R.  at  p.  879. 
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That  is  a  very  clear  and  very  concise  statement  of  the  law  as  1893 
it  then  was,  and,  though  the  forms  of  pleading  have  been  bassaui 
altered,  the  substance  of  the  rule  is  still  the  same.    That  de-  budge. 
cision,  though  not  directly  in  point  in  the  present  case,  comes 
very  near  it.| 

What  the  defendant  is  seeking  to  set  up  here  amounts  to 
"facts  which  the  party  pleading  is  entitled  to  prove  at  the 
trial,"  within  the  meaning  of  the  judgment  of  Lord  Selborne,  L.C., 
in  Millington  v.  Loring.  (1)  That  decision  was  followed  in 
Whitney  v.  Moignard,  (2)  This  defence  deals  specifically  with 
each  allegation  of  fact,  and  is  in  accordance  with  the  Eules  of 
the  Supreme  Court,  1883,  Order  xix.,  rr.  17,  19.  Moreover,  the 
defendant  is  entitled  to  state  his  version  of  the  conversation  for 
the  purpose  of  raising  the  defence  of  privilege.  The  facts 
stated  in  the  defence  might  also  be  proved  at  the  trial  in 
mitigation  of  damages. 

Blahe  Odgers  was  not  heard  in  reply. 

LoKD  Coleridge,  C.J.  I  am  clearly  of  opinion  that  this 
appeal  ought  to  be  allowed,  and  paragraphs  10  and  14  of  the 
defence,  and  the  passages  complained  of  in  paragraphs  12  and 
16,  ought  to  be  struck  out.  In  the  old  commoa  law  actions  of 
libel  and  slander  the  pleadings  were  short,  and  were  not 
generally  found  to  be  embarrassing.  The  points  to  be  decided 
were,  whether  the  words  alleged  in  the  declaration  were  written, 
or  spoken,  and  published ;  whether  those  words  were  true,  and 
whether  the  publication  was  privileged.  But  these  pleadings 
do  not  raise  or  support  any  of  those  points.  The  plaintiff 
alleges  that  the  defendant  spoke  and  published  the  words  set 
out  in  the  statement  of  claim.  The  only  way  to  meet  that 
allegation,  according  to  the  passage  from  the  judgment  of 
Byles,  J.,  in  Bremridge  v.  Latimer  (3),  to  which  I  referred  in 
the  course  of  the  argument,  is  to  plead  that  the  words  in 
question  were  not  spoken  and  published,  or  that  they  were 
s})oken  and  published,  and  are  true,  or  that  they  were  spoken 
and  published,  and  are  privileged.    But  the  defendant  does 


(1)  G  Q.  B.  D.  100,  at  p.  104.  (2)  21  Q.  B.  D.  G30. 

{3)  12  W.  R.  878,  at  p.  870. 
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Lord  Coleridge, 
C.J. 


1893  what  is  yery  different  from  that,  and  what,  to  my  mind,  is 
E ASSAM  extremely  embarrassing.  He  pleads  that  he  did  not  say  the- 
BuDGE  words  alleged  in  the  statement  of  claim  ;  but  that  he  did  say 
something  else.  He  gives  a  different  version  of  the  conver- 
sation, and  alleges  that  the  words,  which,  according  to  his- 
own  version,  not  according  to  the  plaintiff's  version,  he  used, 
are  true.  If  the  words  proved  at  the  trial  to  have  been  spoken: 
are  substantially  the  same  as  those  alleged  by  the  plaintiff  to 
have  been  spoken,  and  the  jury  find  that  this  is  so,  then,  in  the 
absence  of  justification  or  privilege,  the  plaintiff  would  succeed* 
but  if,  as  the  defendant  alleges,  the  words  are  wholly  different,- 
the  plaintiff  fails  to  prove  his  case,  and  no  justification  is  re- 
quired. There  appears  to  have  been  a  long  conversation.  The 
defendant  sets  out  the  whole  of  it,  and  pleads  that  what  he  did 
say,  which  according  to  him  is  different  from  what  the  plaintiff 
alleges  he  said,  is  true.  What  is  the  issue  for  the  jury  raised 
by  such  a  defence  ?  Is  it  whether  the  words  complained  of  in 
the  statement  of  claim  were  spoken  and  published,  or  whether 
those  words  are  true  ?  Clearly  it  is  neither,  for  the  defendant 
sets  up  other  words.  The  judgment  of  the  Court  of  Appeal  in 
Millington  v.  Loving  (1)  has  no  bearing  on  the  present  case. 

A.  L.  Smith,  L.J.  I  am  of  the  same  opinion.  This  is  an 
ordinary  common  law  action  for  libel  and  slander.  By  the  old 
practice  under  the  plea  of  not  guilty,  the  defendant  could  prove 
that  he  did  not  write  or  say  the  words,  or  that  the  publication 
was  privileged,  and  he  might  also  plead  and  prove  a  justification 
on  the  ground  that  the  words  were  true.  In  the  present  case 
the  defendant,  in  a  long  defence,  in  substance  alleges  that  he 
said  something  quite  different  from  what  the  plaintiff  alleges 
he  said,  and  that  what  he  said,  according  to  his  own  version, 
is  true.  There  is  a  string  of  authorities  to  the  effect  that  a 
defendant  cannot  justify  part  of  a  libel  or  slander,  unless  he 
can  shew  clearly  that  the  statements  are  severable.  In  the 
present  case,  on  reading  the  statement  of  claim,  I  can  entertain 
no  doubt  as  to  the  correctness  of  the  innuendo.  What  then  does 
the  defendant  do  ?  He  puts  on  the  record  what  in  substance 
,    (1)  6  Q.  B.  D.  190. 
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amounts  to  a  statement  that  the  plaintiff's  men  are  rogues, 
but  not  the  plaintiff  himself.  It  is  like  pleading  to  a  statement 
of  claim,  alleging  that  the  defendant  had  said  the  plaintiff  stole 
a  pair  of  boots,  that  what  the  defendant  said  was  that  the 
plaintiffs  footman  stole  the  boots,  and  that  was  true. 

Appeal  allowed. 

Solicitors  for  plaintiff:  Emmet,  Son,  Stuhhs,  &  Melhuish, 
Solicitors  for  defendant :  Lewis  &  Lewis, 

P.  B.  H. 


[IN  THE  COURT  OF  APPEAL.]  C.  A. 

WITTED  V.  GALBRAITH  and  Others.  ^^^^ 

Marcli  20. 

Practice — Service  out  of  the  Jurisdiction — Go-defendant  within  the  Jurisdiction  

— ^'■Action  'pro'perly  irought" — Rules  of  Supreme  Court,  1883,  Order  xi., 

r.  1  {gy 

In  order  to  bring  a  case  within  Order  xi.,  r.  1  (g),  under  which  service  out 
of  the  jurisdiction  of  a  writ  of  summons  may  be  allowed  whenever  "  any  person 
out  of  the  jurisdiction  is  a  necessary  and  proper  party  to  an  action  properly 
brought  against  some  other  person  duly  served  within  the  jurisdiction,"  the 
plaintiff  must  have  an  apparent  cause  of  action  against  the  person  served  within 
the  jurisdiction,  and  must  not  merely  have  joined  such  person  in  order  to  be 
able  to  sue,  within  the  jurisdiction,  a  person  who  is  out  of  the  jurisdiction. 

Appeal  from  a  judgment  of  the  Divisional  Court  (1),  on  a 
motion  to  set  aside  a  writ  of  summons  and  the  service  of  the 
writ  out  of  the  jurisdiction. 

The  action  was  brought  under  Lord  Campbell's  Act  (9  &  10 
Vict.  c.  93)  to  recover  damages  for  the  death  of  the  plaintiff's 
husband. 

The  defendants  were  Dunlop  &  Sons,  who  carried  on  business 
at  Glasgow,  and  were  owners  of  the  vessel  Queen  Adelaide,  and 
Galbraith,  Pembroke  &  Co.,  who  were  shipbrokers  carrying  ou 
business  in  London. 

The  ship  the  Queen  Adelaide  came  into  the  South  Dock 
at  Millwall,  and  Galbraith,  Pembroke  &  Co.  applied  to  the  dock 
company  to  have  the  vessel  unloaded.  The  plaintiiV's  husband, 
a  stevedore  in  the  service  of  the  dock  company,  went  on  board 

(I)  Ante,  p.  431. 


1893 


Rassam 

V. 

Budge. 
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0.  A.      the  vessel  to  take  part  in  the  unloading  and  was  killed  by  falling 
1893      down  a  hatchway,  which  it  was  alleged  was  insufficiently  pro- 
WiTTED  tected. 

Galbeaith  ^^^^       served  on  Galbraith,  Pembroke  &  Co.  within  the 

jurisdiction,  and  the  plaintiff  then  obtained  an  order  for  the 
issue  of  a  concurrent  writ  and  service  thereof  upon  Dunlop  & 
Sons,  at  Glasgow,  out  of  the  jurisdiction,  and  the  writ  was  served 
accordingly. 

Dunlop  &  Sons  took  out  a  summons  to  set  aside  the  writ  and 
service,  which  was  referred  to  the  Court.  The  Divisional  Court 
refused  the  motion  to  set  aside  the  writ.  (1) 

The  defendants,  Dunlop  &  Sons,  appealed. 


Joseph  Walton,  Q.C.j  and  Hollams,  for  the  defendants,  Dunlop 
&  Sons,  in  support  of  the  appeal.  The  defendants  who  are  out 
of  the  jurisdiction  can  only  be  served  under  Order  xi.,  r.  1  (g)  (2), 
if,  in  the  terms  of  the  order,  the  action  is  "  properly  brought  " 
against  the  other  defendants.  It  lies  on  the  plaintiff  to  shew 
that  the  brokers  had  anything  to  do  with  unloading  the  ship, 
which  is  the  duty  of  the  master.  If  they  had  no  duty  in  that 
respect,  the  action  is  not  properly  brought  against  them,  and  the 
order  for  service  of  the  writ  on  Dunlop  &  Sons  out  of  the  juris- 
diction was  wrong. 

Coleridge,  Q.C.,  and  W.  Howland  Boherts,  for  the  plaintiff.  It 
may  be  that  the  brokers  were  acting  for  the  owners  with  regard 
to  the  unloading,  and  knew  of  the  state  of  the  hatchway.  If  so, 
they  invited  the  dock  company  and  their  servants  to  unload 
without  telling  them  of  the  danger,  and  they  would  be  liable  in 
this  action.  The  pleadings  raise  this  question  of  liability,  and 
the  plaintiff  ought  to  be  able  to  proceed  to  determine  it.  [They 
cited  Massey  v.  Heynes  (3)  ;  Heaven  v.  Fender  (4)  ;  and  Indermaur 
V.  Barnes,  (5)] 

(1)  Ante,  p.  431.  properly  brought  against  some  other 

(2)  By  Order  xi.,  r.  1,  "  service  out  person  duly  served  within  the  juris- 
of  the  jurisdiction  of  a  writ  of  sum-  diction." 

mons  . .  .  may  be  allowed  by  the  Court        (3)  21  Q.  B.  D.  330. 

or  a  judge  whenever  .  .  .  {g)  any        (4)  11  Q.  B.  D.  503. 

person  out  of  the  jurisdiction  is  a        (5)  Law  Kep.  1  C.  P.  274;  2  C.  P. 

necessary  or  proper  party  to  an  action  311. 
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Joseph  Walton,  Q.G.^  in  reply.  The  onus  is  not  on  Dunlop  & 
Sons  to  shew  that  Galbraith,  Pembroke  &  Co.  ^^ad  no  such  duty 
as  is  suggested.  Some  actual,  or  at  least  plausible,  case  must  be 
made  out  by  the  plaintiff,  and  it  is  not  enough  to  say  that 
conceivably  there  may  be  some  case  against  the  brokers. 

LiNDLEY,  L. J.  This  case  presents  some  difSculties,  but  not, 
I  think,  any  that  cannot  be  surmounted  by  the  exercise  of  a  little 
common  sense.  The  question  is  whether  this  is  a  proper  case 
for  service  on  some  of  the  defendants  out  of  the  jurisdiction. 
The  action  is  brought  against  the  owners  of  a  vessel  and  their 
inward  brokers.  The  theory  of  the  case  put  forward  by  the 
plaintiff  is  that  he  is  entitled  to  sue  the  brokers  who  are  within 
the  jurisdiction,  and  to  add  as  defendants  the  owners  who  are 
without  the  jurisdiction,  and  to  ask  for  an  order  to  serve  the 
latter  out  of  the  jurisdiction.  The  rules  as  to  service  out  of  the 
jurisdiction  were  recast  in  1883  with  great  care,  and  the  former 
rules  on  the  matter  were  much  limited. 

The  rule  that  now  applies  is  Order  xi.,  r.  1  (g),  and  it  is 
said  that  the  present  case  comes  within  that  rule.  There  is  a 
very  easy  method  of  testing  whether  this  is  true.  Supposing 
that  both  the  defendant  firms  were  resident  within  the  juris- 
diction, would  they  both  have  been  joined  in  the  action  ?  I 
€annot  think  so ;  there  is  no  plausible  cause  of  action  against  the 
brokers.  I  come  to  the  conclusion  that  the  brokers  have  been 
brought  into  the  action  simply  to  enable  the  plaintiff  to  bring 
the  other  defendants  within  the  jurisdiction.  It  is  not  a  bona 
fide  case  of  an  action  properly  brought  against  a  person  who  has 
been  served  within  the  jurisdiction.  Consequently  there  is  no 
right  to  proceed  under  the  order,  and  the  appeal  must  be 
allowed. 

Kay,  L.J.  I  am  of  the  same  opinion,  though  I  come  to  the 
conclusion  with  some  regret.  The  accident  happened  within  the 
jurisdiction,  the  witnesses  are  here,  and  certainly  this  would 
seem  the  proper  place  in  which  to  try  the  action. 

Looking  at  the  pleading,  as  I  have  done  very  carefull)^  it 
seems  to  me  plain  that  the  pleader  felt  the  very  great  difficulty 
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C.  A.      of  framing  a  pleading  shewing  any  liability  on  the  part  of  the 
1893       brokers.    I  agree  that  everything  shews  that  the  brokers  have 
WiTTED     been  joined  as  defendants  only  for  the  purpose  of  bringing  in  the 
G  ALBRAiTH.  ^cotch  owncrs  so  that  they  may  be  sued  in  these  Courts.   This  is 
not  within  the  Order,  and  the  appeal  must  be  allowed,  and  the 
writ  and  service  set  aside. 

Appeal  allowed. 

Solicitor  for  plaintiff :  F.  BeaJcin, 

Solicitors  for  defendants  :  Hollams,  Son,  Coivard,  dt  Hatvhsley, 

A.  M. 


Kay,  L.J. 


0.  A.  [IN  THE  COUKT  OF  APPEAL.] 

1893 


March  14. 


WHITE  V.  COHEN. 

Practice — County  Court — Costs — Action  commenced  in  High,  Court  and  trans- 
ferred to  County  Court — Recovery  of  Sum  less  them  201. — County  Courts- 
Act,  1888  (51  &  52  Vict.  c.  43),  ss.  65, 116. 

Sect.  65  of  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  gives  power 
to  a  judge  of  the  High.  Court  in  any  action  of  contract  brought  in  the  High 
Court,  and  in  which  the  claim  does  not  exceed  or  is  reduced  to  100?.,  on  the 
application  of  either  party,  to  order  that  the  action  shall  be  tried  in  any  Court 
in  which  it  might  have  been  commenced,  and  provides  that  thereupon  the 
action  shall  be  tried  in  such  Court  as  if  it  had  been  originally  commenced 
therein,  "  and  the  costs  of  the  parties  in  respect  of  proceedings  subsequent  to 
the  order  of  the  judge  of  the  High  Court  shall  be  allowed  according  to  the  scale 
of  costs  for  the  time  being  in  use  in  the  county  courts,  and  the  costs  of  the 
order  and  all  proceedings  previously  thereto  shall  be  allowed  according  to  the 
scale  of  costs  for  the  time  being  in  use  in  the  Supreme  Court." 

By  s.  116  :  "  With  respect  to  any  action  brought  in  the  High  Court  which 
could  have  been  commenced  in  a  county  court  ...  if,  in  an  action  founded  on 
contract,  the  plaintiff  shall  recover  a  sum  less  than  201.  he  shall  not  be  entitled 
to  any  costs  of  the  action.'^ 

The  plaintiff  brought  an  action  of  contract  in  the  High  Court  which  could 
have  been  commenced  in  a  county  court,  and  which,  after  some  proceedings  in 
the  High  Court,  was  transferred  to  a  county  court  under  the  provisions  of  s.  65. 
He  recovered  a  sum  less  than  20Z. : — 

Held,  afGrming  the  judgment  of  the  Queen's  Bench  Division,  that  s.  116  is 
applicable  to  all  actions  brought  in  the  High  Court  which  might  have  been 
brought  in  the  county  court  whether  tried  in  the  High  Court  or  ordered  to 
be  tried  in  the  county  court  under  s.  65,  and  that  it  applies  to  all  costs  of  such 
actions,  and  not  only  to  so  much  of  them  as  in  a  case  ordered  to  be  tried  in  the 
county  court  have  been  incurred  antecedently  to  such  order,  and  that  the 
plaintiff  was  therefore  not  entitled  to  any  costs  of  the  action. 

Appeal  from  the  decision  of  the  judge  of  the  City  of  London 
Court. 


i  Q.  B. 
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The  writ  in  the  action  was  issued  in  the  Queen's  Bench  Divi- 
sion of  the  High  Court  of  Justice,  claiming  27*.  10s.  for  goods 
sold  and  delivered.  The  plaintiff  applied  for  judgment  under 
Order  xiv.,  and  the  Master  made  an  order,  by  which  the  defendant 
was  given  leave  to  defend  on  bringing  the  amount  claimed  into 
Court,  and  by  which  the  action  was  transferred  to  the  City  of 
London  Court,  under  s.  65  of  the  County  Courts  Act,  1888.  An 
appeal  from  this  order  was  dismissed  by  the  judge  at  chambers, 
and  the  action  was  entered  in  the  City  of  London  Court,  in 
pursuance  of  the  order.  Subsequently  the  defendant  served  the 
plaintiff  with  notice  of  set-off  for  81  2s.  for  goods  sold  and 
delivered.  The  case  was  tried  by  consent  before  the  registrar  of 
the  Court,  who  found  for  the  plaintiff  for  the  amount  of  his  claim, 
and  for  the  defendant  for  the  amount  of  his  set-off,  and  accord- 
ingly entered  judgment  for  the  plaintiff  for  19Z.  8s.,  being  the 
balance  due  to  him.  The  plaintiff  carried  in  a  bill  of  costs  for 
taxation ;  but  the  registrar  considered  that  under  s.  116,  sub-s.  1, 
of  the  County  Courts  Act,  1888  (1),  the  plaintiff  was  not  entitled 


C.  A. 

1893 


(1)  By  the  County  Courts  Act,  1888 
<51  &  52  Vict.  c.  43),  s.  65 :  "  Where 
in  any  action  of  contract  brought  in 
the  High  Court  the  claim  indorsed  on 
the  writ  does  not  exceed  lOOL,  or 
where  such  claim,  though  it  originally 
exceeded  lOOZ.,  is  reduced  by  payment, 
an  admitted  set-off,  or  otherwise,  to  a 
sum  not  exceeding  100?.,  it  shall  be 
lawful  for  either  party  to  the  action  at 
any  time,  if  the  whole  or  part  of  the 
demand  of  the  plaintiff  be  contested, 
to  apply  to  a  judge  of  the  High  Court 
at  chambers  to  order  such  action  to  be 
tried  in  any  Court  in  which  the  action 
might  have  been  commenced,  or  in 
any  Court  convenient  thereto,  and  on 
the  hearing  of  the  application  the 
judge  shall,  unless  there  is  good  cause 
to  the  contrary,  order  such  action  to 
bo  tried  accordingly,  and  thereupon 
the  plaintiff  shall  lodge  the  original 
writ  and  order  with  the  registrar  of 
the  Court  mentioned  in  the  order,  who 
shall  appoint  a  day  for  the  trial  of  the 


action,  notice  whereof  shall  be  sent  by 
post  or  otherwise  by  the  registrar  to 
both  parties  or  their  solicitors,  and 
the  action  and  all  proceedings  therein 
shall  be  tried  and  taken  in  such  Court 
as  if  the  action  had  been  originally 
commenced  therein,  and  the  costs  of 
the  parties  in  respect  of  proceedings 
subsequent  to  the  order  of  the  judge 
of  the  High  Court  shall  be  allowed 
according  to  the  scale  of  costs  for  the 
time  being  in  use  in  the  county  courts, 
and  the  costs  of  the  order,  and  all 
proceedings  previously  thereto,  shall 
be  allowed  according  to  the  scale  of 
costs  for  the  time  being  in  use  in  the 
Supreme  Court." 

By  s.  116  :  "  With  respect  to  any 
action  brought  in  the  High  Court 
which  could  have  been  commenced  in 
a  county  court  the  following  provi- 
sions shall  apply : — 

"  1.  If,  in  an  action  founded  on  con- 
tract, the  plaintiff'  shall  recover  a  sum 
less  than  20?.,  he  shall  not  be  entitled 


White 

V. 

Cohen. 
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to  any  costs  of  the  action,  and  refused  to  tax  the  bill.  The 
judge  of  the  City  ,  of  London  Court  upheld  the  decision  of  the 
registrar. 

The  plaintiff  appealed. 

W.  E.  Hume  Williams,  and  Herdman,  for  the  appellant. 
Sect.  116  of  the  County  Courts  Act,  1888,  has  no  application  to 
actions  transferred  to  the  county  court  under  s.  65.  It  was 
decided  in  Harris  y.  Judge  (1)  that  a  judge  of  the  High  Court 
had  no  jurisdiction  to  certify  for  costs  under  s.  116  when  the 
action  had  been  transferred  from  the  High  Court  to  the  county 
court  under  s.  65.  Sect.  116,  therefore,  only  applies  to  actions 
which  might  have  been  commenced  in  the  county  court,  but 
which  are  in  fact  brought  and  carried  through  in  the  High 
Court.  The  costs  of  transferred  actions  are  provided  for  by 
s,  65.  Prior  to  the  County  Courts  Act,  1888,  when  an  action 
in  contract  was  commenced  in  the  High  Court,  and  sent  down 
for  trial  to  the  county  court,  and  less  than  20Z.  was  recovered, 
the  county  court  judge  had  power  to  certify  for  costs  r  30  &  81 
Yict.  c.  142,  s.  5 ;  Taylor  v.  Cass,  (2)  That  power  has  been 
taken  away  by  the  County  Courts  Act,  1888 ;  but  instead  of  it, 
by  s.  65,  the  costs  of  an  action  transferred  to  the  county  court 


C.  A. 

1893 
White 

V. 

Cohen. 


to  any  costs  of  the  action^  and  if  lie 
shall  recover  a  sum  of  201.  or  upwards, 
but  less  than  50L,  he  shall  not  be 
entitled  to  any  more  costs  than  he 
would  have  been  entitled  to  if  the 
action  had  been  brought  in  a  county 
court,  and 

"  2.  If,  in  an  action  founded  on  tort, 
the  plaintiff  shall  recover  a  sum  less 
than  10?.,  he  shall  not  be  entitled  to 
any  costs  of  the  action,  and  if  he  shall 
recover  a  sum  of  101.  or  upwards,  but 
less  than  20?.,  he  shall  not  be  entitled 
to  any  more  costs  than  he  would  have 
been  entitled  to  if  the  action  had  been 
brought  in  a  county  court,  unless  in 
any  such  action,  whether  founded  on 
contract  or  on  tort,  a  judge  of  the 
(2)  Law  Kep. 


High  Court  certifies  that  there  was 
sufficient  reason  for  bringing  the  action 
in  that  Court,  or  unless  the  High 
Court,  or  a  judge  thereof  at  chambers, 
shall  by  order  allow  costs.  Provided 
that,  if  in  any  action  founded  on  con- 
tract the  plaintiff  shall,  within  twenty- 
one  days  after  the  service  of  the  writ, 
or  within  such  further  time  as  may  be 
ordered  by  the  High  Court  or  a  judge 
thereof,  obtain  an  order  under  Order 
XIV.  of  the  Eules  of  the  Supreme 
Court  empowering  him  to  enter  judg- 
ment for  a  sum  of  201.  or  upwards,  he 
shall  be  entitled  to  costs  according  to 
the  scale  for  the  time  being  in  use  in 
the  Supreme  Court." 

(1)  [1892]  2  Q.  B.  565. 
4  C.  P.  614. 


1  Q.  B. 


QUEEN'S  BENCH  DIVISION. 


583 


"  shall  be  allowed  according  to  the  scale  of  costs  for  the  time      C.  A. 
being  in  use  in  the  county  courts."  1893 
Haldinstein,  for  the  respondent,  was  not  called  upon  to  argue.   ^  white 

V. 

Cohen. 

LoKD  CoLEKiDGE,  C.J.    It  appears  to  me  that  m  this  case  the 
appellant  is  wrong,  and  the  decision  appealed  from  is  right. 
Whatever  may  have  been  the  state  of  the  law  before  1888,  I 
am  clearly  of  opinion  that  since  the  County  Courts  Act,  1888, 
jurisdiction  to  give  costs  in  such  a  case  as  the  present  does  not 
reside  in  a  county  court  judge.    I  waive  any  discussion  of  the 
history  of  the  County  Courts  Acts,  because,  with  all  respect,  I 
am  not  convinced  by  the  reasoning  in  the  case  of  Taylor  v, 
Cass.  (1)    It  seems  to  me  an  unsatisfactory  decision.    Of  course, 
however,  if  that  case  were  still  law  and  the  Act  of  Parliament 
remained  the  same  as  when  that  case  was  decided,  I  should  bow 
to  it,  although  I  should  do  so  with  reluctance.    It  is,  however, 
admitted  that  the  Act  of  1888  is  inconsistent  with  the  case  of 
Taylor  v.  Cass,  (1)    That  case  is  gone  since  the  Act  of  Parliament 
itself  contravenes  the  decision.    We  have,  therefore,  to  consider 
the  Act  of  1888.    That  statute  must  be  construed  according  to 
the  real  and  ordinary  sense  of  the  words  used  in  it.  The 
wording  of  the  Act,  so  long  as  it  is  plain,  must  be  followed,  and 
if  unforeseen  consequences  should  arise  from  our  having  con- 
strued the  language  of  the  Act  according  to  its  usual  sense, 
we  are  nevertheless  bound  to  put  that  construction  upon  it, 
and  we  must  leave  it  to  the  legislature  to  correct  any  mistake 
they  may  have  made.    In  the  present  case,  however,  I  am 
unable  to  think  the  enactment  under  consideration  either  in- 
expedient or  unwise.    It  appears  to  me  to  be  extremely  clear. 
The  language  of  s.  116  is  express.    In  the  present  case  the 
action  is  one  founded  on  contract,  it  might  have  been  com- 
menced in  the  county  court,  and  the  plaintiff  has  recovered  less 
than  20Z.    Sect.  116  says  in  the  clearest  way  possible  that  in 
such  a  case  the  plaintiff  shall  not  be  entitled  to  any  costs  of  the 
action.    It  is  no  doubt  contended  that  the  proviso  to  sub-s.  2 
of  s.  116  shews  that  it  was  not  intended  to  deprive  the  plaintiff 
of  costs  in  every  such  case.    But  by  that  proviso  the  only 
person  who  can  interfere  with  the  universality  of  the  enactment 
(1)  Law  Rop.  4  C.  P.  614. 
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O.A.  is  not  "  a  county  court  judge,"  not  even  "a  judge  " — an  expres- 

1893  sion  which  might  possibly  include  a  county  court  judge — but 

White  "  ^  j^^^g^  of  "^^^  High  Court."    It  is  unnecessary  now  to  consider 

Cohen  whether  or  not  before  the  Act  of  1888  a  county  court  judge 

"^^    could  exercise  this  power ;  it  is  perfectly  clear  now  that  it  is 

Lord  Coleridge,  r  ?  r  J 

c-J-  only  a  judge  of  the  High  Court  who  can  give  a  certificate  under 
the  section.  All  the  circumstances,  therefore,  brought  forward 
by  way  of  argument  are  destroyed  by  the  clear,  distinct,  un- 
ambiguous words  of  the  section  itself.  And  then  it  is  said  that 
the  section  has  received  judicial  construction  in  the  case  of 
Harris  v.  Judge.  (1)  That  is  true ;  but  the  decision  in  that  case 
does  not  in  any  way  support  the  contention  of  the  appellant. 
In  that  case  the  action  in  question  was,  as  in  the  present  case,  a 
transferred  action,  and  it  was  sought  to  get  costs  on  the  High 
Court  scale  by  means  of  a  certificate  from  a  judge  of  the  High 
Court,  although  the  plaintiff  had  recovered  less  than  50Z.,  but 
upwards  of  20Z.  The  Lords  Justices  construing  s.  116  held 
that  a  judge  of  the  High  Court  had  no  jurisdiction  to  grant 
such  a  certificate  in  a  case  which  had  been  transferred,  and 
they  all  concur  in  saying  that  s.  116  does  apply  to  cases  which 
have  been  transferred  to  the  county  court.  If,  therefore,  a  man 
chooses  to  bring  an  action  on  contract  in  the  High  Court  which 
he  might  have  commenced  in  the  county  court,  he  does  so  at 
the  peril  of  losing  all  his  costs  should  the  case  be  transferred  to 
the  county  court  and  a  less  sum  than  20Z.  be  recovered.  I  do 
not  see  any  hardship  in  this.  The  legislature  do  not  prevent 
a  man  from  bringing  such  an  action  in  the  High  Court,  but,  in 
order  to  prevent  what  in  many  cases  is  no  doubt  an  oppression, 
they  say  in  effect,  "  We  cannot  prevent  you  from  bringing  this 
action  in  the  High  Court,  but  if  you  fail  it  is  at  the  risk  of 
losing  all  costs."  There  seems  to  me  nothing  inexpedient  or 
wrong  in  that.  It  seems  to  me,  therefore,  that  we  are  deciding 
this  case  in  direct  obedience  to  the  ratio  decidendi  of  Harris  v. 
Judge  (1),  and  that  this  appeal  must  be  dismissed. 

Cave,  J.  I  am  of  the  same  opinion.  The  question  which  we 
have  to  decide  is,  whether  the  case  before  us  is  governed  by 
s.  65  or  s.  116  of  the  County  Courts  Act,  1888.     Sect.  65 

(1)  [1892]  2  Q.  B.  565. 
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applies  to  actions  of  contract  brought  in  the  High  Court  in  C.  A. 
which  the  claim  is  less  than  lOOZ.,  and  provides  for  such  actions  1893 
being  upon  application  transferred  by  the  order  of  a  judge  of  White 
the  High  Court  to  the  county  court,  and  it  concludes  with  a  cohen 
general  provision  as  to  costs :  "  And  the  costs  of  the  parties 
subsequent  to  the  order  of  the  judge  of  the  High  Court  shall  be 
allowed  according  to  the  scale  of  costs  for  the  time  being  in  use  in 
the  county  courts,  and  the  costs  of  the  order  and  all  proceedings 
previously  thereto  shall  be  allowed  according  to  the  scale  of  costs 
for  the  time  being  in  use  in  the  Supreme  Court."  That,  as  I  have 
said,  is  a  perfectly  general  provision,  and  I  do  not  apprehend  that 
there  is  anything  to  prevent  the  legislature  from  introducing  an 
exception  to  that  enactment.  That  is  what  they  have  in  fact 
done  in  s.  116,  which  applies,  not  to  all  actions  to  which  s.  65 
applies,  but  only  to  actions  "  brought  in  the  High  Court  which 
could  have  been  commenced  in  a  county  court " — a  provision 
which  we  do  not  find  in  s.  65.  Sect.  116,  therefore,  qualifies 
s.  65,  and  engrafts  upon  it  the  provisions  contained  in  s.  116. 
Harris  v.  Judge  (1)  is  a  clear  authority  for  saying  that  s.  116 
applies  to  actions  transferred  to  the  county  court  under  s.  65. 
All  the  Lords  Justices  say  that  this  is  so.  Lindley,  L.J.,  is 
perhaps  less  express  on  the  point  than  the  other  Lords  Justices  ; 
but  in  the  result  he  arrives  at  the  same  conclusion,  for  he  agrees 
in  the  decision  that  the  section  applied  in  that  case,  which  was  a 
transferred  action.  The  other  Lords  Justices  expressly  state  their 
view.  Kay,  L.J.,  says  :  "  jSect.  65  empowers  a  judge  at  chambers 
to  transfer  any  actions  in  which  not  more  than  lOOZ.  is  claimed 
to  a  county  court,  and  provides  that,  when  the  order  is  made, 
*  the  action  and  all  proceedings  therein  shall  be  tried  and  taken 
in  such  court  as  if  the  action  had  been  originally  commenced 
therein.'  The  costs  subsequent  to  the  transfer  are  to  be  on  the 
county  court  scale,  *  and  the  costs  of  the  order  and  all  pro- 
ceedings previously  thereto  shall  be  allowed'  on  the  High 
Court  scale.  After  such  transfer  therefro?n,  the  judge  of  the 
High  Court  has  no  further  jurisdiction  in  the  action.  As  to 
costs,  if  less  than  50?.  is  recovered,  in  my  opinion  s.  116  applies, 
and  not  s.  65,  and  only  county  court  costs  can  be  given  as 

(1)  [1892]  2  Q.  B.  5G5. 
Vol.  I.  1893.  2  T  2 
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to  any  part  of  the  action."  That,  therefore,  amounts  to  a 
strong  expression  that  s.  116  applies  to  all  actions  brought  in 
the  High  Court  which  might  have  been  commenced  in  the 
county  court  whether  they  have  been  transferred  to  the  county 
court  under  s.  65  or  not.  If  s.  116  applies  to  actions  transferred 
to  the  county  court  from  the  High  Court,  then  where,  as  in  this 
case,  the  action  is  founded  on  contract,  and  the  plaintiff  recovers 
less  than  20Z.,  he  is  not  entitled  to  any  costs  of  the  action,  either 
in  the  High  Court  or  in  the  county  court,  unless  he  can  bring 
himself  within  the  proviso  to  the  section.  Lindley,  L.J.,  no 
doubt,  in  Earris  v.  Judge  (1),  says  that  the  county  court  judge 
in  such  a  case  would  have  the  same  power  to  certify  that  is 
given  to  a  judge  of  the  High  Court ;  but  I  have  some  difficulty 
in  accepting  that  view,  and  the  other  Lords  Justices  do  not  seem 
to  have  assented  to  it.  However  that  may  be,  it  is  admitted 
that  in  this  case  the  plaintiff  did  not  ask  for  any  such  certificate 
from  the  county  court  judge.  His  case  is  that  he  is  entitled  to 
costs  without  any  such  order.  In  my  opinion  it  is  clear  that, 
following  the  decision  in  Earris  v.  Judge  (1),  and  in  the  absence 
of  such  an  order,  which  the  plaintiff  has  certainly  not  got,  and 
possibly  could  not  get  from  the  county  court  judge,  he  is  not 
entitled  to  any  costs  in  this  action. 

Appeal  dismissed.    Leave  to  appeal  given, 

A.  P.  P.  K. 

The  plaintiff  appealed. 

1893.  March  6.  W.  E.  Eume  Williams,  and  Eerdman,  for  the 
plaintiff,  in  support  of  the  appeal.  The  construction  put  by 
the  Divisional  Court  on  s.  65  does  not  give  effect  to  the  words 
directing  that  "  the  action  and  all  proceedings  therein  shall  be 
tried  and  taken  "  in  the  county  court  "  as  if  the  action  had  been 
originally  commenced  therein."  If  s.  116  is  examined  it  will  be 
seen  to  be  divided  into  three  parts.  First,  if  the  plaintff  recovers 
a  sum  less  than  20?.  in  contract,  or  lOZ.  in  tort,  he  has  no  costs 
unless  the  judge  certifies;  second,  if  he  recovers  between  201. 
and  50?.  in  contract,  or  between  lOZ.  and  20Z.  in  tort,  he  gets 

(1)  [1892]  2  Q.  B.  565. 
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only  county  court  costs  unless  the  judge  certifies ;  and,  third,  if      C.  A. 
in  contract  he  gets  an  order  under  Order  xiv.  to  Snter  judgment  1893 
for  20Z.  or  upwards,  he  gets  costs  on  the  Supreme  Court  scale.  white 
It  is  clear  that  the  second  and  third  of  these  divisions  only  qqhen 
apply  to  a  case  tried  in  the  High  Court,  so  that  the  first  part  is 
the  only  one  that  can  apply  to  a  transferred  action,  and  the  incor- 
poration of  the  provision  as  to  a  certificate  shews  that  this  part 
also  only  applies  to  actions  tried  in  the  High  Court,  as  no 
such  certificate  can  be  given  in  a  transferred  action:  Harris 
V.  Judge.  (1)    In  Wilson  v.  Statham  (2),  the  plaintiff  recovered 
less  than  20?.  under  Order  xiv.  and  less  than  50/.  in  all,  and  he 
was  held  not  entitled  to  costs  on  the  Supreme  Court  scale  in 
respect  of  the  part  of  the  proceedings  which  had  taken  place  in 
the  High  Court.    The  effect  of  that  is  that  he  would  get  his 
High  Court  costs,  but  on  a  scale  approximated  to  the  county 
court  scale.    So  in  BarJcer  v.  Hempstead  (3),  the  plaintiff  ob- 
tained 45Z.  under  Order  xiv.,  and  the  balance  of  his  claim,  3Z., 
in  the  county  court,  and  was  entitled  to  the  costs  of  the  whole 
action  on  the  High  Court  scale.    A  consideration  of  s.  116  and 
of  these  cases  shews  that  the  section  is  properly  carried  into 
effect  by  applying  it  to  costs  in  the  High  Court  before  transfer, 
thus  leaving  s.  65  to  deal  with  the  costs  after  transfer.    If  this 
is  correct,  the  plaintiff  would  not  be  entitled  to  any  costs  in  the 
High  Court,  but  would  get  his  costs  incurred  in  the  county  court 
as  if  the  action  had  been  originally  commenced  there.  The 
view  taken  by  the  Court  in  Armitage  v.  Fison  (4)  is  in  accordance 
with  that  now  submitted. 

Haldinstein,  for  the  defendant.  There  is  no  difficulty  in  read- 
ing s.  65  and  s.  116  together,  and  treating  the  latter  as  controlling 
the  former.  The  sections  occur  in  an  Act  dealing  with  county 
courts,  and  must  have  been  intended  to  apply  to  actions  tried  in 
the  county  court,  for  ample  provision  is  made  by  Order  LXV.,  r.  12, 
for  cases  in  the  High  Court  in  which  not  more  than  50Z.  is 
recovered. 

IF.  E.  Hume  Williams^  in  reply. 

Cuy.  adi\  vuU, 


(1)  [1892]  2  Q.  B.  565. 

(2)  [1891]  2  Q.  B.  261. 
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0.  A.         1893.  Mar.  14.    Lindley,  L.  J.,  read  the  judgment  of  the  Court 
1893       (Lord  Esher,  M.R.,  and  Lindley  and  Bowen,  L.  JJ.).    This  appeal 
White     raises  the  point  left  undetermined  by  Harris  v.  Judge  (1).  But 
Cohen.     ^^^^  ^^^^  turned  on  the  same  sections  of  the  County  Court  Act, 
1888,  as  have  to  be  considered  on  the  present  occasion,  and  throws 
considerable  light  on  their  true  construction.    The  sections  are 
65  and  116  of  51  &  52  Vict.  c.  43. 

Sect.  65  applies  in  terms  to  actions  commenced  in  the  High 
Court  and  sent  for  trial  in  the  County  Court.  Sect.  116  applies 
in  terms  to  all  actions  brought  in  the  High  Court  which  might 
have  been  brought  in  the  county  court.  The  two  sections,  there- 
fore, are  not  mutually  exclusive ;  they  may  both  stand  together 
so  far  as  their  subject-matter  is  concerned ;  and  so  far  as  they  are 
not  inconsistent  they  ought  to  be  read  together.  This  was  the 
view  taken  in  Harris  v.  Judge.  (1)  Upon  the  particular  point 
which  had  then  to  be  decided,  the  two  sections  could  not  be 
construed  together,  and  s.  65  was  held  to  prevail  over  s.  116 ;  but 
it  does  not  follow  that  the  result  ought  to  be  the  same  in  the 
present  case. 

The  last  part  of  s.  65  of  the  County  Courts  Act,  1888,  says  in 
terms  what  scale  of  costs  is  to  be  allowed  in  the  cases  to  which  it 
relates.  It  applies  as  well  to  plaintiffs  as  to  defendants  ;  but  it 
does  not  say  or  mean  that  the  costs  which,  if  allowed,  are  to  be 
taxed  according  to  the  scale  mentioned,  are  in  all  cases  to  be 
allowed  either  to  the  plaintiff  or  to  the  defendant.  Whether 
they  are  to  be  allowed  or  not  and  to  whom  depends  on  other 
sections.  The  section  which  enables  the  county  court  judge  to 
give  costs  is  s.  113  ;  but  as  regards  actions  brought  in  the  High 
Court,  but  which  might  have  been  brought  in  the  county  court, 
there  are  specific  directions  or  rules  contained  in  s.  116,  and 
these  specific  directions  or  rules  must  be  applied  by  the  judge  of 
the  county  court  to  whom  an  action  brought  in  the  High  Court, 
but  which  might  have  been  brought  in  the  county  court,  is  sent 
for  trial. 

This  is  what  I  said  in  Harris  v.  Judge  (1),  and  what  on  re- 
consideration we  are  still  of  opinion  is  correct.    The  language, 
however,  which  I  used  in  Harris  v.  Judge  (1),  was  too  wide, 
(1)  [1892]  2  Q.  B.  565. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


589 


and  was  understood  by  Cave,  J.,  to  mean  that  the  county      C.  A. 
court  judge  could  give  the  certificate  referred  to^in  s.  116.    We  1893 
agree  with  him  that  the  county  court  judge  cannot  do  that,  and  white 
my  language  to  that  extent  ought  to  be  corrected.    The  clause  qq^j^ 

in  s.  116  relating  to  the  certificate  or  order  allowino:  costs  can   

only  come  into  operation  where  the  action  is  tried  m  the  High 
Court. 

This  result  was  relied  upon  by  the  appellant's  counsel  as  a 
ground  for  holding  that  s.  116  had  no  application  to  actions 
brought  in  the  High  Court,  and  ordered  to  be  tried  in  a  county 
court  under  s.  65.  If  the  last  part  of  s.  65  were  an  enactment 
that  the  costs  should  be  allowed  in  all  cases  partly  on  the  county 
court  scale  and  partly  on  the  High  Court  scale,  his  argument 
would  be  very  strong ;  but  if,  as  we  think,  the  last  part  of  s.  65 
is  only  a  direction  as  to  the  taxation  of  the  costs,  if  any,  which 
one  party  is  to  pay  the  other,  the  argument  loses  its  force. 

Again,  it  was  urged  that  the  costs  referred  to  in  s.  116  were 
not  all  the  costs  of  the  action,  but  only  those  incurred  in  the 
High  Court,  and  that  in  a  case  brought  in  the  High  Court,  and 
ordered  to  be  tried  in  the  county  court  under  s.  65,  the  plaintiff 
might  lose  the  costs  incurred  by  him  in  the  High  Court,  and  yet 
recover  the  costs  incurred  by  him  in  the  county  court.  For  this 
construction  reliance  was  placed  on  Arinitage  v.  Fiso^i  (1) ;  but, 
with  deference  to  the  learned  judges  who  decided  that  case,  we 
think  the  language  of  s.  116,  if  it  applies  at  all,  is  too  clear  and 
unambiguous  to  be  confined  to  j)a,rt  only  of  the  plaintiff's  costs. 
In  the  cases  to  which  the  section  applies,  if  the  plaintiff  recovers 
less  than  in  an  action  founded  on  contract,  the  section  says 
"  he  shall  not  be  entitled  to  any  costs  of  the  action,"  unless  he 
gets  such  a  certificate  as  is  afterwards  mentioned,  which  in 
an  action  ordered  to  be  tried  in  a  county  court  under  s.  65  the 
plaintiff  cannot  get. 

For  these  reasons  we  are  of  opinion,  (1.)  that  the  rules  laid 
down  in  clauses  1  and  2  of  s.  116,  depriving  a  plaintiff  of  costs 
wholly  or  partially,  are  applicable  to  all  actions  brought  in  the 
High  Court  which  might  have  been  brought  in  the  county  court, 
whether  tried  in  the  High  Court  or  ordered  to  ue  tried  in  the 
(1)  G7  L.  T.  (N.S.)  115. 
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0.  A.      county  court  under  s.  65,  and  (2.)  that  those  rules  apply  to  all 
1893       the  costs  of  such  actions,  and  not  only  to  so  much  of  them  as, 
W^HiTE      -^-^  ^  case  ordered  to  be  tried  in  the  county  court,  have  been 
Cohen      incurred  antecedently  to  such  order. 

The  judgment  appealed  from  must  be  affirmed,  and  the 
appellant  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitor  for  appellant :  Hennj  Fumfrey. 
Solicitors  for  respondent :  PrinGe,  Ay  res,  &  Austen, 

A.  M. 


C.  A.  [IN  THE  COUET  OF  APPEAL.] 

^^^^  In  re  nance.    Ex  parte  ASHMEAD. 

Feb,  24. 

 Bankruptcy — Petitioning  Creditor — Locus  standi — Purser  of  Cost  Boole  Mine — 

Stannaries  Act,  1869  (32  &  33  Vict.  c.  19),  ss.  2,  13. 

Sect.  13  of  the  Stannaries  Act,  1869,  provides  tliat  an  unpaid  call  on  any 
share  in  a  cost  book  mining  company  shall  be  deemed  to  be  a  debt  due  from  the 
shareholder  to  the  company,  and  that,  if  the  shareholder  fails  to  pay  the  call 
at  the  appointed  time,  *'  it  shall  be  lawful  for  the  company  to  sue  the  share- 
holder for  the  amount  of  such  call,  in  any  Court  of  Law  having  competent 
jurisdiction,  in  the  name  of  the  purser  for  the  time  being  of  the  company,  as 
the  nominal  plaintiff  for  the  company,  and  to  recover  the  amount  of  such 
call":— 

Held,  that,  whea  judgment  has  been  recovered  in  an  action  by  such  a 
company,  in  the  name  of  the  purser  as  nominal  plaintiff,  against  a  shareholder 
for  an  unpaid  call,  the  purser  is  not  authorized  by  s.  13  to  present  a  bank- 
ruptcy petition  in  his  own  name  on  behalf  of  the  company  against  the  share- 
holder, in  respect  of  the  judgment  debt,  but  that  the  company  must  itself 
petition. 

Appeal  by  Edward  Ashmead  against  an  order  giving  leave 
to  the  appellant  to  amend  a  bankruptcy  petition,  which  he  had 
presented  against  William  Nance. 

Ashmead  was  the  secretary  of  two  cost-book  mining  com- 
panies in  Cornwall,  within  the  jurisdiction  of  the  Stannaries 
Court,  called  the  Great  Fortune  Mine  and  the  West  Carzin 
Mine.  He  was  not  a  shareholder  in  either  company.  IS'ance 
was  a  shareholder  in  both  companies,  and  he  was  in  default  in 
the  payment  of  calls  upon  his  shares  in  both  companies.  His 
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place  of  business  being  in  the  City  of  London,  Ashmead,  on 
behalf  of  the  company,  as  provided  by  s.  13  o^  the  Stannaries 
Act,  1869,  brought  actions  against  him  in  the  Mayor's  Court  of" 
London,  and  recovered  judgments  against  him  for  951,  5s.  dd.  and 
40Z.  Is,  6d.  respectively.  Ashmead  then  presented  a  bank- 
ruptcy petition  against  Nance,  stating  that  he  petitioned  "  as 
secretary  for  and  on  behalf  of  all  the  shareholders  in  the  Great 
Fortune  Mine,  and  also  as  secretary  for  and  on  behalf  of  all  the 
shareholders  in  the  West  Carzin  Mine." 

The  petition  contained  the  following  allegation :  "  The  said 
William  Nance  is  justly  and  truly  indebted  to  me  as  secretary 
for  and  on  behalf  of  all  the  shareholders  in  the  Great  Fortune 
Mine,  and  also  as  secretary  for  and  on  behalf  of  all  the  share- 
holders in  the  West  Carzin  Mine,  in  the  sum  of  135Z.  7s.  Sd., 
the  amount  due  on  two  final  judgments  obtained  by  me  as 
secretary  for  and  on  behalf  of  all  the  shareholders  in  the  Great 
Fortune  Mine,  and  as  secretary  for  and  on  behalf  of  all  the 
shareholders  in  the  West  Carzin  Mine,  in  the  Mayor's  Court, 
London,  dated  November  23,  1892." 

The  registrar  declined  to  make  a  receiving  order,  on  the 
ground  that  the  judgments  did  not  make  the  debts  due  to 
Ashmead,  so  that  he  could  petition  in  respect  of  them,  or  that, 
at  any  rate,  he  was  a  bare  trustee  for  the  companies,  and  could 
not  petition  without  joining  the  beneficiaries.  Liberty  was  given 
to  the  petitioner  to  amend  the  petition. 


C.A. 

1893 


In  EE 
Naijce. 

Ex  PARTE 

Ashmead. 


Cooper  Willis,  Q.C.,  for  the 
secretary  of  the  companies,  is 

(1)  32  &  33  Vict.  c.  19,  s.  2  :  "  The 
term  *  purser '  means  the  purser  for 
the  time  being  of  a  company,  and  if 
there  is  no  purser,  then  the  secretary 
for  the  time  being." 

Sect.  13:  "The  amount  for  the 
time  being  unpaid  of  any  call  made 
after  the  passing  of  this  Act  on  any 
share  in  a  company,  shall  be  deemed 
to  be  a  debt  due  from  the  holder  of 
such  share  to  the  company,  and  if  at 
the  time  appointed  by  the  company 
for  the  payment  of  any  such  call,  any 


appellant.    The  appellant,  as 

authorized  by  s.  13  (1)  of  the 

shareholder  shall  fail  to  pay  the 
amount  thereof,  it  shall  be  lawful  for 
the  company  to  sue  such  shareholder 
for  the  amount  of  such  call,  in  any 
Court  of  Law  having  competent  juris- 
diction, in  the  name  of  the  purser  for 
the  time  being  of  the  company, 
whether  such  purser  is  a  shareholder 
in  the  company  or  not,  as  the  nominal 
plaintiff  for  the  company,  and  to  re- 
cover the  amount  of  such  call,  together 
with  interest  for  the  same  and  costs 
of  suit." 
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C.  A.  Stannaries  Act,  1869,  to  sue  as  nominal  plaintiff  on  behalf  of 
1893  the  companies  for  unpaid  calls  on  shares,  and  he  recovered  the 
In  EE  judgments  in  that  character,  and,  as  the  judgment  creditor,  he 
^Nance.  jg  entitled  to  petition  in  bankruptcy  against  the  judgment 
AsHMEAD.  debtor.  The  judgment  debts  are  due  to  the  secretary  for  and 
on  behalf  of  the  companies.  It  is  true  that  in  general  a  bare 
trustee  of  a  debt  cannot  petition  in  bankruptcy  against  the 
debtor  without  joining  his  cestui  que  trust  as  co-petitioner :  Ex 
parte  Dearie  (1) ;  Ex  parte  Gulley  (2) ;  but  the  rule  is  not  in- 
flexible.   The  Court  has  a  discretion. 

[BowEN,  L.J.  Is  there  any  debt  due  to  the  secretary  ?  Is  not 
the  debt  due  to  the  company  ? 

LoED  EsHEE,  M.E.  Guthrie  v.  Fisk  (3)  shews  that,  if  by 
statute  power  is  given  to  a  company  to  sue  in  the  name  of 
its  secretary  as  nominal  plaintiff,  this  does  not  enable  the  secre- 
tary to  petition  in  bankruptcy  on  behalf  of  the  company  against 
a  debtor  to  the  company.] 

In  that  case  no  judgment  had  been  recovered,  and  there  was  no 
debt  due  to  the  secretary.  Here  the  call  is  merged  in  the  judg- 
ment, and  the  secretary  holds  the  judgment  for  the  purpose 
of  enforcing  it.  In  Hope  v.  Meeh  (4),  Guthrie  v.  Fish  (3)  was 
commented  on.  Proceedings  upon  the  judgment  must  be  taken 
in  the  name  of  the  plaintiff  in  the  action — that  is,  the  secretary. 
He  would  be  the  proper  person  to  give  a  receipt  for  the 
judgment  debt. 

F.  Cooper  Willis^  for  the  debtor,  was  not  called  upon. 

Lord  Esher,  M.E.  The  debtor  was  a  partner  in  a  mining 
company  subject  to  the  jurisdiction  of  the  Stannaries  Court.  The 
company  made  a  call  upon  his  shares,  and  he  failed  to  pay  it.  At 
common  law  the  company  could  not  sue  him  for  the  amount  of 
the  call,  because  he  was  a  partner  with  them.  This  inability  of 
the  company  to  sue  a  shareholder  had  caused  great  difficulty  in 
the  enforcing  of  calls  upon  shares  in  companies  subject  to  the 
Stannaries  Court,  and  the  Act  of  1869  was  passed  to  cure  this 
difficulty.    The  Act  gives  power  to  a  cost-book  company  to 

(1)  14  Q.  B.  D.  181  (3)  3  B.  &  C.  178. 

(2)  9  Ch.  D.  307.  (4)  10  Ex.  829. 
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sue  a  shareholder  who  has  neglected  to  pay  a  call  on  his  shares.  C.  A. 
This  is  a  purely  statutory  right  depending  soleiy  on  the  provi-  1893 
sions  of  the  Act.  The  right  is  established  and  is  limited  by  the  be 
terms  of  s.  13.  It  is  quite  clear  that  the  call  was  not  due  to  the  Nance. 
secretary  of  the  company.  No  debt  was  due  Irom  the  snare-  Ashmead. 
holder  to  the  secretary,  and  in  the  present  case  the  secretary  was  LordE^,M.R. 
not  even  a  partner  in  the  company ;  he  had  no  interest  whatever 
in  the  matter.  The  right  to  sue  the  shareholder  is  conferred  by 
s.  13.  The  first  thing  it  does  is,  to  make  the  unpaid  call  a  debt 
due  from  the  shareholder.  To  whom  ?  To  the  company.  That 
which  before  was  not  a  debt  at  all  is  made  a  debt  due  from  the 
shareholder,  not  to  the  purser  or  secretary,  but  to  the  company. 
Then  the  right  to  sue  for  the  debt  is  given  in  express  terms,  not 
to  the  purser,  but  to  the  company.  The  right  is  given  to  the 
company,  and  is  limited  to  them,  and  they  alone  can  sue  for  the 
debt.  How  are  they  to  sue  ?  "  In  the  name  of  the  purser  as 
the  nominal  plaintiff  for  the  company."  What  remedy  the  com- 
pany might  have  had  in  a  Court  of  Equity  I  do  not  know  ;  but 
the  right  given  by  s.  13  is,  to  sue  the  shareholder  "  in  any  Court 
of  Law  having  competent  jurisdiction."  When  it  is  said  that  the 
company  may  sue,  it  is  meant  that  the  purser  may  not.  But 
the  company  are  to  sue  in  the  name  of  the  purser  "  as  the 
nominal  plaintiff."  The  action  is  to  be  brought  by  the  company. 
The  section  does  not  say  that  the  action  is  to  be  by  the  purser  as 
plaintiff,  but  that  the  company  are  to  sue  in  the  name  of  the 
purser,  as  the  nominal  plaintiff.  The  company  are  to  sue,  and 
the  company  are  to  recover  the  amount.  The  debt  is  not  due  to 
the  purser,  and  the  action  is  not  brought  by  him.  The  judg- 
ment is  not  in  his  favour ;  it  is  in  favour  of  the  company.  The 
purser  is  not  the  judgment  creditor ;  the  company  are  clearly 
the  judgment  creditors.  If  a  petition  in  bankruptcy  is  founded 
on  the  judgment,  the  company  must  be  the  petitioners.  The 
purser  or  secretary  could  not  be  a  good  petitioning  creditor.  In 
this  case  the  secretary  has  presented  the  petition,  and  he  de- 
scribes himself  as  having  recovered  the  judgments  "  for  and  on 
behalf  of  all  the  shareholders."  That  statement  is  not  true  ;  the 
company  or  t^e  shareholders  had  recovered  the  judgment  in  his 
name.    It  is  impossible  for  him  to  be  a  proper  petitioning 
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C.  A.      creditor,  or  to  make  the  proper  affidavit  in  support  of  the  peti- 
1893       tion.    So  far  as  the  bankruptcy  law  is  concerned,  he  is  nothing 
In  EE      hut  a  name.   The  point,  I  think,  was  really  decided  in  Guthrie  v. 
Nance.     -^^^-j^  /^n  which  shews  that,  when  an  Act  confers  a  limited  power 
AsHMEAD.   upon  a  company  to  sue  m  the  name  oi  their  omcer,  it  does  not 
Lord  EshCT,M.E.  thereby  make  that  officer  a  good  petitioning  creditor  in  bank- 
ruptcy on  behalf  of  the  company. 

I  think  the  registrar  took  the  right  view  of  the  law  ;  and  it 
seems  to  me  to  follow  the  grammatical  construction  of  s.  13.  The 
appeal  must  be  dismissed. 

LiNDLEY,  L.J.  The  question  turns  upon  the  true  construction 
of  s.  13  of  the  Stannaries  Act.  One  of  the  objects  of  that  Act 
was  to  cure  the  great  defect,  which  was  well  known  to  all  lawyers, 
in  the  mode  of  recovering  unpaid  calls  from  shareholders  in  cost- 
book  mining  companies  within  the  jurisdiction  of  the  Stannaries 
Court.  These  companies  were  unincorporated  partnerships,  and, 
before  the  Act,  there  were  only  two  methods  of  enforcing  the 
payment  of  a  call  by  a  defaulting  shareholder.  One  method  was 
for  the  purser  to  sue  the  shareholder  on  the  equity  side  of  the 
Stannaries  Court.  In  such  a  suit  he  did  not  recover  the  amount 
of  the  call,  but  he  obtained  an  order  for  the  sale  of  the  shares,  if 
the  shareholder  did  not  pay  the  call.  The  other  method — a  very 
crooked  one — was  what  was  locally  called  "putting  a  creditor 
upon"  the  shareholder — that  is,  procuring  some  merchant  who  was 
a  creditor  of  the  company  to  sue  the  defaulting  shareholder  for 
the  debt  due  by  the  company  to  the  creditor.  This  was  an  ex- 
periment which  generally  succeeded ;  for  the  shareholder  could 
only  plead  the  non-joinder  of  all  the  other  shareholders.  This 
method  often  led  to  suits  in  Chancery  to  put  a  stop  to  such  pro- 
ceedings, which  were  frequently  very  unjust. 

To  cure  this  state  of  things,  s.  13  of  the  Stannaries  Act  was 
passed  in  1869.  The  section  does  not  go  the  length  of  enabling 
cost-book  companies  to  sue  and  be  sued  in  the  name  of  the  purser 
in  every  case.  The  company  cannot  be  sued  at  all  in  the  name 
of  the  purser,  and  the  purser  cannot  sue  on  behalf  of  the  com- 
pany for  anything  but  unpaid  calls.    But  what  is  the  extent  of 

(1)  3  B.  &  C.  178. 
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the  power  given  by  s.  13  ?    Is  the  company  authorized  to  use  C.  A. 

the  name  of  the  purser  in  proceedings  in  ban^kruptcy  against  1893 
a  defaulting  shareholder  ?   The  answer  must  be,  No.    The  prin- 

ciple  to  be  applied  was  laid  down  in  Guthrie  v.  Fish  {!),  which  Nance. 

decided,  that  an  Act  which  enabled  a  company  to  sue  in  the  ashmead. 

name  of  their  officer  did  not  authorize  the  officer  to  take  proceed-  Lindi^L.j. 
ings  in  bankruptcy  on  behalf  of  the  company  against  a  debtor  to 
the  company.    That  principle  applies  here,  and  I  think  the 
decision  of  the  registrar  was  quite  right. , 

BowEN,  L.J.    I  am  of  the  same  opinion. 

A]^^eal  dismissed. 

Solicitors  :  Staejpoole,  Batters  &  Go. ;  Howard  Eumney. 

W.  L.  C. 


[IN  THE  COURT  OF  APPEAL.]  C.  A. 

In  EE  HUGHES.    Ex  pakte  HUGHES. 

March  17,  28. 

£anJcruj)icy — Act  of  Banhrujptcy — Assignment  of  Dchtor^s  Property  to  Trustees  

for  heneft  of  Creditors  generally — Exception  of  LeaseJiolds — Declaration 
of  Trust  of  Leaseliolds—Banlcraptcy  Act,  1883  (46 -c&  47  Vict.  c.  52),  s.  4, 
sitb-s.  1  (a). 

A  debtor  executed  a  deed  by  which  lie  granted  and  assigned  all  his  property 
(except  leaseholds)  to  trustees,  on  trust  for  realization  and  division  among  all 
his  creditors  as  in  bankruptcy.  And  by  the  same  deed  the  debtor  declared 
that  he  would  stand  possessed  of  all  leaseholds  in  trust  for  and  to  convey  and 
assign  the  same  as  the  trustees  should  from  time  to  time  direct : — ■ 

Held,  by  the  Court  of  Appeal  (Lindley,  L.J.,  and  Lopes,  L.J.),  Lord 
Esher,  M.R.,  dissenting,  that  this  deed  was,  within  the  meaning  of  sub-s.  1  (a) 
of  8. 4  of  the  Bankruptcy  Act,  1883,  a  conveyance  or  assignment  of  the  debtor's 
property  to  trustees  for  the  benefit  of  his  creditors  generally,  and  that  its 
execution  was  therefore  an  act  of  bankruptcy. 

In  re  Spademan  (24  Q.  B.  D.  728)  considered. 

Appeal  by  Kichard  Hughes  against  the  refusal  of  a  Divisional 
Court  (Vaughan  Williams  and  Collins,  JJ.),  to  set  aside  a  re- 
ceiving order  made  by  the  registrar  of  the  Swansea  County 
Court  against  the  appellant. 

The  ground  of  the  appeal  was,  that  the  appellant  had  not 
(1)  3  B.  &  C.  178. 


596 


QUEEN'S  BENCH  DIVISION. 


[1893] 


C.A.  committed  the  act  of  bankruptcy  alleged  in  the  bankruptcy 
1893  petition. 

li^  RE  '  The  act  of  bankruptcy  alleged  was  the  execution  by  the  debtor 
Hughes,  ^  deed  dated  June  13,  1892.  This  deed  was  made  between 
Hughes.  debtor,  of  the  first  part ;  D.  E.  Knoyle  and  William  Bennett 

(who,  and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  were  thereinafter  called  the  trustees),  of 
the  second  part ;  and  the  several  persons  and  firms  executing  the 
deed  in  the  schedule  thereunder  written,  of  the  third  part.  The 
deed  contained  a  recital  that  the  debtor  was  justly  indebted  to 
the  several  persons  and  firms  parties  thereto  of  the  third  part 
(and  who  were  creditors  of  the  debtor)  in  the  sums  of  money  set 
opposite  their  respective  names  in  the  schedule  thereto,  and  had 
proposed  and  agreed  to  convey  and  assign  all  and  singular  his 
property  and  effects  unto  the  trustees,  upon  the  trusts  and  in 
manner  thereinafter  mentioned  for  the  benefit  of  his  creditors, 
and  the  several  persons  and  firms  had  agreed  to  release  him  from 
their  debts  as  thereinafter  appeared.  And,  in  consideration  of 
the  premises,  the  debtor,  as  beneficial  owner,  did  thereby  grant 
and  convey  unto  the  trustees  all  and  every  his  freehold  and 
copyhold  messuages,  lands,  and  tenements,  and  all  other  his 
hereditaments  and  premises  whatsoever  and  wheresoever  situate, 
except  leaseholds,  to  hold  the  same  unto  and  to  the  use  of 
the  trustees,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  several  tenures  thereof,  upon  the  trusts  there- 
inafter declared  concerning  the  personal  estate  of  the  debtor. 
And  for  the  same  consideration  the  debtor,  as  beneficial  owner, 
did  thereby  assign  unto  the  trustees  all  and  every  the  stock-in- 
trade,  goods,  chattels,  wares,  merchandises,  household  furniture, 
fixtures,  plate,  linen,  china,  book  and  other  debts,  sums  of  money, 
and  securities  for  money,  books  of  account,  vouchers  and  docu- 
ments, with  all  other  his  personal  estate,  except  leaseholds,  to 
hold  the  same  unto  the  trustees  upon  the  trusts  therein  declared. 
Those  trusts  were  to  sell  and  convert  into  money,  and  to  call  in 
and  collect  debts ;  out  of  the  proceeds  of  sale,  &c.,  to  pay  expenses 
of  sale,  &c.,  and  costs,  charges,  and  expenses ;  then  to  pay  all 
claims  which  would  by  law  be  entitled  to  be  paid  in  priority  in 
case  of  bankruptcy ;  and  then  to  divide  the  residue  rateably 
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among  all  the  creditors  of  the  debtor.  In  consideration  of  the 
conveyance  and  assignment  thereinbefore  contained  the  parties 
thereto  of  the  third  part  respectively  released  the  debtor,  and 
his  estate  and  effects,  from  all  debts  and  claims  which  they  re- 
spectively had  against  him  or  his  estate  or  effects.  Provided 
always,  and  it  was  thereby  declared,  that  the  debtor  should 
stand  possessed  of  all  leaseholds  and  leasehold  interests  in  trust 
for  and  to  convey  and  assure  the  same  as  the  trustees  should 
from  time  to  time  direct. 

There  was  a  proviso  that  in  case  a  receiving  order  should  be  made 
against  the  debtor  within  three  calendar  months  after  the  date 
of  the  deed,  the  release  thereinbefore  contained  should  be  void. 

There  was  evidence  that  the  value  of  the  whole  of  the  debtor's 
property  was  3625Z.,  and  that  the  value  of  the  leaseholds  was  925Z. 

The  Kegistrar  held  that  this  deed  was,  within  the  meaning  of 
s.  4,  sub-s.  1  (a)  of  the  Bankruptcy  Act,  1883,  "  a  conveyance 
or  assignment  of  the  debtor's  property  to  trustees  for  the  benefit 
of  his  creditors  generally,"  and,  therefore,  an  act  of  bankruptcy. 

The  Divisional  Court  were  of  opinion  that  this  conclusion  was 
justified  by  a  long  line  of  authorities,  and  that  the  decision  of 
the  Court  of  Appeal  in  In  re  Spademan  (1)  was  not  inconsistent 
with  those  authorities,  and  they  accordingly  affirmed  the  order 
of  the  Eegistrar. 

The  debtor,  with  the  leave  of  the  Divisional  Court,  appealed. 


C.  A. 

1893 


In  EE 
Hughes. 

Ex  PARTE 

Hughes. 


March  17.  Cooper  Willis,  Q.C.,  and  F.  Cooper  Willis,  for  the 
debtor.  The  execution  of  the  deed  was  not  an  act  of  bank- 
ruptcy. It  was  not  a  "conveyance  or  assignment"  of  the 
debtor's  property  within  the  meaning  of  sub-s.  1  (a)  (2)  of  s.  4 
of  the  Bankruptcy  Act,  1883.  It  must  be  a  conveyance  or 
assignment  of  the  whole,  or  substantially  the  whole,  of  the 


(1)  24  Q.  B.  D.  728. 

(2)  By  8ub-s.  4  (1) :  "  A  debtor 
cominitH  an  .act  of  bankruptcy  in  each 
of  tbo  following  cases  (inter  alia). 

"  (a)  If  in  England  or  elsewhere  he 
makes  a  conveyance  or  as- 
signment of  his  property 
to  a  trustee  or  trustees  for 


the  benefit  of  his  creditors 
generally. 
"  (h)  If  in  England  or  elsewhere  he 
makes  a  fraudulent  convej''- 
ance,  gift,  delivery,  or 
transfer  of  his  property,  or 
of  any  part  thereof." 
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0.  A.  debtor's  property.    In  the  present  case  there  was  a  substantial 

1893  exception,  viz.,  the  leaseholds,  the  value  of  which  is  about  one- 

lif  EE  fourth  of  the  whole  value  of  the  debtor's  property.    The  word 

Hughes.  «  assignment  "  must  be  construed  strictly,  and  in  this  case  there 

Ex  PARTE 

Hughes,  was  no  assignment  of  the  leaseholds  to  the  trustees.  There  was 
a  declaration  of  trust  of  the  leaseholds  by  the  debtor,  and  a 
declaration  of  trust  is  not  an  assignment  "  within  sub-s.  1  {a)  : 
In  re  Spademan.  (1)  Under  the  law  of  bankruptcy,  as  it  stood 
before  the  Bankruptcy  Act,  1869,  an  assignment  of  the  whole 
of  a  debtor's  property  to  trustees  for  the  benefit  of  his  creditors 
was  held  to  be  an  act  of  bankruptcy,  because  it  was  presumed 
that  in  executing  such  a  deed  the  debtor  must  have  had  an 
intention  of  committing  a  fraud  upon  the  bankruptcy  law.  The 
law  was  not  based  on  actual  fraud :  Ex  parte  Bourne.  (2)  In 
sub-s.  1  of  s.  6  of  the  Bankruptcy  Act,  1869,  which  corresponds 
to  sub-s.  1  (a)  of  s.  4  of  the  Bankruptcy  Act,  1883,  the  words 
"  with  intent  to  delay  his  creditors,"  which  had  been  inserted  in 
former]  Bankruptcy  Acts,  were  omitted ;  but  this  omission  has 
not  altered  the  law  :  In  re  Wood.  (3) 

Herlert  Beed,  Q.C.,  and  Cluer,  for  the  petitioning  creditors. 
According  to  the  ordinary  practice  of  conveyancers,  leaseholds 
are  never  assigned  to  trustees.  Trustees  would  never  be  willing 
to  make  themselves  liable  to  perform  onerous  covenants.  A 
declaration  of  trust  is  the  method  always  adopted  for  giving  to 
trustees  the  beneficial  interest  in  leaseholds;  and,  when  the 
trustees  sell  the  leaseholds,  the  person  who  has  declared  himself 
a  trustee  of  the  leaseholds  is  bound  to  assign  them  to  the 
purchaser.  The  recital  in  the  deed  in  the  present  case  shews 
that  the  debtor's  intention  was  to  assign  all  his  property  to 
the  trustees  for  the  benefit  of  his  creditors ;  and,  though  a 
declaration  of  trust  of  leaseholds  is  not  strictly  speaking  an 
"  assignment,"  it  is  an  assignment "  within  the  meaning  of 
sub-s.  1  (a)  of  s.  4.  But  the  object  and  the  effect  of  the  deed 
were  to  deprive  the  debtor  of  the  whole  of  his  property,  and  to 
give  it  to  the  trustees  for  the  benefit  of  the  creditors  generally, 
and  the  execution  of  such  a  deed  has  always  been  held  to  be  an 

(1)  24  Q.  B.  D.  728.  (2)  16  Ves.  148. 

(3)  Law  Kep.  7  Ch.  302. 
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act  of  bankruptcy,  and  the  decisions  since  the  Bankruptcy  Act,      C.  A. 

1869,  have  followed  the  decisions  before  that  Acf.    There  is  no  1893 

substantial  exception  in  the  present  case-^nothing  which  would 

enable  the  debtor  to  carry  on  his  trade :  Young  v.  Fletcher.  (1)  Hughes. 

The  debtor  retained  no  beneficial  interest  in  the  leaseholds.    In  "^xjGHEr 

In  re  Spademan  (2),  the  debtor  had  not  executed  any  deed,  and, 

when  the  Court  said  that  a  declaration  of  trust  would  not  be  an 

"  assignment "  within  the  meaning  of  sub-s.  1  (a)  of  s.  4,  it  was 

a  mere  obiter  dictum.    There  was  clearly  no  "  assignment "  in 

that  case. 

Cooper  Willis,  Q.G.,  in  reply. 

Cur.  adv.  vult, 

March  28.    The  following  judgment  of  Loed  Esher,  M.E., 
was  read  by  Lindley,  L.J.    In  In  re  Spachnan  (2),  the  Court 
thought  itself  bound,  in  the  first  place,  to  construe  s.  4,  sub-s.  1  (a) 
of  the  Bankruptcy  Act,  1883,  and  then  to  apply  it  to  the  facts 
of  the  case.   The  Court  first  determined  the  rule  of  construction, 
and  held  that  it  was  to  be  a  rule  of  strict  construction,  because 
it  dealt  with  an  enactment  casting  an  incapacity  of  managing 
his  own  affairs  upon  the  person  to  be  declared  a  bankrupt.  As 
a  result  of  this  rule  of  construction  the  Court  held  that  the 
words  "conveyance  or  assignment"  of  the  debtor's  property 
must  be  confined  to  such  an  act  as  in  ordinary  legal  language 
would  amount  to  a  conveyance  or  assignment  of  the  property 
dealt  with,  and  that  a  contract  or  covenant  to  deal  with  property 
in  a  particular  way,  or  a  declaration  of  trust  affecting  property 
in  a  particular  way,  are  not  in  ordinary  legal  language  a  con- 
veyance or  assignment  of  that  property.    This  construction  of 
the  section  was  the  foundation  of  the  judgment  elaborately 
reasoned  by  Fry,  L.J.,  and  clearly  stated,  I  think,  by  Lopes,  L.J., 
and  myself.    It  was  further  stated,  or  was  the  necessary  result 
of  the  rule  of  construction  relied  on,  that  the  whole  of  the 
debtor's  property  must  be  dealt  with  by  such  an  assignment  or 
conveyance  as  was  described  in  the  judgments.    I  cannot  retract 
from  the  rule  of  construction,  or  the  consequent  construction  of 
the  section,  determined  in  that  case.    Applying  that  rule  and 

(1)  34  L.  J.  (Ex.)  154.  (2)  24  Q.  B.  D.  728. 
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C.  A.      that  construction  to  the  present  case,  it  seems  to  me  that, 
1893      although  a  part  of  the  property  of  the  debtor  was,  within  the 
In  BE      meaning  of  the  section,  "assigned  or  conveyed,"  yet  that  a 
Ex^PABTE  substantial  part  was  not  so  assigned  or  conveyed,  and, 

Hughes,  therefore,  that  the  only  act  of  bankruptcy  relied  upon  before  us 
LordEsher.M.R.  to  support  the  receiving  order  was  not  made  out.  It  is  not 
enough  to  say  that  the  debtor  dealt  with  the  whole  of  his 
property ;  it  is  necessary  to  make  out  that  he  dealt  with  the 
whole  of  it  by  assigning  or  conveying  the  whole  of  it.  I  think 
the  appeal  ought  to  be  allowed. 

LiNDLEY,  L.J.,  read  his  own  judgment,  as  follows  : — The  only 
question  is,  whether  this  deed  is  a  "conveyance  or  assignment" 
of  the  debtor's  property  to  trustees  for  the  benefit  of  his  creditors 
generally.  The  appellant  contends  that  it  is  not,  because  the 
leaseholds  are  not  conveyed  or  assigned,  and  he  relies  on  In  re 
Spademan  (1)  as  an  authority  in  his  favour.  I  will  first  consider 
the  question  apart  from  that  authority,  and  I  will  then  examine 
the  authority  itself.  The  statute  speaks  of  a  conveyance  or  an 
assignment  to  trustees,  and  those  words  have, to  be  applied  to  all 
kinds  of  property.  What  is  their  meaning  when  applied  to 
property  which  in  practice  is  seldom,  if  ever,  conveyed  or 
assigned  to  trustees  in  the  strict  technical  sense?  Are  the 
words  to  be  construed  as  extending  to  and  as  including  the 
various  methods  of  dealing  with  such  property  to  which  con- 
veyancers usually  have  recourse,  although  such  methods  are  not 
conveyances  or  assignments  in  the  proper  sense  of  those  terms  ? 
Or  are  the  words  in  question  to  be  construed  strictly  in  their 
proper  sense,  so  as  to  exclude  their  equivalents  in  a  business 
point  of  view  ?  I  cannot  think  that  the  latter  can  be  their  proper 
construction.  In  order  to  protect  trustees  from  the  burdens 
which  would  be  imposed  on  them  by  an  assignment  of  lease- 
holds, conveyancers  seldom,  if  ever,  assign  leaseholds  to  trustees. 
They  have  recourse  to  a  declaration  of  trust,  instead  of  an  assign- 
ment. The  same  mode  of  dealing  with  them  is  adopted  when 
leaseholds  cannot  be  assigned  without  the  licence  of  the  lessor, 
and  his  licence  cannot  readily  be  procured.    Any  conveyancer, 

(1)  24  Q.  B.  D.  728. 
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instructed  to  prepare  a  conveyance  or  assignment  by  a  debtor  of      0.  a. 
all  his  property  to  trustees  for  the  benefit  of  his^creditors,  would  1893 
draw  the  deed  in  the  form  most  appropriate  to  the  various  kinds      in  ee 
of  property  to  which  the  deed  was  intended  to  apply.    A  pro-  .^^^^^^^ 
perly  drawn  deed  for  such  a  purpose  would  contain  a  grant  of  Hughes. 
the  debtor's  freehold  property,  a  covenant  to  surrender  his  copy-   Lmdiey,  l.j. 
hold  property  (if  he  had  any),  an  assignment  of  his  debts, 
stocks,  funds,  and  securities,  and  a  covenant  or  trust  binding 
him  to  deal  with  his  onerous  property — i.e.,  his  leaseholds  and 
shares  liable  to  calls — as  the  trustees  should  direct.    Such  a 
deed  in  such  a  form  would,  in  my  opinion,  clearly  be  in  ordinary 
legal  parlance  a  conveyance  or  assignment  by  the  debtor  of  his 
property  to  trustees  for  the  benefit  of  his  creditors,  although,  if 
its  various  parts  were  analysed,  it  would  be  found  that  the  legal 
estate  in  some  of  the  property  still  remained  in  the  debtor.  I 
cannot  entertain  a  doubt  that  such  a  deed  in  such  a  form  would 
answer  the  description  of  a  "conveyance  or  assignment"  within 
the  true  meaning  of  those  words  as  used  in  s.  4,  sub-s.  1  (a),  of 
the  Bankruptcy  Act,  1883.    Nor  can  I  entertain  a  doubt  that 
the  deed  executed  by  the  debtor  in  the  present  case  is  a  convey- 
ance or  assignment  within  that  clause  of  the  statute. 

But  then  it  is  said  that  In  re  Spachman  (1)  is  inconsistent  with 
this  view.  I  cannot  so  regard  it.  In  that  case  there  was  nothing 
whatever  which,  by  any  stretch,  of  imagination,  could  be  regarded 
as  a  conveyance  or  an  assignment  in  any  sense  whatever.  An 
attempt  was  made  to  spell  out  of  some  correspondence  a  trust  for 
creditors,  and  the  Court  held  that,  if  there  was  enough  to  create 
such  a  trust,  yet  there  was  no  such  conveyance  or  assignment  as 
was  contemplated  by  s.  4,  sub-s.  1  (a),  of  the  Bankruptcy  Act,  1883. 
The  Court  was  not  considering  the  meaning  of  conveyance  or 
assignment  as  applied  to  leasehold  property,  and  although  there 
were  some  observations  to  the  effect  that  a  mere  declaration  of 
trust  is  not  a  conveyance  or  assignment  within  the  meaning  of 
the  enactment  in  question,  I  cannot  think  that  those  observations 
were  intended  to  apply,  or  ought  to  be  treated  as  ap]>lying,  to  a 
formal  conveyance  or  assignment  by  a  debtor  of  all  his  property, 
except  leaseholds,  to  trustees  for  the  benefit  of  his  creditors,  and 

(1)  24  Q.  B.  D.  728. 
Vol.  I.  1893.  2  U  2 
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C.  A.      a  covenant  or  declaration  of  trust  by  which  his  leaseholds  are  to 
1893       be  held  and  disposed  of  for  their  benefit  also.    The  decision 
In  EE      itself  was,  in  my  opinion,  quite  right;  but  to  decide  that  this 
Hughes,    ^qq^  {q  ^ot  an  act  of  bankruptcy,  and  to  hold  that  In  re  SpacJc- 
Hughes.    '^c^'Ti'  (1)  compels  the  Court  so  to  decide,  would,  in  my  opinion, 
Lindi^L.j.  l^e  quite  wrong. 

I  have  purposely  hitherto  refrained  from  alluding  to  the  law 
as  it  stood  before  1869.  But  it  is  clear  that  the  execution  by  a 
trader  of  such  a  deed  as  this  would  have  been  an  act  of  bank- 
ruptcy by  him  before  1869.  In  the  Bankruptcy  Act  of  that  year 
a  section  was  introduced,  similar  in  terms  to  s.  4,  sub-s.  1  (a), 
in  the  present  Act,  and  from  1869  to  the  present  time  the 
execution  of  such  a  deed  as  the  present  was  always  regarded 
as  an  act  of  bankruptcy.  See  In  re  Wood.  (2)  I  regard  the 
present  appeal  as  an  experiment,  made  to  induce  the  Court  to 
hold  that  a  deed,  which  has  been  regarded  as  an  act  of  bank- 
ruptcy ever  since  bankruptcy  laws  have  existed,  is  not  to  be 
so  regarded  any  longer.  I  can  find  no  trace  of  any  intention  to 
alter  the  law  to  this  extent.  The  experiment  has  very  likely 
been  encouraged  by  some  of  the  observations  in  In  re  Spade- 
man (1),  which  was  decided  in  1890  ;  but,  in  my  opinion,  the 
experiment  ought  to  fail.  The  appeal  ought,  I  think,  to  be 
dismissed  with  costs. 

Lopes,  L.  J.,  read  the  following  judgment.  This  case  is  distin- 
guishable from  In  re  Spaceman,  (1)  There  was  in  that  case  no 
instrument  under  seal,  no  "  conveyance,"  no  "  assignment,"  in 
any  sense  of  those  words  ;  here  there  is  an  instrument  under  seal, 
there  is  an  "  assignment."  But  there  are  observations  in  that 
case,  to  which  I  was  a  party,  which,  it  is  said,  were  unnecessary 
for  the  decision  of  that  case,  and  which  go  too  far.  It  is  said 
that  those  observations  put  too  strict  an  interpretation  on  the 
words  "  conveyance  "  and  "  assignment."  After  a  very  careful 
consideration  of  the  matter,  I  have  come  to  the  conclusion  that 
the  Court  in  that  case  did  put  too  strict,  too  narrow,  an  interpre- 
tation upon  those  words.  I  think  they  ought  to  be  construed 
with  reference  to  the  particular  property  to  be  dealt  with,  and  by 
(1)  24  Q.  B  D.  728.  (2)  Law  Kep.  7  Ch.  302. 
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the  light  of  the  language  and  practice  of  conveyancers.  If  in-  C.  A. 
structions  were  given  to  a  competent  convey ance»^  to  convey  and  1893 
assign  all  the  property  of  this  debtor  to  a  trustee  for  the  benefit 
of  his  creditors,  part  of  that  property  being  leaseholds  subject  to 
onerous  covenants,  or  subject  to  a  provision  against  assignment 
without  the  licence  of  the  landlord,  he  would  prepare  an  instru-  lo^^.j 
ment  similar  to  the  deed  in  the  present  case,  which  he  would  call 
an  assignment.  If  we  were  to  hold  this  document  not  to  be  an 
^'  assignment "  within  the  meaning  of  s.  4,  sub-s.  1  (a),  of  the 
Bankruptcy  Act,  1833,  we  should  be  holding  that  a  deed  in  the 
most  effectual  manner  denuding,  and  intended  to  denude,  the 
debtor  of  all  his  property  was  not  an  act  of  bankruptcy.  This 
would  be  a  reaction  in  the  bankruptcy  law,  which  I  cannot  think 
was  contemplated  by  the  legislature.  A  conveyance  of  all  the 
property  of  a  debtor  to  trustees  for  the  benefit  of  his  creditors 
generally  has  always  been  held  to  be  an  act  of  bankruptcy 
within  the  words  of  the  former  Bankruptcy  Acts  equivalent  to 
sub-s.  1  (b)  of  this  s.  4.  It  was  said  that,  although  in  so  doing  the 
debtor  did  not  intend  to  defeat  or  delay  his  creditors,  yet,  it 
being  the  necessary  consequence  of  his  act,  he  must  in  law  be 
taken  to  have  intended  it.  He  was  depriving  himself  of  the 
power  of  carrying  on  his  trade,  and  was  putting  his  property  into 
a  course  of  distribution  different  from  that  which  would  take 
place  under  the  bankruptcy  law.  I  think  it  was  to  get  rid  of 
this  somewhat  forced  inference  that  the  mere  conveyance  or 
-assignment  of  all  the  property  of  a  debtor  to  a  trustee  for  the 
benefit  of  his  creditors  generally  was  made  an  independent  act 
of  bankruptcy.  I  cannot  think  it  was  intended  to  alter  the  law 
to  the  extent  that  it  would  be  altered,  if  a  debtor  were  permitted 
by  deed  to  divest  himself  of  all  his  property  in  the  most  effectual 
way,  having  regard  to  the  nature  of  the  property,  and  still  not 
bring  himself  within  the  bankruptcy  law. 

In  my  opinion,  the  appeal  should  be  dismissed. 

A^^peal  dismissed. 

Solicitors :  Thomas,  Metcalfe,  dt  Shaiye,for  B.  T.  Leyson,  Swan- 
sea ;  Ilohhins,  Billing  &  Co.ifor  Daniell  ct*  Thomas,  Camhorne. 

W.  L.  C. 
2  U  2  2 
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HARE  V.  ELMS  and  Othees. 


Landlord  and  Tenant — Lease — Be-entry — Relief  against  Forfeiture — Parties 
necessary  on  Application  for  Relief — Original  Lessee — The  Common  Law 
Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  s.  1. 

In  an  action  of  ejectment,  brought  under  a  proviso  in  a  lease  for  re-entry  for 
non-payment  of  rent,  the  lessor  recovered  judgment  against  the  tenants  in 
possession,  and  obtained  possession  of  the  demised  premises.  Subsequently 
mortgagees  by  way  of  underlease  applied  for  relief  against  the  forfeiture,  under 
s.  1  of  the  Common  Law  Procedure  Act,  1860,  but  did  not  make  the  original 
lessee  a  party  in  the  application  : — - 

Held,  that  relief  ought  not  to  be  given  in  the  absence  of  the  original  lessee. 

Appeal  from  chambers  on  a  summons  for  relief  against  for- 
feiture of  a  lease  for  non-payment  of  rent. 

On  July  7,  1880,  Newman  granted  a  lease  for  ninety-nine 
years  of  nine  houses  and  some  land  to  Siler.  The  lease  con- 
tained the  usual  power  of  re-entry  for  non-payment  of  rent. 
After  sub-leases  of  the  property  to  various  persons,  in  1891  part 
of  the  property  comprised  in  the  lease  was  sub-let  for  the 
residue  of  the  term,  less  three  days,  to  Mears,  who  subsequently 
granted  a  further  sub-lease  of  one  of  the  houses  by  way  of 
mortgage  to  the  applicants,  the  No.  3  Borough  of  Lambeth  Per- 
manent Building  Society.  In  1892,  the  rent  being  in  arrear 
under  the  lease,  the  plaintiff,  who  was  then  assignee  of  the 
reversion  expectant  on  the  determination  of  the  lease,  brought 
an  action  against  the  tenants  in  possession  claiming  to  recover 
possession  of  the  property  comprised  in  the  lease,  under  the 
proviso  for  re-entry.  Neither  the  original  lessee,  nor  the  appli- 
cants, nor  any  intermediate  sub-lessees  were  made  parties  to  the 
action.  The  defendants  did  not  appear  to  the  writ,  and  the 
plaintiff  obtained  judgment  by  default  of  appearance ;  and  exe- 
cution having  been  issued,  obtained  possession  on  June  30, 1892. 
The  applicants  alleged  that  on  September  8,  1892,  after  exe- 
cution had  been  issued,  they  became  aware,  for  the  first  time,  of 
the  action  and  judgment.  On'  December  5,  1892,  they  took  out 
a  summons  for  relief  under  the  Common  Law  Procedure  Act, 
1860  (23  &  24  Yict.  c.  126),  s.  1.  Siler,  the  original  lessee,  was 
not  brought  before  the^Court  on  the  summons. 
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A  master  at  chambers  having  refused  to  grant  relief,  the  ap-  1893 
plicants  appealed,  and  Barnes,  J.,  referred  the  ♦matter  to  the  hare 
Divisional  Court.  -Eims. 

T.  W,  Chitty,  (F.  Newbolt  with  him),  for  the  applicants.  The 
master's  decision  was  wrong.  The  Courts  of  Chancery,  before 
the  statutes  affecting  the  subject  were  passed,  granted  relief 
after  judgment  and  execution  in  ejectment,  and  granted  it  to 
under-lessees :  Webber  v.  Smith  (1)  ;  Berney  v.  Moore.  (2) 

[Day,  J.  In  those  cases  the  original  lessee  was  before  the 
Court.] 

It  is  submitted  that  the  absence  of  the  original  lessee  makes 
no  difference.  By  s.  1  of  the  Common  Law  Procedure  Act, 
1860,  the  Courts  of  Common  Law  are  empowered  to  grant  the 
same  relief  as  the  Courts  of  Chancery  could,  and  no  new  lease  of 
the  premises  need  be  granted.  The  application  here  is  under 
that  section.  The  applicants  ask  that  the  lease,  and  the  cove- 
nants contained  in  it,  may  be  revived  as  against  the  original 
lessee.  Under  the  old  statute,  4  Geo.  2,  c.  28,  s.  4  (the  provi- 
sions of  which  were  substantially  re-enacted  by  the  Common  Law 
Procedure  Act,  1852  (15  &  16  Yict.  c.  76),  s.  210),  the  Courts  of 
Common  Law  granted  relief,  in  the  absence  of  the  original  lessee, 
to  a  mortgagee  by  way  of  under-lease  :  Doe  d.  Whitfield  v.  Boe  (3), 
and  to  an  under-lessee  :  Doe  d.  Wyatt  v.  Byron.  (4)  Under  those 
statutes  relief  could  only  be  given  by  staying  proceedings  in  the 
action  of  ejectment  before  judgment  and  execution  ;  but  the 
Common  Law  Procedure  Act,  1860,  s.  1,  does  not  alter  the  right 
of  the  applicant  to  relief  against  a  forfeiture  for  non-payment 
of  rent,  although  the  original  lessee  be  not  brought  before 
the  Court.  The  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict,  c.  41),  s.  14,  does  not  apply  to  forfeiture  or  relief 
for  non-payment  of  rent. 

F,  Gover,  for  the  plaintiff  in  the  action  of  ejectment.  The 
applicants  here  are  under-lessees  of  an  under-lessee,  and  as  such 
have  no  right  to  relief  under  s.  1  of  the  Common  Law  Pro- 
cedure Act,  1860.   There  is  a  distinction  in  this  respect  between 

(1)  2  Vein.  103.  (3)  3  Tauut.  402. 

(2)  2  Uidg.  310.  (1)  1  C.  B.  G23. 
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the  right  of  a  tenant  to  a  stay  of  proceedings  before  judgment 
and  execution  in  the  action  of  ejectment,  and  his  right  to  relief 
after.  An  under-lessee  of  an  under-lessee  has  no  equitable  right 
as  against  the  original  lessee ;  his  right  is  only  as  against  the 
person  who  has  granted  him  his  under-lease.  Where  the  lease 
has  been  determined,  as  it  has  been  here,  by  judgment  and 
recovery  of  possession  in  ejectment,  the  liability  of  the  original 
lessee  upon  the  covenants  cannot  be  revived  against  him  without 
his  being  made  a  party  to  the  application  for  relief,  and  having 
the  opportunity  of  being  heard.  JDoe  d.  Wyatt  v.  Byron  (1)  and 
Boe  d.  Whitfield  v.  Boe  (2)  were  decided  before  the  Common  Law 
Procedure  Act,  1860,  was  passed,  and  have  no  application  to  a 
case  in  which  the  lease  has  been  determined.  In  Wehher  V. 
Smith  (3)  the  lessee  was  brought  before  the  Court. 
T,  W.  Ghitty,  replied. 

Day,  J.  This  case  raises  the  question  whether  relief  against 
a  forfeiture  for  non-payment  of  rent  can  be  given  to  under-lessees 
who  seek  relief  as  against  their  landlord,  and  incidentally  no 
doubt  as  against  the  original  lessee,  but  who  do  not  bring  the 
original  lessee  before  the  Court.  The  applicants  for  relief  seek 
to  have  the  liability  of  the  original  lessee  under  the  lease  restored 
without  giving  him  an  opportunity  of  being  heard.  We  have  to 
determine  whether  such  an  application  ought  to  be  granted  or 
not.  Now,  I  do  not  propose  to  base  my  judgment  upon  the 
statutory  rights  of  the  lessee  or  under-lessees.  I  intend  to  deal 
with  the  question  in  a  broader  sense,  and  simply  to  consider 
whether  the  relief  which  is  sought  can  be  given — whether  at  law 
or  in  equity  and  whether  under  statute  or  not  under  statute — in 
the  absence  of  the  original  lessee.  This  was  a  lease  for  a  long 
term  which,  after  various  underleases,  found  its  way,  as  to  a 
certain  portion  of  the  term,  into  the  hands  of  a  building  society, 
who  are  under-lessees  by  way  of  mortgage.  The  property  has 
been  parcelled  out  among  several  occupiers,  and  the  ground  rent 
became  in  arrear.  The  lessor  thereupon  brought  an  action  of 
ejectment,  and  recovered  judgment  and  obtained  execution  in 

(1)  1  C.  B.  623.  (2)  3  Taunt.  402. 

(3)  2  Vern.  103. 
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ejectment.  He  has  therefore  done  all  that  in  him  lay  to  enforce  a  1893 
forfeiture,  and  he  is  in  possession  now.  The  present  applicants  Haee 
say  that  they  had  no  notice  of  the  proceedings,  and  that  they  come  -^^g 
within  the  statutory  period  for  relief.  Very  likely  they  may  be 
entitled  to  the  remedy  they  seek.  I  am  far  from  saying  they  are 
not  entitled  to  it.  But,  whatever  remedy  they  have,  it  seems 
clear  to  me  that  they  must  enforce  it  in  a  proper  manner.  They 
must  bring  the  proper  parties  before  the  Court,  or  give  some  good 
excuse  for  not  having  done  so.  In  my  judgment  this  question 
must  be  treated  historically,  and  must  turn  upon  what  was  the 
original  principle  applied,  and  the  practice  adopted,  before  the 
recent  statutes.  At  law  for  a  great  length  of  time  it  was  un- 
doubtedly the  habitual  practice  of  the  Courts  to  restrain  actions 
of  ejectment  brought  to  enforce  a  forfeiture  for  non-payment  of 
rent,  upon  the  defendant  bringing  the  rent  into  Court.  When 
that  was  done  the  Courts  would  not  allow  an  action  to  enforce  the 
forfeiture  to  proceed  to  its  final  conclusion.  The  Courts  treated 
the  landlord's  power  of  forfeiting  the  lease  for  non-payment  of 
rent  merely  as  a  security  for  the  payment  of  the  rent,  and  it 
was  their  habitual  practice  to  stay  proceedings  in  an  action  of 
ejectment  where  the  rent  was  brought  into  court  pending  the 
action. 

The  remedy  was  afterwards  made  more  clear  and  defined  more 
precisely  by  statute.  The  4  Geo.  2,  c.  28,  s.  2,  relieved  the 
plaintiff  in  ejectment  from  the  necessity  of  proving  a  formal 
demand  for  the  rent  upon  the  day  it  became  due,  and  provided, 
in  effect,  that  if  the  rent,  arrears,  and  costs  were  paid  before  judg- 
ment and  execution  then  the  execution  should  not  proceed. 
Those  provisions  were  substantially  re-enacted  in  the  Common 
Law  Procedure  Act,  1852,  s.  210.  In  the  Common  Law  Procedure 
Act,  1860,  s.  1,  there  are  further  provisions  for  simplifying  the 
remedy  in  the  Courts  of  Common  Law  by  enabling  them,  in  the 
case  of  any  ejectment  for  a  forfeiture  for  non-payment  of  rent,  to 
give  the  same  relief  as  had  been  given  by  the  Courts  of  Equity, 
Now  the  Courts  of  Equity  had  done  more  than  the  Courts  of 
Common  Law.  They  gave  relief  where  the  forfeiture  was  complete 
after  judgment  and  execution  in  ejectment,  if  the  tenant  brought 
full  compensation  into  court,  and  they  ordered  a  new  lease  to  be 
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1893  executed  similar  to  the  old  lease,  and  for  that  purpose  of  course 
jjaee  they  had  before  them  the  lessee.  They  could  not  grant  that 
Elms  relief  without  having  the  parties  to  the  lease  before  them  ;  there 
  is  no  instance  in  which  a  Court  of  Equity  has  ordered  a  new  lease 

Day,  J.  ^  J 

to  be  executed  where  the  person  who  was  to  take  the  lease  was 
not  before  the  Court.  'The  ordinary  applicant  for  relief  no  doubt 
was  the  original  lessee.  Applications  by  under-lessees  and  mort- 
gagees are  comparatively  not  very  numerous.  The  ordinary 
applicant  has  been  the  original  lessee,  but  he  has  always  been, 
as  far  as  I  can  find  out,  an  essential  party.  In  the  argument  for 
the  applicants  for  relief  in  the  present  case  great  reliance  was 
placed  upon  the  answers  given  by  the  judges  in  the  Irish  case  of 
Berney  v.  Moore,  (1)  Those  answers  were  given  in  reference  to  the 
questions  put  to  the  judges,  and  the  questions  must  be  taken  to 
have  been  put  in  reference  to  the  facts  of  the  case.  The  lessee 
there  was  before  the  Court,  and  they  thought  it  fair  and  reason- 
able that  he  should  execute  the  lease,  and  directed  him  to 
do  so.  It  was  executed  no  doubt  for  the  benefit  of  the  under- 
lessee,  but  with  the  privity  of  the  lessee  who  was  before  the 
Court.  At  law  the  theory  formerly  was  that  the  old  lease  was 
gone  when  ejectment  was  brought,  and  so  the  Courts  of  Equity 
required  that  a  new  lease  should  be  executed  in  order  to  set 
up  the  old  one.  The  legislature,  in  passing  the  Common  Law 
Procedure  Act,  1860,  thought  that  the  best  way  of  setting  up 
the  old  lease  was  to  give  the  Courts  authority  to  declare  that  it 
should  be  set  up ;  but  no  substantial  change  in  the  remedy 
or  procedure  was  effected  by  the  enactment ;  all  that  was 
done  was  to  dispense  with  the  trouble  and  expense  of  having  a 
new  lease  drawn  up,  and  to  relieve  the  parties  from  the  pay- 
ment of  the  burdensome  stamp  duties  upon  the  new  lease.  If 
before  the  statute  was  passed  it  was  necessary  that  all  the  parties 
interested  in  the  lease  should  be  before  the  Court,  it  is  so  now. 
In  Boe  d.  Whitfield  v.  Boe  (2)  judgment  in  ejectment  was  obtained 
by  the  lessor  and  execution  issued,  and  there  was  no  doubt  that 
the  lease  was  forfeited  and  gone.  But  after  a  time  the  mort- 
gagee of  the  lease  from  the  original  lessee  came  and  asked  for 
relief,  saying  that  he  had  never  heard  of  the  proceedings  in 
(1)  2  Eidg.  310.  (2)  3  Taunt.  402. 
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ejectment.  The  Court  granted  a  rule,  which  was  afterwards  1893 
made  absolute,  giving  to  the  mortgagee  that  w^iich  he  asked,  Haee 
namely,  to  be  put  into  possession  of  the  land  upon  paying  the  elms. 
rent  in  arrear  and  costs.  He  shewed  that  he  was  entitled  to  olyTj. 
possession  as  between  himself  and  the  lessor.  The  Court,  after 
hearing  the  lessor,  put  the  mortgagee  into  the  same  position 
as  if  there  had  been  no  forfeiture,  but  gave  him  no  rights  as 
against  the  lessee.  All  that  the  case  decided  was  that  the 
mortgagee  had  the  same  right  to  relief  against  forfeiture  for 
non-payment  of  rent  as  the  lessee  against  whom  recovery 
had  been  had.  In  Doe  d.  Wyatt  v.  Byron  (1)  there  was  no 
judgment  in  ejectment  at  all.  The  defendants,  who  were 
under-lessees  of  the  term  less  two  days,  appeared  to  the  writ 
d^s  soon  as  they  heard  of  it,  and  before  judgment,  and  asked 
•  the  judge  to  exercise  his  jurisdiction  by  allowing  them  to  pay 
the  rent  and  costs  into  court  at  once.  They  asked  to  be  allowed 
to  pay  the  rent  and  costs  into  court  before  judgment  and  execu- 
tion took  place,  and  asked  for  a  stay  of  proceedings  upon  payment 
of  the  rent  and  costs  under  4  Gleo.  2,  c.  28.  The  judge  allowed 
that  to  be  done,  and  under  his  direction  the  rent  and  costs  were 
paid  to  the  lessor.  Everybody  therefore  remained  in  the  same 
position  as  they  always  had  been.  The  judge's  decision  was 
upheld  by  the  Court.  That  case,  however,  is  no  authority  for  the 
proposition  that  an  under-lessee  has  a  right  to  deal  with  the 
matter  in  the  absence  of  the  original  lessee.  The  lessees  there 
were  not  necessary  parties  at  all.  The  lease  had  never  been 
determined ;  there  had  been  no  judgment  or  entry  in  ejectment. 
The  application  was  to  stay  proceedings,  not  to  set  up  a  lease 
which  had  determined.  In  the  case  before  us  we  are  asked  to 
set  up  against  the  original  lessee  a  lease  which  has  determined, 
and  the  lessee  is  not  before  the  Court.  He  may  have  a  very 
strong  interest  in  the  matter,  and  may  have  many  equities  to  set 
up  against  an  attempt  by  under-lessees  or  mortgagees  to  saddle 
him  with  a  renewal  of  the  lease.  He  has  been  relieved  from  this 
lease  through  the  failure  of  somebody  to  pay  the  rent.  It  may 
well  be  that  the  lessee,  if  he  was  before  the  Court,  could  shew 


(1)  1  C.  B.  G23. 
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1893       good  cause  why  the  lease  should  not  be  set  up  against  him,  and 
Haee      why  he  should  not  have  re-imposed  upon  him  the  burden  of  the 
I  Elms.      covenants  from  which  he  has  been  relieved.    It  is  not  suggested 
dI7~j  ^®        acted  fraudulently  in  the  matter  as  against  the 

building  society.  For  these  reasons  I  am  of  opinion  that  the 
lessee  ought  to  be  before  the  Court,  and  that  in  his  absence  this 
application  ought  not  to  be  granted. 


Collins,  J.  I  am  of  the  same  opinion.  This  application  is 
made  by  mortgagees  of  a  sub-lessee,  and  it  is  made  in  the  absence 
of  the  original  lessee.  The  point  has  been  taken  that  a  sub-lessee^, 
or  a  mortgagee  of  a  sub-lessee,  is  not  within  s.  1  of  the  Common 
Law  Procedure  Act,  1860,  and  that  is  said  to  be  an  answer  to  the 
whole  case.  It  is  not  necessary  to  decide  that  point.  I  think 
that  it  is  substantially  met  by  Henn,  J.,  in  Berney  v.  Moore,  (1) 
He  came  to  the  conclusion  that  under-tenants  were  entitled  to 
apply  for  relief  under  the  old  statutes,  11  Anne,  c.  2  (Irish)  and 
4  Geo.  1,  c.  5.  But,  as  I  have  said,  it  is  not  necessary  to  decide 
that  point  here,  because  I  am  of  opinion  that  the  original  lessee 
is  a  necessary  party  to  these  proceedings.  Sect.  1  of  the  Common 
Law  Procedure  Act,  1860,  gives  the  Courts  of  Common  Law  the 
same  jurisdiction  to  give  relief,  in  the  case  of  ejectment  for  a 
forfeiture  for  non-payment  of  rent,  as  was  exercised  by  the  Court 
of  Chancery.  Prior  to  that  time  the  Courts  of  Common  Law  had 
no  such  jurisdiction.  They  could  intervene  to  stay  proceedings- 
before  execution  at  the  instance  of  a  lessee,  and  it  may  be  of  a 
sub-lessee ;  but  if  judgment  had  gone  they  could  do  nothing, 
and  the  person  seeking  relief  had  to  go  to  the  Court  of  Chancery. 
Now,  the  Courts  of  Equity  formerly  appear  to  have  proceeded, 
where  relief  was  granted,  by  granting  a  new  lease.  The  applica- 
tion came  after  forfeiture,  and  therefore,  after  the  first  lease  had 
determined.  That,  of  course,  involved  the  presence,  as  one  of 
the  parties,  of  the  person  to  take  the  lease.  That  mode  of 
procedure,  however,  was  thought  inconvenient,  and  the  legislature 
therefore  made  provision^  that  it  was  competent  to  the  Courts  to 
say  that  the  old  lease  should  be  deemed  to  continue ;  but  the 


(1)  2  Ridg.  310. 
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alteration  of  the  procedure  imposed  the  same  burden  as  before.  18^^ 
It  involved  the  super-imposition  upon  the  person  who  had  got  Hake 
rid  of  the  lease  of  the  covenants  and  obligations  of  the  lease,  elms. 
which  had  determined  by  reason  of  the  forfeiture.  The  lessor  j 
was  bound  to  accept  the  tender  of  rent  because,  as  has  been 
pointed  out,  the  forfeiture  clauses  were  looked  upon  merely  as 
security  for  the  payment  of  the  rent,  and  the  lessor,  when  the 
rent  was  paid,  had  nothing  further  to  say  in  the  matter.  He 
could  not  then  resist  having  the  lease  and  the  tenant  re-imposed 
upon  him.  But  there  was  another  person — the  first  lessee — who 
might  have  a  great  deal  to  say.  He  may  have  got  rid  of  his 
liability  under  the  lease  without  having  made  any  default  of  his 
own.  He  may  have  relied,  and  [properly  relied,  upon  somebody 
else  to  perform  his  covenants.  The  forfeiture  may  have  been 
incurred  without  his  knowledge,  and  he  may  have — in  this  case 
we  do  not  know  that  he  has  not — very  good  reasons  to  urge  why 
the  liability  to  perform  the  covenants  and  conditions  of  the  lease 
should  not  be  re-imposed  upon  him.  I  do  not  think  we  can  say 
that  that  liability  should  be  re-imposed  upon  him  without  his 
having  a  right  to  be  heard  in  the  matter.  No  authority  has  been 
cited  to  shew  that  such  a  thing  was  ever  done  in  the  Courts  of 
Equity ;  but  it  is  said  that  two  cases,  decided  in  the  Courts  of 
Common  Law  before  [the  equitable  jurisdiction  was  extended  to 
those  Courts,  establish  that  relief  can  be  given  in  the  absence  of 
the  first  lessee.  The  first  of  these  cases.  Doe  d.  Whitfield  v.  Boe  (1) 
is,  I  think,  distinguishable  for,  the  reasons  given  by  my  brother 
Day,  and  also  for  the  reason  that,  if  it  decided  what  was  contended 
for  by  counsel  for  the  applicants  here,  it  would  affirm  the  pro- 
position that  the  Courts  of  Common  Law  had,  before  the  Common 
Law  Procedure  Act,  1860,  the  jurisdiction  which  was  extended  to 
them  by  that  Act — namely,  to  deal  with  applications  for  relief 
after  judgment  and  execution  in  ejectment — and  that  s.  1  of  the 
Common  Law  Procedure  Act,  1860,  was  therefore  unnecessary. 
In  the  second  case  Doe  d.  Wyatt  v.  Bi/ron  (2)  the  application 
was  only  to  stay  proceedings  before  judgment.  It  does  not, 
therefore,  touch  the  point  in  question  here.  I  am  therefore  of 
opinion  that  the  relief  asked  for  should  not  be  given  in  the 
(1)  3  Taunt.  402.  (^2)  1  C.  B.  623. 


612 


QUEEN'S  BENCH  DIVISION. 


[1898] 


1893  absence  of  the  first  lessee ;  and,  no  reason  having  been  given  by 
Hare  the  applicants  for  not  making  him  a  party  to  the  proceedings, 
Elms.      ^^^^  application  should  be  refused. 

Ajo^eal  dismissed. 

Solicitors  for  applicants  :  Wyatt  &  Go, 
Solicitors  for  plaintiff :  Henry  Gover  &  Son, 

W.  A. 


SUMMEES,  Appellant;  THE  HOLBORN  DISTRICT  BOARD  OF 
WORKS,  Respondents. 

Metropolis — Olst  ruction  of  Streets—  Costermongers — Statute — Construction — 
Bepeal  hy  ImpUcatioji — 57  Geo.  3,  c.  xxix.,  s.  65 — The  Metropolitan  Streets 
Act,  1867  (30  &  31  Vict.  c.  134),  s.  6— The  Metropolitan  Streets  Act  Amend- 
ment Act,  1867  (31  &  32  Vict.  c.  5),  s.  1. 

Sect.  65  of  57  Geo.  3.  c.  xxix.,  which  empowered  vestries  in  the  metropolis  to 
take  certain  summary  proceedings  against  persons  placing  stalls  and  goods  upon 
the  carriage-ways  or  footways  in  streets  or  public  places,  is  impliedly  repealed, 
with  respect  to  costermongers,  by  the  operation  of  the  Metropolitan  Streets 
Act,  1867,  s.  6,  and  the  Metropolitan  Streets  Act  Amendment  Act,  1867,  s.  1. 

Case  stated  by  a  metropolitan  police  magistrate,  under  the 
Summary  Jurisdiction  Acts. 

The  appellant,  a  costermonger,  was  summoned  to  appear  before 
the  magistrate  upon  a  complaint  made  by  one  of  the  street  in- 
spectors to  the  respondents,  the  Hoi  born  District  Board  of  Works, 
for  that  the  appellant  on  September  16,  1892,  at  Farringdon 
Koad,  in  the  liberty  of  Saffron  Hill,  within  the  metropolitan  dis- 
trict, did  place  or  cause  to  be  placed  upon  the  carriage-way  of  the 
said  road  a  stall,  wares,  and  merchandise,  and  did  not  imme- 
diately remove  the  same  on  being  thereunto  required  by  the 
inspector,  contrary  to  the  statute  57  GJ-eo.  3,  c.  xxix.,  s.  65.  It  was 
admitted,  or  proved  in  evidence  before  the  magistrate,  that  the 
Holborn  District  Board  of  Works  was  a  body  duly  constituted 
under  the  Metropolis  Local  Management  Act,  1855  (18  &  19 
Yict.  c.  120),  and  had  the  control  of  the  pavements,  both  foot- 
ways and  carriage-ways  of  Farringdon  Eoad  within  their  district ; 
that  on  August  8,  1892,  a  resolution  was  passed  by  the  board, 
"  that  notice  be  given  to  the  stall-keepers  of  the  stalls  situate 
within  the  district,  to  remove  their  stalls  within  one  calendar 
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montli,  and,  failing  compliance  with  such  notice,  the  board's  1893 
inspectors  be  instructed  to  enforce  their  removal,  and  that  the  Summers 
police  be  asked  for  their  support " ;  that  on  September  16,  the 
appellant  was  standing  by  his  stall,  which  was  placed  in  the  car- 
riage-way of  Farringdon  Eoad  within  the  district,  close  to  the 
kerb  of  the  pavement ;  that  articles  of  food  were  exposed  for  sale 
on  the  stall,  and  that  the  appellant  was  requested  to  remove  the 
stall  by  the  board's  inspector,  but  refused  to  do  so.  There  was  no 
evidence  before  the  magistrate  of  any  breach  by  the  appellant 
of  any  of  the  regulations  made  by  the  Commissioners  of  Police 
under  the  Metropolitan  Police  Acts,  nor  did  the  respondents  con- 
tend that  any  such  breach  had  been  committed. 

The  magistrate  convicted  the  appellant,  and  imposed  a  penalty 
upon  him. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
proceedings  under  57  Geo.  3,  c.  xxix.,  s.  65  were  rightly  taken 
before  the  magistrate,  and  the  conviction  right  in  point  of  law 
having  regard  to  the  statutes  30  &  31  Yict.  c.  134,  and  31  &  32 
Vict.  c.  5.  (1) 


(1)  By  57  Geo.  3,  c.  xxix.,  s.  65 
(Michael  Angelo  Taylor's  Act),  it  is 
provided,  with  respect  to  certain  spe- 
cified parts  of  the  metropolis  (in  which 
Farringdon  Koad  is  included),  that 
persons  placing  stalls,  handbarrows, 
trucks,  goods,  &c.,  in  or  upon  any 
part  of  the  carriage  or  footways  in  any 
streets  or  public  places,  may  be  sum- 
moned before  a  justice  of  the  peace, 
and,  upon  conviction,  may  be  fined 
40s.  for  the  first  offence,  and  for  the 
second  or  any  subsequent  offence,  any 
sum  not  exceeding  51. ,  and  power  is 
given  to  the  vestry  to  seize  such  stalls, 
goods,  &c.,  and  to  sell  the  goods  in  the 
inanner  specified  in  the  Act,  without 
any  warrant  or  other  authority  than 
the  Act. 

By  the  Metropolitan  Streets  Act, 
1867  (30  &  31  Yict.  c.  134),  s.  6, 

No  goods  or  other  articles  shall  be 
allowed  to  rest  on  any  footway  or  other 
part  of  a  street  within  the  general 


limits  of  this  Act,  or  be  otherwise 
allowed  to  cause  obstruction  or  incon- 
venience to  the  passage  of  the  public, 
for  a  longer  time  than  may  be  absolutely 
necessary  for  loading  or  unloading  such 
goods  or  other  articles";  and  a  penalty 
not  exceeding  4-Os.  is  imposed  upon  any 
person  acting  in  contravention  of  that 
section.  By  s.  27  :  "  All  powers  con- 
ferred by  this  Act,  shall  be  in  addition 
to  and  not  in  derogation  of  any  other 
powers  conferred  by  any  other  Act  of 
Parliament,  and  any  such  other  powers 
may  be  exercised  as  if  this  Act  had 
not  passed." 

By  the  Metropolitan  Streets  Act 
Amendment  Act,  1867  (31  ifc  32  Yict. 
c.  5),  s.  1  :  "  The  6th  section  of  the  ]\Ie- 
tropolitan  Streets  Act,  1867,  prohibit- 
ing the  deposit  of  goods  in  the  streets, 
shall  not  apply  to  costermongers,  street 
hawkers,  or  itinerant  traders,  so  long 
as  they  carry  on  their  business  in  ac- 
cordance with  the  regulations  from 
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1893  Frederick  Low,  for  the  appellant.    The  learned  magistrate's 

Summers  decision  was  wrong.  Sect.  65  of  Michael  Angelo  Taylor's  Act 
HoLBOKN  ^^^^  impliedly  repealed  by  virtue  of  the  Metropolitan  Streets 
BoAED  ^^^'^^  ^'  ^'  Metropolitan  Streets  Act  Amendment 

WoBKs.  Act,  1867,  s.  1.  The  metropolitan  police  were  not  in  existence 
when  Michael  Angelo  Taylor's  Act  was  passed,  and  the  legislature, 
in  passing  the  two  Acts  of  1867,  intended  to  hand  over  to  the 
police  the  duties  of  local  bodies  with  respect  to  the  regulation 
of  the  streets.  It  is  admitted  that  the  appellant  has  not  in- 
fringed the  police  regulations.  He  is  therefore  protected  from 
interference  by  s.  1  of  the  Metropolitan  Streets  Act  Amendment 
Act,  1867.  It  would  be  a  strange  result  if  he  were  held  to  be 
still  liable  to  the  stringent  penalties  imposed  by  s.  65  of  Michael 
Angelo  Taylor's  Act. 

[He  referred  to  Fortescue  v.  Vestry  of  St.  Matthew,  Bethnal 
Green.  (1)] 

C.  J.  Peile,  (Courthope  Munroe  with  him),  for  the  respondents. 
The  two  subsequent  Acts  are  not  inconsistent  with  s.  65  of 
Michael  Angelo  Taylor's  Act.  The  police  regulations  made 
under  the  Metropolitan  Streets  Act,  1867,  and  the  amending  Act 
of  the  same  year  are  only  with  respect  to  traffic.  The  Holborn 
District  Board  of  Works  have  to  consider  the  wishes  of  the  rate- 
payers of  the  district.  Sect.  27  of  the  Metropolitan  Streets  Act, 
1867,  has  the  effect  of  saving  the  old  procedure  under  Michael 
Angelo  Taylor's  Act,  and  the  only  effect  of  s.  1  of  the  Metro- 
politan Streets  Act  Amendment  Act,  1867,  is  to  exempt  coster- 
mongers  from  the  operation  of  s.  6  of  the  Metropolitan  Streets 
Act,  1867.  It  leaves  them  open  to  the  procedure  under  Michael 
Angelo  Taylor's  Act.  The  Metropolitan  Streets  Act  confers 
limits  of  jurisdiction  different  from  those  conferred  by  Michael 
Angelo  Taylor's  Act.  It  applies  to  a  different  area,  and  there 
are  distinctions  in  respect  of  offences  and  prosecutions.  In 
giving  powers  to  the  police  for  the  regulation  of  the  streets, 
it  was  not  intended  to  interfere  with  the  jurisdiction  of  the 

time  to  time  made  by  the  Commis-  surface  of  any  space  that  intervenes  in 

sioners  of  Police,  with  the  approval  of  any  street  between  the  footway  and 

the  Secretary  of  State ;  and  so  much  the  carriageway,  is  hereby  repealed." 

of  the  said  6th  section  as  refers  to  the  (1)  [1891]  2  Q.  B.  170. 
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vestries  under  Michael  Angelo  Taylor's  Act.  A  similar  power 
to  that  given  by  s.  65  of  Michael  Angelo  TaylorV  Act  is  given 
to  the  metropolitan  police  by  2  &  3  Yict.  c.  47,  s.  60,  sub-s.  7 
(which  is  entitled  "  An  Act  for  further  improving  the  police  in 
and  near  the  metropolis  ")  ;  and  by  s.  74,  "  nothing  herein  con- 
tained shall  be  construed  to  prevent  ....  any  person  from  being 
liable  under  any  other  Act  or  Acts  to  any  other  or  higher  penalty 
or  punishment  than  is  provided  for  such  offence  by  this  Act,  so 
nevertheless  that  no  person  be  punished  twice  for  the  same 
offence."  By  s.  28  of  the  Metropolitan  Streets  Act,  1867,  "  this 
Act,  so  far  as  is  consistent  with  the  tenor  thereof,  shall  be  con- 
strued as  one  with  the  Acts  relating  to  the  Metropolitan  Police." 
It  is  submitted  that  those  enactments  save  the  procedure  under 
Michael  Angelo  Taylor's  Act,  and  that  there  is  no  implied  repeal 
of  s.  65  of  that  Act. 


1893 


Summers 

V. 

HOLBOF.X 
DlSTEICT 
BOAED  OF 


LoED  Coleridge,  C.J.  I  am  of  opinion  that  the  decision  of 
the  magistrate  was  wrong,  and  that  the  question  which  he  asks 
in  the  case  must  be  answered  in  the  negative.  The  question  he 
means  to  ask  is  substantially  whether  certain  provisions  of  the 
statutes  30  &  31  Yict.  c.  134  and  31  &  32  Yict.  c.  5,  are  or  are 
not  practically  inconsistent  with  s.  65  of  the  prior  statute — • 
Michael  Angelo  Taylor's  Act.  I  think  that  they  are ;  and  that 
being  so,  according  to  well-established  principles  of  law,  the 
subsequent  enactments  must  prevail.  Under  Michael  Angelo 
Taylor's  Act  very  stringent  provisions  were  enacted  against 
€ostermongers  within  an  area  nearly  conterminous  with  the 
district  subject  to  the  Metropolitan  Police  Acts.  The  vestrv 
were  empowered  to  take  very  strong  proceedings  against  coster- 
mongers.  Under  s.  65  the  vestry  could  seize  and  sell  goods 
pkiced  on  the  footway.  Indeed,  that  section  goes  further,  and 
enables  those  proceedings  to  be  taken  not  only  against  the 
costermongers,  but  against  the  owners  of  the  goods  and  others. 
In  the  present  case  we  are  not  concerned  with  any  proceedino-s 
taken  against  those  other  persons.  We  are  only  concerned  to 
decide  whether  costermongers  are  liable  under  the  old  Act  ot 
Parliament.  As  I  have  said,  it  is  a  very  strong  enactment.  It 
enables  the  vestry  to  sweep  away  from  a  given  place  coster- 
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mongers  who  may  have  carried  on  their  business  there  with 
perfect  honesty  for  many  years.  If  s.  65  of  that  Act  was  still  in 
force  we  should,  of  course,  have  nothing  to  do  with  any  hardship 
which  might  result  from  its  application ;  we  should  have  simply 
to  give  effect  to  it ;  and  if  the  result  was  to  bring  about  hardship 
or  oppression,  the  proper  remedy  must  be  sought  in  Parliament ^ 
and  not  in  a  court  of  law.  But  many  years  after  Michael  Angelo 
Taylor's  Act  was  passed  came  the  Metropolitan  Streets  Act,  1867 
(30  &  31  Yict.  c.  134).  By  s.  6  regulations  were  enacted  for  the 
restraint,  and  practically  for  the  abolition  of  the  costermongers. 
Now  I  am  not  bound  to  consider  it,  but  there  may  be  a  question 
whether  Michael  Angelo  Taylor's  Act  and  that  Act  could,  or 
could  not,  be  read  as  co-existent.  But  the  Metropolitan  Streets 
Act,  1867,  was,  so  far  as  the  costermongers  are  concerned,  directly 
and  in  terms  repealed  by  the  Metropolitan  Streets  Act  Amend- 
ment Act,  1867  (31  &  32  Yict.  c.  5).  Sect.  1  of  that  statute  pro- 
vides that "  the  6th  section  of  the  Metropolitan  Streets  Act,  1867, 
prohibiting  the  deposit  of  goods  in  the  streets,  shall  not  apply 
to  costermongers,  street  hawkers,  or  itinerant  traders,  so  long  as 
they  carry  on  their  business  in  accordance  with  the  regulations 
from  time  to  time  made  by  the  Commissioner  of  Police,  with  the 
approval  of  the  Secretary  of  State."  It  seems  to  me  plain  that 
that  provision,  if  it  stood  alone,  is  entirely  inconsistent  with  and 
by  implication  repeals  s.  65  of  Michael  Angelo  Taylor's  Act.  It 
deals  with  the  same  subject-matter.  It  creates  a  different  kind 
of  procedure.  It  is  in  all  respects,  though  applying  to  the  same 
subject-matter,  very  different  from  the  provisions  contained  in 
Michael  Angelo  Taylor's  Act.  Upon  the  clearest  principles^, 
therefore,  if  s.  1  of  the  Metropolitan  Streets  Act  Amendment. 
Act,  1867,  stood  alone,  it  must  be  held  to  repeal  s.  65  of  Michael 
Angelo  Taylor's  Act.  If  that  were  not  so,  no  enactment  could 
be  more  unfair  or  mofe  entrapping  for  the  costermongers.  The 
later  Act  says,  in  effect,  "  If  you  carry  on  your  business  as  you 
are  directed  by  the  Commissioner  of  Police,  nobody  shall  inter- 
fere with  you."  It  is  not  suggested  that  the  appellant  has 
carried  on  his  business  otherwise  than  in  accordance  with  the 
regulations  of  the  Commissioner  of  Police  approved  by  the 
Secretary  of  State ;  yet  it  is  said  that  the  vestry  may  interfere 
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to  stop  his  business  and  confiscate  his  goods.    It  is  nothing  to  1893 
say  that  the  vestry  have  not  done  so,  for  they  may  do  it  under  Summers 
the  plain  terms  of  Michael  Angelo  Taylor's  Act.    But  it  is  said  holboen 
that  s.  27  of  the  Metropolitan  Streets  Act,  1867,  has  the  effect  ^^^^^^^^ 
of  keeping  alive  s.  65  of  Michael  Angelo  Taylor's  Act,  because  Works. 
it  provides  that "  all  powers  conferred  by  this  Act  shall  be  deemed  Lord  Coleridge, 
to  be  in  addition  to  and  not  in  derogation  of  any  other  powers 
conferred  by  any  other  Act  of  Parliament,  and  any  such  powers 
may  be  exercised  as  if  this  Act  had  not  passed."    Two  answers 
may,  I  think,  be  made  to  that  contention.    The  first  is  that, 
reasonably  construed,  it  must  mean    powers  conferred  upon  the 
same  persons  as  have  powers  conferred  upon  them  by  this  Act." 
There  are  no  words  to  shew  that  the  legislature  intended  to 
include  powers  conferred  upon  different  persons.    But,  if  that  be 
not  so,  then  still  I  cannot  believe  that  it  was  intended  by  the 
general  provisions  of  s.  27  to  keep  alive  the  highly  penal  legisla- 
tion in  s.  65  of  Michael  Angelo  Taylor's  Act,  qualified  as  that 
section  has  been  by  the  distinct  and  specific  enactment,  in  s.  1 
of  the  Metropolitan  Streets  Act  Amendment  Act,  1867,  that  the 
eostermongers  may  carry  on  their  business  if  they  do  so  in 
accordance  with  the  regulations  from  time  to  time  made  by  the 
Commissioner  of  Police  with  the  approval  of  the  Secretary  of 
State. 

As  to  the  argument  founded  upon  2  &  3  Vict.  c.  47,  s.  74,  that 
is  an  Act  which  deals  only  with  the  police  in  the  metropolis  from 
the  beginning  to  the  end,  and  my  answer  to  that  argument  must 
be  very  much  the  same  as  with  respect  to  s.  27.  Sect.  74  must, 
it  seems  to  me,  in  reason  and  fairness  be  confined  to  the  offences 
and  to  the  proceedings  and  prosecutions  which  have  been  created 
or  legalised  by  the  statutes  in  pari  materia  having  reference  to 
the  police.  If  I  am  wrong,  then  the  general  argument  applies 
that  s.  1  of  the  Metropolitan  Streets  Act  Amendment  Act,  1867, 
is  the  governing  enactment,  with  respect  to  eostermongers,  of  all 
those  statutes;  that,  if  its  provisions  are  complied  with,  the 
eostermongers  are  safe  from  interference,  and  that  any  other 
provisions  inconsistent  with  that  clear  and  distinct  enactment 
must  be  taken  to  be  impliedly  repealed.  There  is  no  doubt  that 
a  repeal  by  implication  is  just  as  effective  as  by  express  words, 
Vol.  I.  1893.  2  X  2 
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1893  thougli  of  course  difiSculties  arise  in  determining  whether  there 

SuMMEEs  is  a  repeal  by  implication  in  the  particular  case  before  the  Court. 

HoLBOEN  ^  opinion  that  the  magistrate's  decision  was  wrong,  and 

District  ^j^^t  this  conviction  cannot  stand. 

BOAED  OF 

Works. 

Cave,  J.  I  am  t)f  the  same  opinion.  The  general  rule  is 
that  when  you  have  an  Act  of  Parliament  enacting  particular 
provisions,  and  in  a  subsequent  Act  there  are  provisions  which 
are  inconsistent  with  the  provisions  of  the  first  Act,  both  enact- 
ments cannot  stand  together.  The  enactment  in  the  second 
Act  stands  and  repeals  the  enactment  in  the  first  Act.  Of 
course,  from  the  necessity  of  the  case,  it  is  an  implied  and  not 
an  express  repeal.  We  have  to  see  here  whether  the  provisions 
made  by  subsequent  legislation  are  inconsistent  with  the  pro- 
visions in  s.  65  of  Michael  Angelo  Taylor's  Act,  so  that  the 
latter  provisions  have  been  impliedly  repealed.  Now,  all  the 
subsequent  legislation  has  |been  with  respect  to  metropolitan 
police  provision ;  and,  so  far  as  I  am  aware,  Michael  Angelo 
Taylor's  Act  does  not  seem  to  have  been  referred  to  in  that 
legislation.  It  is  remarkable  that  Michael  Angelo  Taylor's  Act 
has  not  been  referred  to,  as  the  previous  statutes  relating  to  the 
police  and  streets  of  London  are  from  time  to  time,  by  a  pro- 
vision that  it  was  to  be  construed  together  with  the  subsequent 
statutes.  The  appellant  here  has  undoubtedly  committed  an 
offence  against  s.  65  of  Michael  Angelo  Taylor's  Act,  and 
proceedings  have  been  taken  against  him  under  that  Act.  He 
has  also  committed  an  offence  against  s.  6  of  the  Metropolitan 
Streets  Act,  1867.  Those  two  Acts,  so  far  as  they  apply  to  the 
same  offences,  provide  for  different  procedure  and  for  different 
punishments,  and  if  there  was  nothing  more,  they  could  not,  in 
accordance  with  the  general  rule,  stand  together.  The  authority 
for  that  is  to  be  found  in  Fortescue  v.  Vestry  of  St.  Matthew, 
Bethnal  Green,  (1)  But  in  determining  whether  the  two  Acts 
can  stand  together  you  mustjlook  at  the  whole  of  the  provisions, 
and,  looking  at  the  whole  of  them,  must  say  whether  it  was,  or 
was  not,  intended  that  the  former  legislation  should  stand. 
Kow,  we  have  been  referred  to  s.  74  of  2  &  3  Yict.  c.  47.  [The 
(1)  [1891]  2  Q.  B.  170. 
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learned  Judge  read  the  section.]  That  is  a  provision  contained 
in  an  Act  prior  to  the  Metropolitan  Streets  Act,  1867,  and  it  is 
to  be  read  together  with  that  Act.  If  the  matter  rested  there,  I 
should  be  of  opinion  that  s.  74  of  2  &  3  Yict.  c.  47  did  shew  the 
intention  of  the  legislature  that  Michael  Angelo  Taylor's  Act  in 
this  respect  should  not  be  repealed,  but  should  stand  side  by- 
side  with  the  Act  of  1867.  I  am  not  pressed  by  s.  27  of  the 
Metropolitan  Streets  Act,  1867,  because  I  am  clearly  of  opinion 
that  the  word  "  powers  "  in  that  section  does  not  apply  to  the 
duty  of  the  persons  who  are  entrusted  with  the  management 
of  the  streets  to  proceed  for  the  infliction  of  penalties.  In  my 
judgment  that  is  not  a  "power"  within  the  meaning  of  the 
section.  There  are  plenty  of  instances  of  powers  given  with 
respect  to  the  regulation  of  the  street  traffic  and  other  matters, 
and  I  am  clearly  of  opinion  that  those  were  the  powers  intended 
to  be  referred  to,  and  not  the  right  to  proceed  against  a  man  for 
a  penalty.  If  corroboration  be  wanted  for  that  view,  it  is  to  be 
found  in  s.  74  of  2  &  3  Yict.  c.  47,  which  is  incorporated  with 
the  Metropolitan  Streets  Act,  1867,  and  expressly  provides  that 
proceedings  under  any  other  Act  may  be  taken  against  an 
oifender.  It  would  therefore  be  unnecessary  to  construe  "powers  " 
in  s.  27  of  the  Act  of  1867  to  mean  the  right  to  proceed  against 
a  man  for  a  penalty.  It  would  be  construing  the  word  out  of 
its  proper  meaning,  because  s.  74  of  2  &  3  Yict.  c.  47  produces 
exactly  the  same  effect.  If,  therefore,  the  legislation  had  stopped 
there  I  should  have  said  that  the  magistrate's  decision  was 
clearly  right,  because  s.  74  of  2  &  3  Yict.  c.  47  would  have 
shewn  the  intention  of  the  legislature  that  the  provisions,  in 
this  respect,  of  Michael  Angelo  Taylor's  Act  and  the  Metro- 
j)olitan  Streets  Act,  1867,  should  stand  together.  But  then 
comes  the  Metropolitan  Streets  Act  Amendment  Act,  1867,  s.  1, 
which  is  as  follows  :  [The  learned  Judge  read  s.  l.J  Now,  if  the 
legislature  had  said  in  terms  that  the  costermongers,  if  they 
complied  with  the  regulations  of  the  Commissioner  of  Police, 
should  not  be  liable  to  the  comparatively  mild  penalty  imposed 
by  the  Metropolitan  Streets  Act,  1867,  but  should  be  liable  to 
tlie  severer  penalties  imposed  by  Michael  Angelo  Taylor's  Act, 
one  would  have  been  obliged,  however  reluctantly,  to  have  come 
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to  the  conclusion  tliat  tliat  was  wliat  the  legislature  meant.  But 
it  is  monstrous  to  suppose  they  meant  that  the  costermongers, 
if  they  complied  with  the  regulations  of  the  Commissioner  of 
Police,  might  do  the  very  things  that  are  prohibited  by  an  Act 
of  Parliament  imposing  a  less  penalty,  but  that  they  were  not  in 
any  way  protected  against  proceedings  under  another  Act  of 
Parliament  which  imposes  severer  penalties.  The  provisions  of 
the  Metropolitan  Streets  Act  Amendment  Act,  1867,  are  wholly 
inconsistent  with  the  provisions  in  s.  65  of  Michael  Angelo 
Taylor's  Act.  It  is  wholly  inconsistent  to  say,  "You  may  do 
particular  things  so  long  as  you  comply  with  the  regulations  of 
the  Commissioner  of  Police,"  and  to  say  with  the  same  breath, 
"  But  if  you  do  them,  and  comply  with  the  orders  of  the 
Commissioner,  you  shall  be  liable  to  a  penalty  of  40s.  for  the  first 
offence,  and  5Z.  for  any  subsequent  offence."  I  cannot  for  a 
moment  conceive  that  the  legislature  could  have  intended  a 
result  so  monstrous.  It  would  be  in  effect  giving  the  coster- 
mongers nothing.  It  would  be  misleading  them.  It  would 
tempt  them  to  invest  their  money  for  the  purpose,  perhaps,  of 
buying  barrows  and  goods  in  order  to  carry  on  their  business  in 
accordance  with  the  regulations  of  the  Commissioner  of  Police, 
and  at  the  same  moment  expose  them  to  have  those  barrows  and 
goods  swept  off  by  the  vestry.  In  view  of  that  result  I  do  not 
hesitate  to  say  that  the  legislation  of  s.  1  of  the  Metropolitan 
Streets  Act  Amendment  Act,  1867,  is  quite  inconsistent  with  the 
supposed  retention  by  the  legislature  of  the  provisions  of  s.  65 
of  Michael  Angelo  Taylor's  Act,  and  that  it  is  impossible  they 
can  both  stand  together. 

I  therefore  come  to  the  conclusion  that  the  magistrate's 
decision  was  wrong,  and  that  this  appeal  should  be  allowed. 

Judgment  for  the  appellant. 

Solicitor  for  appellant :  A.  Newton. 
Solicitor  for  respondents  :  Matthew  H.  Hale. 

W.  A. 
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THE  QUEEN  v.  HOPKINS.  1893 

Jan.  31  ; 

Metropolis — Police  Ads— Jurisdiction  of  Magistrate — Street  Musician — Non-      Feb.  17. 
payment  of  Penalty — Imprisonment  in  Default — 2  &  3  Vict.  c.  47,  s.  77 — 
27  &  28  Vict.  c.  55,  s.  1. 

By  2  &  3  Vict.  c.  47  (The  Metropolitan  Police.  Act,  1839),  s.  57,  any  house- 
holder might  require  a  street  musician  to  depart  from  the  neighbourhood  of 
his  house  for  reasonable  cause,  and  every  person  who  played  on  a  musical 
instrument  in  a  thoroughfare  near  any  house,  after  being  so  required  to  depart, 
was  made  liable  to  a  penalty  of  not  more  than  forty  shillings.  By  s.  77,  in 
case  of  the  non-payment  of  a  pecuniary  penalty  imposed  under  the  Act,  the 
magistrate  might  commit  the  offender  to  prison  for  not  more  than  one  month 
where  the  fine  did  not  exceed  five  pounds;  the  imprisonment  to  cease  on 
payment  of  the  sum  due. 

By  27  &  28  Vict.  c.  55,  s.  1  (The  Street  Music  Act,  1864),  s.  57  of  2  &  3 
Vict.  c.  47,  was  repealed,  *'  and  in  lieu  thereof  the  following  provision  shall 
take  effect  as  part  of  the  said  Act."  The  offence  was  then  described  in  similar 
language,  and  the  offender  made  liable  to  a  penalty  of  not  more  than  forty 
shillings,  or,  in  the  discretion  of  the  magistrate,  to  imprisonment  for  any  time 
not  exceeding  three  days. 

A  street  musician  was  convicted  under  27  &  28  Vict.  c.  55,  s.  1,  and  was 
sentenced  to  pay  a  fine  of  forty  shillings,  and  in  default  of  payment  to  be 
imprisoned  for  a  month  : — 

Ileldy  that  27  &  28  Vict.  c.  55  did  not  operate  to  impliedly  repeal  s.  77  of 
the  earlier  Act ;  that  the  penalty  was,  therefore,  capable  of  being  enforced  by 
imprisonment  as  provided  by  that  section,  and  the  conviction  was  good. 

Order  nisi  for  a  writ  of  certiorari  to  bring  up  and  quash  a 
conviction  of  one  George  Reynolds  by  a  metropolitan  police 
magistrate,  under  27  &  28  Vict.  c.  55,  s.  1,  for  playing  a  musical 
instrument  in  a  thoroughfare  to  the  annoyance  of  the  inha- 
bitants, after  being  required  by  a  householder  to  depart.  By 
the  conviction  the  applicant  was  ordered  to  pay  forthwith  a 
penalty  of  40s.  and  costs,  and  in  default  of  payment  to  be  im- 
prisoned .  for  the  space  of  one  calendar  month,  unless  the  said 
sums  should  be  sooner  paid.  From  an  affidavit  made  by  the 
learned  magistrate  it  appeared  that  on  the  day  of  the  conviction 
it  was  reported  to  him  shortly  before  the  Court  rose  that  the 
applicant  had  not  paid  his  line  ;  that  the  applicant  and  one 
8prenger,  who  had  been  convicted  on  another  summons  of  singing 
in  a  thoroughfare  under  like  circumstances,  were  then  brought 
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1893       into  court  and  informed  that  they  were  in  peril  of  commitment 
The  Queen  to  prison  in  default  of  payment,  and  were  asked  if  they  would 
Hopkins  desired  time  for  payment,  the  learned  magistrate  saying 

that  he  was  very  willing  to  give  them  time.  The  applicant 
answered,  "I  shall  not  pay.  I  do  not  ask  for  time;  it  is  for 
conscience'  sake  ;  I  would  rather  go  to  prison  now ; "  and  Sprenger 
said,  "  I  want  it  to  go  on  as  it  is."  The  warrants  of  commitment 
were  then  signed  by  the  learned  magistrate.  An  order  nisi  for 
the  writ  of  certiorari  to  quash  the  conviction  was  obtained  in 
each  case,  on  the  ground  that  there  was  no  jurisdiction  to  inflict 
the  penalty  of  one  month's  imprisonment  in  default  of  payment 
of  the  fine  of  40s.  (1) 


(1)  By  2  &  3  Vict.  c.  47  (The  Me- 
tropolitan Police  Act,  1839),  s.  57, 
any  householder  may  require  a  street 
musician  to  depart  from  the  neigh- 
bourhood of  his  house  for  reason- 
able cause,  and  every  person  who 
plays  upon  any  musical  instrument  in 
any  thoroughfare  near  any  house, 
after  being  so  required  to  depart,  is 
made  liable  to  a  penalty  of  not  more 
than  forty  shillings. 

By  s.  77 :  '*  In  every  case  of  the  ad- 
judication of  a  pecuniary  penalty  or 
amends  under  this  Act,  and  non-pay- 
ment thereof,  it  shall  be  lawful  for  the 
magistrate  to  commit  the  offender  to 
any  gaol  or  house  of  correction  within 
his  jurisdiction  for  a  term  not  more 
than  one  calendar  month,  where  the 
sum  to  be  paid  shall  not  exceed  five 
pounds,  the  imprisonment  to  cease  on 
payment  of  the  sum  due." 

By  27  &  28  Vict.  c.  55,  s.  1 :  "  Sect. 
57  of  [2  &  3  Vict.  c.  47]  is  hereby 
repealed,  and  in  lieu  thereof  the  fol- 
lowing provision  shall  take  effect  as 
part  of  the  said  Act — namely,  any 
householder  within  the  metropolitan 
police  district  ....  may  require  any 
street  musician  or  street  singer  to 
depart,"  &c. ;  "  and  every  person  who 
shall  sound  or  play  upon  any  musical 


instrument,  or  shall  sing  in  any  tho- 
roughfare or  public  place  near  any 
such  house,  after  being  so  required  to 
depart,  shall  be  liable  to  a  penalty  not 
more  than  forty  shillings,  or,  in  the 
discretion  of  the  magistrate  before 
whom  he  shall  be  convicted,  may  be 
imprisoned  for  any  time  not  more 
than  three  days." 

By  42  &  43  Vict.  c.  49  (The  Sum- 
mary Jurisdiction  Act,  1879),  s.  5 : 
"  The  period  of  imprisonment  imposed 
by  a  court  of  summary  jurisdiction 
under  this  Act,  or  under  any  other 
Act,  whether  past  or  future,  in  respect 
of  the  non-payment  of  any  sum  of 
money  adjudged  to  be  paid  by  a  con- 
viction, or  in  respect  of  the  default  of 
a  sufficient  distress  to  satisfy  any  such 
sum,  shall,  notwithstanding  any  enact- 
ment to  the  contrary  in  any  past  Act, 
be  such  period  as  in  the  opinion  of  the 
Court  will  satisfy  the  justice  of  the 
case,  but  shall  not  exceed  in  any  case 
the  maximum  fixed  by  the  following 
scale :  that  is  to  say,  where  the 
amount  of  the  sum  or  sums  of  money 
adjudged  to  be  paid  by  a  conviction, 
as  ascertained  by  the  conviction  .... 
exceeds  one  pound,  but  does  not 
exceed  five  pounds — one  month." 
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Jan.  31.  BanJces,  (S,  Sutton,  with  him),  for  t^e  magistrate,  1893 
shewed  cause  against  the  rule.  The  order  of  the  learned  magis-  xhe  Queen 
trate  was  right.  The  preamble  of  27  &  28  Yict.  c.  55,  recites  s.  57  Hopkins 
■of  the  Police  Act,  and  says  that  it  has  been  found  insufficient  for 
the  protection  of  householders  from  annoyance  by  street  musicians; 
the  intention  of  the  Act  was  therefore  to  extend  the  power  of 
magistrates  in  dealing  with  such  cases,  and  to  enable  them  to 
inflict  a  severer  punishment  on  offenders.  The  Act  enables  a 
sentence  of  imprisonment  to  be  passed  for  the  offence  without 
giving  the  offender  the  option  of  paying  a  fine*  it  deals  with  the 
punishment  of  the  original  offence,  not  with  the  mode  of  recover- 
ing or  enforcing  the  penalty.  The  mode  of  enforcing  the  penalty 
is  dealt  with  by  s.  77  of  the  Police  Act,  and  as  the  provisions  of 
s.  1  of  the  Act  of  1864  are  to  be  read  into  that  Act,  s.  77  is 
applicable  to  the  enforcement  of  the  penalty,  unless  it  has  been 
repealed.  It  has  nowhere  been  expressly  repealed,  nor  has  there 
been  any  implied  repeal ;  the  Act  of  1864,  in  authorizing  a  term 
of  three  days'  imprisonment,  gives  the  magistrate  a  discretion  as 
to  the  way  in  which  he  will  deal  with  the  offence,  but  does  not 
impliedly  repeal  the  power  given  by  s.  77  of  the  earlier  Act,  to 
imprison  for  a  month  in  default  of  payment  of  a  fine.  There  is 
nothing  really  inconsistent  in  non-payment  of  the  fine  involving 
imprisonment  for  a  month  while  the  period  of  imprisonment  for 
the  offence  itself  is  limited  to  three  days ;  the  imprisonment  is 
of  a  different  character  in  the  two  cases ;  imprisonment  in  default 
of  payment  of  a  fine  can  be  put  an  end  to  at  any  time  by  pay- 
ment; while  imprisonment  as  a  substantive  punishment  for  the 
offence  cannot  be  tibridged  by  any  act  of  the  person  imprisoned. 

[Bruce,  J.  Is  there  any  case  in  which  a  magistrate  has  the 
power  to  impose  a  longer  sentence  of  imprisonment  for  non-pay- 
ment of  a  fine  than  he  could  impose  in  the  first  instance  as  a 
punishment  for  the  offence  ?] 

Under  s.  194  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  a  borough  constable  who  is  guilty  of  neglect  of  duty 
may  be  imprisoned  for  any  time  not  exceeding  ten  days,  or,  in 
the  discretion  of  the  Court,  may  be  fined  not  more  than  40s., 
the  penalty  would  be  enforced  under  the  Summary  Jurisdiction 
Act,  1879,  which  authorizes  imprisonment  for  a  month  in  default 
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1893      of  payment  of  a  fine  exceeding  11.  and  not  exceeding  5?.  And 
The  Queen        point  was  incidentally  dealt  with  in  In  re  Brown  (1),  in  which 
Hopkins  Cockburn,  C. J.,  and  Mellor,  J.,  differed  in  opinion  upon  it. 

Even  if  s.  77  had  been  impliedly  repealed,  {proceedings  to 
enforce  the  penalty  would  have  to  be  taken  under  11  &  12  Vict, 
c.  43,  s.  19  (Jervis's  Act),  and  42  &  43  Yict.  c.  49 ;  under  the 
former  Act  upon  default  of  distress  there  would  be  power  to  im- 
prison, and  under  the  latter  the  period  of  imprisonment  would 
be  a  month.  The  circumstances  shew  that  an  objection  on  the 
ground  of  a  distress  warrant  not  having  been  issued  would  be 
purely  technical,  and  that  the  applicant  could  have  suffered  no 
substantial  grievance. 

[He  also  cited  Beg.  v.  Justices  of  Teignmouth,  (2)] 
Witt,  Q.G,  (Bodilly,  with  him),  for  the  applicant.  The  magis- 
trate had  no  jurisdiction  to  commit  the  applicant  for  a  month  in 
default  of  payment  of  the  fine ;  otherwise,  the  effect  of  the  Act 
of  1864  is  to  give  the  magistrate  three  alternatives  as  to  the 
punishment  to  be  awarded  instead  of  the  two  specified  in  the 
Act ;  not  only  could  he  impose  a  fine  of  40s.,  or  a  sentence  of 
three  days'  imprisonment,  but  he  could  impose  a  sfentence  of  a 
month's  imprisonment  in  default  of  payment  of  the  fine.  The 
Act  of  1864  contains  the  code  as  to  playing  and  singing  m 
the  public  streets ;  it  defines  the  offence  and  fixes  the  penalty,, 
and  it  cannot  be  so  construed  by  bringing  in  prior  legislation  as 
to  give  a  third  alternative  mode  of  punishment  which  is  not 
contained  ^in  the  Act  itself.  The  true  effect  of  that  Act  is  to 
impliedly  repeal  s.  77  of  the  Police  Act ;  and  there  being  then  no 
express  provision  for  the  enforcement  of  the  penalty,  it  would  be 
recovered  under  the  provisions  of  Jervis's  Act — that  is  to  say,  by 
the  issuing  of  a  distress  warrant  under  s.  19 ;  in  default  of 
distress  there  would  be  a  power,  under  s.  21,  to  imprison  for  the 
time  mentioned  in  the  statute  on  which  the  conviction  was 
founded — three  days.  It  is  inconsistent  that,  while  the  substan- 
tive penalty  for  the  offence  itself  is  three  days'  imprisonment, 
non-payment  of  the  fine  should  involve  imprisonment  for  a 
month. 

Cur.  adv.  vult 
(1)  3  Q.  B.  D.  545.  (2)  16  Q.  B.  D.  647. 


IQ.  B. 
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1893.  Feb.  17.    The  following  written  judgment  was  read  by  1893 

Bruce,  J.    In  this  case  the  defendant  has  been  fined  40s.,  ^^e  Quee 

v. 

and  in  default  has  been  committed  to  prison  for  one  month.  Hopkiks. 
The  question  before  us  is,  whether  the  order  of  the  magistrate  is 
good  on  the  face  of  it.    The  answer  to  that  question  depends  upon 
whether  the  magistrate  has  power  to  commit  the]  defendant  to 
prison  for  a  month  in  default  of  payment  of  the  fine  of  40s. 

The  2  &  3  Yict.  c.  47,  s.  57,  contained  an  enactment  to  protect 
householders  within  the  metropolitan  police  district  suffering 
annoyance  from  street  musicians,  and  provided  that  any  person 
offending  against  the  provisions  of  the  section  should  be  liable 
to  a  penalty  of  not  more  than  40s.  By  s.  77  of  the  same  Act 
it  was  provided  that  "in  every  case  of  the  adjudication  of  a 
pecuniary  penalty  under  this  Act  and  non-payment  thereof,  it 
shall  be  lawful  for  the  magistrate  to  commit  the  offender  [to 
gaol ....  for  a  term  of  not  more  than  one  calendar  month 
where  the  sum  to  be  paid  shall  not  exceed  five  pounds,  the  impri- 
sonment to  cease  on  payment  of  the  sum  due."  It  must  be  ad- 
mitted that,  under  the  provisions  of  this  Act,  a  person  who  was 
adjudged  liable  to  pay  the  penalty  of  40s.  might,  in  default,  have 
been  committed  to  prison  for  a  term  not  more  than  one  month. 
But  in  1864,  s.  57  of  the  last-mentioned  Act  was  repealed  by 
27  &  28  Vict.  c.  55,  which  enacts  as  follows  :  Sect.  57  of  2  &  3 
Vict.  c.  47,  is  hereby  repealed,  and  in  lieu  thereof  the  follow- 
ing provision  shall  take  effect";  then  follow  words  describing 
the  offence,  and  the  section  enacts  that  a  person  convicted  of  an 
offence  against  its  provisions,  shall  be  liable  to  a  penalty  of 
not  more  than  40s.,  or,  in  the  discretion  of  the  magistrate  before 
whom  he  shall  be  convicted,  may  be  imprisoned  for  any  time  not 
more  than  three  days. 

It  has  been  contended  before  us  with  great  force  that  it  is  an 
unreasonable  thing  that  the  non-payment  of  a  fine  should  be 
treated  as  an  offence  punishable  by  imprisonment  for  so  long  a 
period  as  a  month,  when  the  offence  for  which  the  fine  was 
imposed  could  not  be  punished  by  imprisonment  for  a  longer 
period  than  three  days,  and  I  think  that  we  should  be  astute  to 
endeavour  to  find  if  possible  some  reasonable  meaning  of  the 
words  of  the  legislature  which  will  enable  us  to  escape  from  such 
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1893      a  construction.    But  if  the  legislature  has  clearly  expressed  its 
The  Queen  intention  we  have  no  alternative  but  to  give  effect  to  its  enact- 
HoPKiNs.  ^^ents. 

BiZ^j  ^'^  ^      Vict.  c.  55,  it  is  expressly  enacted  that  the  words 

of  the  new  enactment  are  to  be  read  into  2  &  3  Yict.  c.  47, 
"  in  lieu  "  of  the  repealed  section.  According  to  the  ordinary 
canons  of  construction,  the  new  clause  imposing  the  penalty  of 
40s.  should  be  read  as  part  of  the  Act  2  &  3  Yict.  c.  47, 
a.nd  in  that  case  the  penalty  would  of  course  be  capable  of 
being  enforced  by  imprisonment  as  provided  by  s.  77  of  the  last- 
mentioned  Act.  But  it  is  said  that  it  would  be  so  unreasonable 
to  adopt  this  construction  that  we  ought  to  treat  s.  77  as  inappli- 
cable to  the  altered  state  of  things ;  in  other  words,  we  must 
a,rrive  at  the  conclusion  that  the  legislature  never  could  have 
intended  that  a  man  should  be  liable  to  be  sent  to  prison  for  non- 
payment of  a  penalty  for  a  longer  term  than  that  for  which  he 
was  liable  to  have  been  sent  to  prison  by  way  of  punishment  for 
the  offence  for  which  the  penalty  was  imposed. 

But  it  seems  to  me  that  the  legislature  has  expressed,  and  in 
words  which  admit  of  no  doubt,  exactly  the  opposite  intention. 
Foi  reasons  best  known  to  those  who  framed  the  statute  2  &  3 
Vict.  c.  47,  the  legislature  has  considered  it  right  in  cases  other 
than  that  now  under  consideration  that  the  payment  of  a  penalty 
should  be  enforced  by  a  longer  term  of  imprisonment  than  could 
have  been  awarded  in  respect  of  the  offence  for  which  the  penalty 
is  imposed.  Sect.  58  of  2  &  3  Vict.  c.  47,  seems  to  me  to  place 
this  beyond  doubt.  A  person  who  is  found  drunk  and  disorderly 
in  the  public  streets  is  rendered  by  that  section  liable  to  a 
penalty  of  not  more  than  40s.,  or  he  may  be  committed,  if  the 
magistrate  shall  think  fit,  instead  of  inflicting  on  him  any 
pecuniary  penalty,  to  the  house  of  correction  for  any  time  not 
more  than  seven  days.  It  seems  to  me  to  be  clear  that  the 
penalty  imposed  by  s.  58  may  be  enforced  by  imprisonment  for 
a  month  under  s.  77,  although  the  imprisonment  awarded  ia 
respect  of  the  offence  in  respect  of  which  the  penalty  is  imposed 
could  not  exceed  seven  days.  That  being  so,  I  do  not  think  we 
ought  to  set  aside  the  ordinary  rules  of  construction  upon  the 
assumption  that  the  legislature  never  could  have  intended  to 
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adopt  a  principle  which  it  has,  as  it  seems  to  me,  expressly  1893 
adopted  in  the  very  Act  which  is  now  under  consideration.    If  the  Queen 
s.  77  applies  to  the  enforcement  of  the  pecuniary  penalty  im-  hopkins. 
posed  by  s.  58  of  2  &  3  Vict.  c.  47,  why  should  it  not  apply  to  q^^^j 
the  pecuniary  penalty  imposed  by  27  &  28  Yict.  c.  55,  s.  1, 
which  is  to  be  read  as  part  of  2  &  3  Yict.  c.  47,  and  in  lieu  of 
s.  57  ? 

But  it  seems  to  me  that  there  is  very  little  substance  in  the 
objection  that  is  made.  Even  if  s.  77  of  2  &  3  Yict.  c.  47,  is  to 
be  regarded  as  inapplicable,  then,  as  there  is  no  express  pro- 
vision for  the  enforcement  of  the  penalty,  it  can  be  enforced 
only  under  s.  19ofll&12  Yict.  c.  43.  But  even  in  that  case 
imprisonment  for  a  term  not  exceeding  one  month  is  the  ulti- 
mate remedy  for  enforcing  the  penalty.  It  is  quite  true  that 
under  the  section  last-mentioned  imprisonment  can  only  be 
resorted  to  where  there  is  no  sufficient  distress ;  but  the  anomaly 
remains  that  a  defendant  who  has  neither  money  nor  goods  may 
be  sent  to  prison  for  one  month  for  the  non-payment  of  a  fine  of 
40s.  So  that  the  objection  to  the  conviction  is  of  a  technical 
character ;  it  is  an  objection  to  the  form  of  the  conviction  only. 
Had  the  commitment  been  in  the  form  of  a  commitment 
for  want  of  distress,  it  would  have  been  undoubtedly  legal. 
It  may  be  said  that  there  are  cases  in  which  it  may  be  of  great 
importance  to  a  defendant  to  have  a  distress  levied  rather  than 
be  sent  to  prison ;  but  no  hardship  in  that  respect  arises  in  the 
present  case.  By  the  Summary  Jurisdiction  Act,  1879,  the 
magistrate  is  invested  with  very  extensive  powers  as  to  giving 
time  for  payment  of  a  penalty,  and  it  is  perfectly  clear  in  the 
present  case  from  the  facts  disclosed  in  the  magistrate's  affidavit 
that  he  was  willing  to  give  the  defendants  any  reasonable  indul- 
gence in  that  direction,  but  that  they  refused  it ;  one  of  the 
defendants  said,  "  I  shall  not  pay  ;  I  do  not  ask  for  time  ;  it  is 
for  conscience'  sake  ;  I  would  rather  go  to  prison  now  ;  "  while  the 
other  said,  '*  I  want  it  to  go  on  as  it  is."  This  entirely  disposes 
of  any  hardship  upon  the  prisoners  on  that  head.  Of  course,  if 
Jervis's  Act  made  it  necessary  for  the  magistrate  to  issue  a 
distress  warrant  before  exercising  his  power  of  committing  to 
prison,  the  defendants  would  be  entitled  to  have  these  convictions 
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1893      set  aside  ;  but  for  the  reasons  I  have  already  given  I  think  that 
The  Queen  s.  77  of  2  &  3  Yict.  c.  47,  applies  to  the  present  case,  and  the 
HorKiNs     provisions  of  Jervis's  Act  are  therefore  inapplicable. 

LoKD  CoLEEiDGE,  C.  J.  In  this  case  I  yield  with  great  reluct- 
ance to  the  judgment  of  my  learned  brother ;  but  I  yield  to  it 
completely.  At  the  end  of  the  argument  I  had  formed  a  strong 
opinion  the  other  way,  and  was  prepared  to  give  judgment  in 
favour  of  the  defendants  upon  the  ground  of  the  difficulty  and 
the  great  anomaly  of  holding  that  a  man  can  be  sent  to  prison 
for  a  longer  time  if  he  is  merely  fined  for  an  offence  than  he 
could  be  if  he  in  the  first  instance  received  a  sentence  of  im- 
prisonment for  the  offence  itself.  I  am  still  not  free  from  the 
feeling  that  this  is  an  anomaly ;  but  I  am  quite  unable  to  answer 
the  analogy  of  the  case  of  the  man  who  is  found  drunk  and 
disorderly  in  the  public  streets  which  my  brother  has  discovered ; 
the  analogy  is  complete;  the  mere  difference  in  the  two  Acts 
between  three  days  and  seven  days'  imprisonment  is  not  worth 
consideration.  It  is  plain  that  the  legislature  has  only  imposed 
a  term  of  seven  days'  imprisonment  for  that  offence,  and  that  a 
person  convicted  of  it  may  nevertheless  be  sent  to  prison  for  one 
month  for  non-payment  of  the  fine  inflicted,  if  the  magistrate 
adopts  the  course  of  fining  him  instead  of  imprisoning  him  for 
the  offence.  The  analogy  of  that  case,  as  I  have  said,  I  cannot 
answer.  Parliament  can  cut  the  Gordian  knot  by  repealing  or 
amending  its  own  statutes ;  but  we  have  to  endeavour  to  logically 
interpret  an  Act  of  Parliament  in  accordance  with  its  true 
meaning ;  and  any  objection  arising  on  the  ground  of  hardship 
or  anomaly  must  be  dealt  with  by  Parliament  itself,  and  not  by 
a  judicial  decision  which  strains  the  language  of  the  statute.  I 
yield,  therefore,  to  the  judgment  of  my  learned  brother,  and  I 
desire  to  say  emphatically  that  I  not  only  do  not  dissent  from  it, 
but  that  I  wholly  assent  to  it,  although  for  the  reasons  I  have 
given  I  assent  reluctantly. 

Bule  discharged. 

Solicitors  for  applicant :  Banger  &  Burton. 
Solicitor  for  magistrate :  Solicitor  to  the  Treasury, 

W.  J.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

DONOVAN  V.  LAINa,  WHABTON,  AND  DOWN  CONSTRUCTION 
SYNDICATE,  LIMITED. 

Master  and  Servant — Negligence — Servant  lent  to  perform,  Particular  Services 
— Master  parting  with  Control  over  Servant — Control  of  Hirer — Non- 
liahility  of  Master  for  Negligence  of  Servant. 

The  defendants  contracted  to  lend  to  a  firm  who  were  engaged  in  loading  a 
ship  at  their  wharf  a  crane  with  a  man  in  charge  of  it.  The  man  in  charge  of 
the  crane  received  directions  from  the  firm  or  their  servants  as  to  the  working 
of  the  crane,  and  the  defendants  had  no  control  in  the  matter.  The  plaintiff, 
who  was  a  servant  of  the  wharfingers  and  was  employed  by  them  to  direct  the 
working  of  the  crane,  sustained  an  injury  through  being  struck  by  it  by  reason 
of  the  negligence  of  the  man  in  charge,  and  sued  the  defendants  on  the  ground 
that  the  negligence  was  the  act  of  their  servant : — 

Heldj  that,  though  the  man  in  charge  of  the  crane  remained  the  general 
servant  of  the  defendants,  yet,  as  they  had  parted  with  the  power  of  controlling 
him  with  regard  to  the  matter  on  which  he  was  engaged,  they  were  not  liable 
for  his  negligence  while  so  employed. 

xIppeal  of  the  plaintiff  from  a  judgment  entered  for  the  de- 
fendants at  the  trial  before  Pollock,  B.,  with  a  jury. 

The  action  was  brought  by  the  plaintiff  to  recover  damages 
for  personal  injuries  sustained  by  him  through  the  negligence 
of  a  man  named  Wand,  who  was  in  the  employment  of  the 
defendants. 

The  defendants  were  the  owners  of  a  crane  capable  of  being 
used  for  the  purpose  of  loading  and  unloading  vessels,  and  they 
had  made  an  agreement  with  a  firm  of  wharfingers,  called  Jones 
&  Co.,  to  supply  to  them  the  crane  and  a  man  to  work  it  when- 
ever that  firm  might  require  it  for  loading  or  unloading  ships  at 
their  wharf.  The  man  sent  in  charge  of  the  crane  worked  it  in 
conformity  with  directions  received  from  Messrs,  Jones  &  Co.  or 
their  servants.  Upon  the  occasion  when  the  accident  happened, 
the  plaintiff,  who  was  a  workman  in  the  employment  of  Jones 
&  Co.,  was  employed  by  them  to  give  directions  to  Wand,  who 
was  in  charge  of  the  crane,  and  his  duty  was  to  stand  at  the 
edge  of  the  wharf  and  give  the  signals  for  the  crane  to  be  set  in 
motion  for  the  purpose  of  lowering  the  chain,  raising  the  goods 
when  attached  to  the  chain  from  the  wharf,  and  lowering  them 
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C.  A.      into  the  hold.    While  the  loading  was  going  on,  Wand  on  one- 
1893       occasion  did  not  wait  for  the  signal  from  the  plaintiff,  but  caused 
Donovan    the  crane  to  swing  round  towards  the  wharf,  and,  in  so  swinging 
Laing      I'ound,  it  struck  and  injured  the  plaintiff.    At  the  trial  the  jury 
Whaetok,   found  that  the  injury  to  the  plaintiff  was  due  to  negligence  on 
CoNSTEucTioN  tho  part  of  Wand,  and  assessed  the  damages ;  but  the  learned 
Syndicate.  j^(3gQ  entered  judgment  for  the  defendants  upon  the  ground  that 
Wand  was,  for  the  purpose  of  these  operations,  the  servant  of 
Jones  &  Co.,  and  not  of  the  defendants. 
The  plaintiff  appealed. 

Cock,  Q.C.,  and  Lynden  Bell,  for  the  plaintiff.  The  question 
is  whether  this  case  falls  within  the  doctrine  of  Laugher  v. 
Pointer  (1)  and  Quarman  v.  Burnett  (2),  or  within  that  of  BourJce 
V.  White  Moss  Colliery  Co.  (3)  The  test  is  whether  the  defendant's 
servant,  whose  negligence  caused  the  injury  to  the  plaintiff,  was 
carrying  out  work  which  the  defendants  had  themselves  con- 
tracted to  perform,  or  whether  he  had  been  so  handed  over  by 
the  defendants  to  another  person  that  such  other  person  had  the 
whole  control  over  him,  and  for  the  occasion  became  his  master. 
It  is  submitted  that  the  proper  conclusion  in  this  case  is  that 
the  defendants  had  contracted  with  Jones  &  Co.  to  do  certain 
work  with  their  crane  and  man  in  connection  with  the  loading 
of  the  ship,  and  that  Wand  was  acting  as  the  defendants'  servant 
in  doing  such  work.  It  is  clear  that  Wand  was  in  general  the 
servant  and  under  the  control  of  the  defendants,  who  engaged 
and  paid  him ;  and  the  onus  lies  on  them  of  shewing  that  he 
was  so  handed  over  on  this  occasion  as  to  be  entirely  under  the 
control  and  at  the  disposal  of  Jones  &  Co.  It  is  not  enough 
that  he  might  to  some  extent  be  subject  to  the  orders  of  Jones  & 
Co.,  for,  in  order  to  make  the  general  servant  of  one  the  servant 
of  another,  the  control  of  the  former  must  cease  and  be  trans- 
ferred to  the  latter,  as  pointed  out  by  Lord  Watson  in  Johnson 
V.  Lindsay  d  Co.  (4)  What  occurred  in  this  case  was  that  Wand 
was  directed  by  his  master,  the  defendants,  to  do  the  work  in 
conformity  with  the  order  of  Jones  &  Co.,  who  would  no  doubt 

(1)  5  B.  &  C.  547.  (3)  2  0.  P.  D.  205. 

(2)  6  M.  &  W.  499.  (4)  [189i]  A.  0.  371,  at  p.  382. 


1 Q.  B.  QUEEN^S  BENCH  DIVISION.  631 

have  to  give  him  directions  as  to  what  was  wanted  to  be  done,  C.  A. 
and  when  he  was  to  begin  to  work  the  crane  amd  when  to  stop  1893 


it ;  but  this  was  not  enough  to  make  him  their  servant.    The  DaNovAx 

drivers  in  Laugher  v.  Pointer  (1)  and  Quarman  v.  Burnett  (2)  j^^^ 

must  have  been  to  that  extent  subiect  to  the  orders  of  the  hirer,  Whabton, 

,  AND  Down 

and  yet  they  were  not  held  to  be  the  hirer's  servants.    The  case  Construction 

of  Bourhe  v.  White  Moss  Colliery  Go.  (8)  is  distinguishable  on  the 
ground  that  there  was  clear  evidence  in  that  case  that  the  man 
whose  negligence  caused  the  mischief  was  placed  by  the  defend- 
ants entirely  at  the  disposal  of  a  third  person. 
[They  also  cited  Jones  v.  Mayor  of  Liverpool.  (4)] 
Lawson  Walton,  Q-C,,  and  J.  F.  P.  Bawlinson,  for  the  defend- 
ants, were  not  called  on. 


LoKD  EsHEK,  M.E.  In  this  case  the  plaintiff  brings]  an 
action  against  the  defendants  to  recover  damages  for  injuries 
sustained  through  the  negligent  act  of  a  man  who  is  said  to 
have  been,  at  the  time  of  committing  the  negligent  act,  a 
servant  of  the  defendants,  for  whose  negligence  the  defendants 
are  liable.  The  facts  are  undisputed.  A  firm,  Messrs.  Jones 
&  Co.,  were  engaged  in  loading  a  ship  from  a  quay.  They  had 
no  crane  which  they  could  use  for  that  purpose;  but  the  de- 
fendants had  one,  which  they  were  in  the  habit  of  lending  out 
with  a  man  in  charge  of  it.  On  this  occasion  they  lent  the 
crane,  with  the  man  in  charge,  to  Jones  &  Co.,  for  the  purpose 
of  assisting  in  loading  the  ship.  The  ordinary  mode  of  using  a 
crane  for  loading  a  ship  is  well  known.  The  goods  to  be  loaded 
are  fastened  to  the  chain  and  raised,  and  then  the  arm  of  the 
crane  is  swung  round,  so  as  to  bring  the  goods  over  the  part  of 
the  ship  where  they  are  to  be  placed,  which  is  determined  by 
the  people  who  have  the  control  of  the  loading.  How  far  the 
crane  is  to  be  swung,  and  how  much  the  chain  is  to  be  lowered, 
depends  on  what  part  of  the  ship  the  goods  are  to  be  placed  in, 
and  every  act  in  connection  with  the  working  of  the  crane  must 
bo  done  according  to  the  orders  of  those  who  are  directing  the 
loading. 

(1)  5  B.  &  C.  547.  (3)  2  C.  P.  1).  205. 

(2)  G  M.  &  W.  499.  (4)  14  Q.  B.  D.  890. 
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C.A.         In  this  case  the  crane  and  the  man  to  work  it  were  lent 
1893      by  the  defendants  to  Jones  &  Co.  for  a  consideration,  and  to  be 
Donovan    used  in  the  manner  I  have  described.    For  some  purposes,  no 
Laing,      doubt,  the  man  was  the  servant  of  the  defendants.  Probably, 
aSd^Down      ^®  crane  get  out  of  order  by  his  neglect,  and  in 

Coss^ucTioN  consequence  any  one  Was  injured  thereby,  the  defendants  might 

  be  liable ;  but  the  accident  in  this  case  did  not  happen  from 

ordE8ber,M.R.  ^^^^  causc,  but  from  the  manner  of  working  the  crane.  The 
man  was  bound  to  work  the  crane  according  to  the  orders  and 
under  the  entire  and  absolute  control  of  Jones  &  Co. 

That  being  so,  whose  servant  was  the  man  in  charge  of  the 
crane  as  to  the  working  of  it  ?  It  is  true  that  the  defendants 
selected  the  man  and  paid  his  wages,  and  these  are,  circum- 
stances which,  if  nothing  else  intervened,  would  be  strong  to 
shew  that  he  was  the  servant  of  the  defendants.  So,  indeed,  he 
was  as  to  a  great  many  things ;  but  as  to  the  working  of  the 
crane  he  was  no  longer  their  servant,  but  bound  to  work  under 
the  orders  of  Jones  &  Co.,  and,  if  they  saw  the  man  miscon- 
ducting himself  in  working  the  crane  or  disobeying  their  orders, 
they  would  have  a  right  to  discharge  him  from  that  employ- 
ment. This  conclusion  hardly  requires  authority ;  but  there  is 
authority  for,  it,  without  going  back  to  an  earlier  date,  in  the 
case  of  Bourhe  v.  White  Moss  Colliery  Co.  (1) 

There  one  of  the  questions  was,  whose  servant  a  man  called 
Lawrence  was.  He  was  the  general  servant  of  the  defendants, 
but  he  was  hired  out  to  another  person,  and  so  far  as  concerned 
the  operation  which  he  performed  for  that  person,  and  in  which 
he  was  negligent,  he  was  held  not  to  be  the  servant  of  the 
defendants.  Cockburn,  C.  J.,  in  that  case  said  :  "  It  appears  to 
me  that  the  defendants  put  the  engine  and  this  man  Lawrence 
at  Whittle's  disposal,  just  as  much  as  if  they  had  lent  both  to 
him.  But  when  one  person  lends  his  servant  to  another  for  a 
particular  employment,  the  servant,  for  anything  done  in  that 
particular  employment,  must  be  dealt  with  as  the  servant  of  the 
man  to  whom  he  is  lent,  although  he  remains  the  general 
servant  of  the  person  who  lent  him."  Nothing  can  be  clearer 
than  that.    The  man  was  the  servant  of  the  defendants  ;  but  he 

(1)  2  C.  P.  D.  205. 
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was  lent  to  Whittle,  and  was  negligent  in  the  operation  in  C.  A. 
which  Whittle  employed  him,  and  he  was  hel5,  so  far  as  that  1893 


operation  was  concerned,  to  be  in  the  employment  of  Whittle  Donovan 

who  had  the  control  of  the  matter  on  which  he  was  engaged,  Laixg 

over  which  his  sceneral  master  had  no  control.  Wharton, 
°                                    ^                                              AND  Down 
The  passage  referred  to  from  the  judgment  of  Lord  Watson  Constbuction 
•  Syndicate 
in  Johnson  v.  Lindsay  &  Go.  (1)  seems  to  me  to  be  exactly  to  the   

same  effect.     I  only  notice  the  case  of  Jones  v.  Mayor  qJ'^^^^^'^^'^>^-^^' 

Liverpool  (2),  because  Grove,  J.,  seems  to  have  thought  there 

was  a  difference  between  the  cases  of  a  master  lending  a  general 

servant   for  a  consideration   and  lending   him  gratuitously. 

It  seems  to  me  impossible  to  say  that  the  consideration  has 

anything  to  do  with  the  principle  on  which  the  servant  must 

be  held  to  be  in  the  employ  of  one  or  the  other.    In  the  present 

ease,  so  far  as  the  working  of  the  crane  went  and  so  long  as 

he  was  working  it,  the  man  in  charge  was  the  servant  of  Jones 

&  Co.,  and  was  not  the  servant  of  the  defendants.    The  appeal 

must  be  dismissed. 

LiNDLEY,  L.J.  I  am  of  the  same  opinion.  The  key  to  the 
whole  case  is  that  Jones  &  Co.  were  loading  the  ship,  and  not 
the  defendants.  The  crane  was  being  used  for  Jones  &  Co.'s 
purposes,  and  not  for  those  of  the  defendants,  and  the  former 
must  for  that  particular  job  be  considered  as  Wand's  masters. 
That  brings  the  case  within  BourJce  v.  WJiite  3Ioss  Colliery 
Co,  (3),  which  was  a  decision  of  the  Court  of  Appeal,  and  was 
in  my  opinion  decided  on  right  principles.  I  agree  also  with 
the  decision  in  Jones  v.  Mayor  of  Liverpool  (2),  except  as  to 
the  observations  on  which  the  Master  of  the  Rolls  has  com- 
mented. 

EowEN,  L.J.  The  law  on  the  matter  now  before  us  seems  to 
me  to  be  perfectly  clear.  The  question  is  not  who  procured  the 
doing  of  the  unlawful  act;  but  depends  on  the  doctrine  of 
the  liability  of  a  master  for  the  acts  of  his  servant  done  in  the 
course  of  his  employment.    We  have  only  to  consider  in  whose 

(1)  [1891]  A.  C.  371,  at  p.  382.  (12)  U  Q.  B.  D.  890. 

(3)  2  C.  P.  D.  205. 
Vol.  I.  1893.         ,  2  Y  2 
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0.  A.      employment  the  man  was  at  the  time  when  the  acts  complained  of 
1893       were  done,  in  this  sense,  that  by  the  employer  is  meant  the  person 
Donovan    who  has  a  right  at  the  moment  to  control  the  doing  of  the  act. 

Laino,     That  was  the  test  laid  down  by  Crompton,  J.,  nearly  forty  years 
AND^DowN  Sadler  v.  Henlock  (1),  in  the  form  of  the  question,  "  Did 

CoNSTEucTioN  tho  dofcndants  retain' the  power  of  controlling  the  work  ?  "  Here 

Syndicate.     ^     ^  o  •  i  i     •  i  i  ^ 

- —      the  deiendants  certainly  parted  with  some  control  over  the  man, 
Bowen,  L.J.  question  arises  whether  they  parted  with  the  power  of 

controlling  the  operation  on  which  the  man  was  engaged.  There 
are  two  ways  in  which  a  contractor  may  employ  his  men  and  his 
machines.  He  may  contract  to  do  the  work,  and,  the  end  being 
prescribed,  the  means  of  arriving  at  it  may  be  left  to  him.  Or 
he  may  contract  in  a  different  manner,  and,  not  doing  the  work 
himself,  may  place  his  servants  and  plant  under  the  control  of 
another — that  is,  he  may  lend  them— and  in  that  case  he  does 
not  retain  control  over  the  work.  It  is  clear  here  that  the  de- 
fendants placed  their  man  at  the  disposal  of  Jones  &  Co.,  and  did 
not  have  any  control  over  the  work  he  was  to  do.  The  case  is  on 
the  same  lines  as  Bourke  v.  White  Moss  Colliery  Co.  (2),  and  Lord 
Watson's  decision  in  Johnson  v.  Lindsay  &  Co.  (3)  does  not  differ 
from  the  view  taken  of  the  law  in  the  other  case.  The  principal 
part  of  the  argument  for  the  plaintiff  was  founded  on  what  may 
be  called  the  carriage  cases :  Laugher  v.  Pointer  (4),  and  Quar- 
man  v.  Burnett  (5) ;  but  they  really  have  nothing  to  do  with  the 
point  presented  in  this  appeal.  If  a  man  lets  out  a  carriage  on 
hire  to  another,  he  in  no  sense  places  the  coachman  under  the 
control  of  the  hirer,  except  that  the  latter  may  indicate  the 
destination  to  which  he  wishes  to  be  driven.  The  coachman 
does  not  become  the  servant  of  the  person  he  is  driving ;  and  if 
the  coachman  acts  wrongly,  the  hirer  can  only  complain  to  the 
owner  of  the  carriage.  If  the  hirer  actively  interferes  with  the 
driving,  and  injury  occurs  to  any  one,  the  hirer  may  be  liable, 
not  as  a  master,  but  as  the  procurer  and  cause  of  the  wrongful 
act  complained  of. 

In  the  present  case  the  defendants  parted  for  a  time  with 

(1)  4  E.  &  B.  570.  (3)  [1891]  A.  C.  371,  at  p.  382. 

(2)  2  C.  P.  D.  205.  (4)  5  B.  &  G.  547. 

(5)  6  M.  &  W.  499. 
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control  over  the  work  of  the  man  in  charge  of  the  crane,  and  O.A. 

their  responsibility  for  his  acts  ceased  for  a  time.  1893 

I  have  only  to  add,  that  I  agree  that  no  difference  can  arise  doxoyan 

whether  the  lending  of  the  servant  to  another  person  is  in  -j^J^^ 

consideration  of  some  reward  or  not.  Such  a  distinction  obviously  Whaktoh, 

AND  Down 

cannot  affect  the  reasoning  on  which  I  have  based  my  judgment.  Construction 

Syndicate. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff :  Boland  H,  Ward, 
Solicitor  for  the  defendants :  Henry  F,  Kite, 

A.  M. 


[IN  THE  COURT  OF  APPEAL.] 

MUKRAY  AND  Others,  Justices  of  the  Peace  fob  the  City  of 
Manchester  v.  FREER. 

Licensing  Acts — Licence — Lapse — Discretion  of  Justices  to  refuse  Transfer — 
Licensing  Act,  1828  (9  Oeo.  4,  c.  61),  s.  14 — Wine  and  Beerhouse  Acty  1869 
(32  &  33  Vict.  c.  27),  ss.  8,  19. 

The  tenant  of  a  beerhouse,  which  had  been  continuously  licensed  for  the 
sale  of  beer  to  be  consumed  on  the  premises,  from  a  date  prior  to  May  1,  1869, 
was  convicted  of  permitting  drunkenness  on  the  premises,  and  in  consequence 
of  the  conviction  the  justices,  at  the  general  annual  licensing  meeting  in 
August,  1891,  refused  to  renew  the  licence,  which  accordingly  expired  on 
October  10,  1891.  On  October  5,  1891,  the  tenant  yielded  up  possession  of 
the  house  to  the  respondent,  who,  on  November  17,  1891,  applied  to  the 
justices  at  special  sessions  for  a  transfer  of  the  licence : — 

Held,  that,  at  the  date  of  the  application,  the  licence  was  not  "  in  force " 
within  the  meaning  of  s.  19  of  the  Wine  and  Beerhouse  Act,  1869,  and  that, 
consequently,  the  justices'  power  of  refusing  the  transfer  was  not  limited  to  the 
four  grounds  mentioned  in  s.  8  of  that  Act. 

Decision  of  Queen's  Bench  Division  (ante,  p.  281)  reversed. 

Appeal  by  justices  against  the  affirmance  by  a  Divisional 
Court  (Pollock,  B.,  and  Vaughan  Williams,  J.)  (1),  of  an  order 
made  by  quarter  sessions  for  the  transfer  of  a  beerhouse  licence. 

The  case  stated  by  quarter  sessions  was  in  substance  as 
follows: — The  Pheasant  Inn,  No.  155,  Chester  Street,  Man- 
chester, was  continuously  licensed  for  the  sale  of  beer  to  be 
consumed  on  and  off  the  premises,  from  a  date  prior  to  May  1, 

(1)  Anto,  p.  281. 


C.  A. 

1893 
Marcli  10. 
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CeA.  1869,  until  October  10,  1891,  when  the  certificate  of  justices 
1893  granted  in  respect  of  the  house,  pursuant  to  32  &  33  Yict. 
MuiiEAY  ^'  27,  ss.  5,  6,  which  had  been  in  force  from  October  10,  1890, 
Freer  expired.  The  certificate  and  the  excise  licence  were  granted 
to  John  Faulkner,  who  was  tenant  of  the  house,  and  had  been 
previously  licensed  in' respect  thereof.  On  November  21,  1888, 
Faulkner  was  convicted  of  permitting  drunkenness  in  the  house, 
and  was  fined  40s.  and  costs.  Faulkner  applied  to  the  justices 
at  the  general  annual  licensing  sessions  for  Manchester,^  in 
September,  1889,  for  a  renewal  of  the  licence.  The  renewal  was 
then  granted  ;  but  the  justices  warned  Faulkner  that,  if  he  were 
again  convicted,  they  would  not  again  renew  the  licence.  On 
December  30,  1890,  Faulkner  was  again  convicted  of  permitting 
drunkenness  in  the  house,  and  was  fined  40s.  and  costs.  At  the 
general  annual  licensing  sessions,  held  on  August  27,  1891,  an 
objection  being  made  by  the  superintendent  of  police  for  the 
district  to  the  renewal  of  the  licence  to  the  house,  on  account 
of  the  convictions,  the  justices  adjourned  the  consideration  of 
the  matter  to  September  10,  1891,  and  on  that  day  Faulkner 
applied  to  them  for  a  renewal  of  the  licence,  which  was  refused. 

Faulkner  did  not  appeal  from  the  refusal  to  renew  the 
licence,  but  upon  October  5,  1891,  he  removed  from  and  yielded 
up  possession  of  the  house  to  Isaac  Freer,  who  forthwith  took 
possession,  and  had  ever  since  remained  and  still  remained  in 
possession  thereof.  On  October  9,  1891,  Freer  gave  notice, 
under  s.  14  of  9  Geo.  4,  c.  61,  of  his  intention  to  apply  to  the 
special  sessions  for  a  transfer  of  the  licence,  and  in  pursuance  of 
the  notice  he,  on  November  17,  1891,  applied  to  the  justices 
pursuant  to  s.  14,  for  a  transfer  of  the  licence  of  the  house  to 
him.  It  was  contended  on  his  behalf  that  the  conviction  of  the 
previous  licencee,  Faulkner,  was  caused  by  his  personal  mis- 
conduct, and  that  the  justices  could  only  refuse  the  transfer  to 
Freer  upon  one  of  the  four  grounds  set  forth  in  s.  8  of  32  &  33 
Vict.  c.  27.  It  was  admitted  by  the  justices  that,  if  their  dis- 
cretion was  limited  to  those  four  grounds,  the  respondent  was 
entitled  to  the  transfer.  The  justices,  however,  were  of  opinion 
that  there  was  then  no  licence  in  force  in  respect  of  the  house, 
inasmuch  as  it  had  expired  on  October  10,  1891,  and  had  never 
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since  been  in  existence ;  and  that,  the  renewal  thereof  haying  been      c.  A. 
refused,  and  the  refusal  not  appealed  against,  the  licence  had  1893 
not  been  granted  by  way  of  renewal  from  time  to  time,  so  as  to  Murray 
entitle  Freer  to  the  benefit  of  s.  19  of  32  &  33  Vict.  c.  27,  and  ^^^^^ 
s.  7  of  83  &  34  Yict.  c.  29,  and  that,  in  dealing  with  the  applica- 
tion, they  were  not  limited  to  the  four  grounds  of  refusal,  but 
were  at  liberty  to  exercise  their  discretion,  and  to  take  into 
their  consideration  the  nature  of  the  neighbourhood  and  its 
requirements,  and  the  history  of  the  house,  not  only  when  it 
was  in  the  hands  of  Eree-r,  but  previously  to  his  occupation 
thereof,  and  they  accordingly  refused  the  application  on  the 
grounds  that  the  house  was  situated  in  a  neighbourhood  where 
thieves  and  prostitutes  abounded,  and  it  was  difficult  to  preserve 
order ;  that  the  history  of  the  house  shewed  that  the  three  or 
four  last  successive  tenants  had  none  of  them  been  able  to 
conduct  it  without  breaches  of  the  licensing  laws;  and  that 
there  were  in  existence  in  immediate  proximity  to  it  a  larger 
number  of  fully-licensed  houses  and  beerhouses  than  were 
required.    An  appeal  was  lodged  to  the  quarter  sessions,  where 
the  justices  sitting  on  January  12,  1892,  granted  the  transfer  of 
the  licence  to  Freer,  subject  to  a  special  case  being  stated  for 
the  opinion  of  the  Court. 

The  Divisional  Court  affirmed  the  decision  of  the  quarter 
sessions,  holding  that,  at  the  date  of  the  application  on 
November  17,  1891,  the  licence  was  still  "in  force  "  within  the 
meaning  of  s.  19  of  32  &  33  Yict.  c.  27,  and  that  the  justices' 
power  of  refusing  the  transfer  was  limited  to  the  four  grounds 
mentioned  in  s.  8  of  that  Act. 

The  justices  appealed. 

Sir  C,  Bussell,  A.G.y  Joseph  Walton,  Q.C.,  and  Avory,  for  the 
justices.  The  substantial  question  is,  whether  tlie  justices  are 
fettered  in  the  exercise  of  their  discretion;  whether  they  could 
refuse  to  grant  the  application  only  upon  one  of  the  four  grounds 
mentioned  in  s.  8  of  the  Wine  and  Beerhouse  Act,  18(i9,  or 
whether  they  have  the  same  wide  discretion  as  they  have  in 
cases  which  do  not  come  within  s.  19  of  that  Act.  It  is  admitted 
that  none  of  those  four  grounds  existed  in  the  present  case.  It 
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1893 
Murray 

V. 

Freek. 


might  be  argued  that  the  respondent  had  no  locus  standi  under 
s.  14  of  9  Geo.  4,  c.  61  (1),  to  make  the  application,  because  the 


(1)  By  s.  14  of  9  Geo.  4,  c.  61 :  "  If 
any  person  duly  licensed  under  the 
Act,  or  tlie  assigns  of  any  person  so 
licensed,  shall  remove  ffom,  or  yield 
up  the  possession  of  the  house  specified 
in  such  licence ;  or,  if  the  occupier  of 
any  such  house,  heing  about  to  quit 
the  same,  shall  have  wilfully  omitted, 
or  shall  have  neglected  to  apply,  at 
the  general  annual  licensing  meeting, 
or  at  any  adjournment  thereof,  for  a 
licence  to  continue  to  sell  exciseable 
liquors  by  retail,  to  be  drunk  or  con- 
sumed in  such  house  ....  it  shall 
be  lawful  for  the  justices  assembled  at 
a  special  session  ....  to  grant  to  any 
new  tenant  or  occupier  of  any  house 
so  becoming  unoccupied  ....  a  li- 
cence to  sell  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  in 
such  house,  or  the  premises  thereunto 
belonging  ....  provided  always,  that 
every  such  licence  shall  continue  in 
force  only  from  the  day  on  which  it 
shall  be  granted  until  (elsewhere  than 
in  Middlesex  or  Surrey)  the  10th  day 
of  October,  then  next  ensuing," 

By  s.  8  of  the  Wine  and  Beerhouse 
Act,  1869  (32  &  33  Yict.  c.  27)  :  "  No 
application  for  a  certificate  under  this 
Act  in  respect  of  a  licence  to  sell  by 
retail,  beer,  cider,  or  wine,  not  to  be 
consumed  on  the  premises,  shall  be 
refused,  except  upon  one  or  more  of 
the  following  grounds,  viz. : — 

"  (1.)  That  the  applicant  has  failed 
to  produce  satisfactory  evidence  of 
good  character : 

"(2.)  That  the  house  or  shop  in 
respect  of  which  a  licence  is  sought, 
or  any  adjacent  house  or  shop  owned 
or  occupied  by  the  person  applying 
for  a  licence,  is  of  a  disorderly  cha- 
racter, or  frequented  by  thieves,  pros- 
titutes, or  persons  of  bad  character  : 


"(3.)  That  the  applicant  having 
previously  held  a  licence  for  the  sale 
of  wine,  spirits,  beer,  or  cider,  the 
same  has  been  forfeited  for  his  mis- 
conduct, or  that  he  has  through  mis- 
conduct been  at  any  time  previously 
adjudged  disqualified  from  receiving 
any,  such  licence,  or  from  selling  any 
of  the  said  articles : 

"  (4.)  That  the  applicant,  or  the 
house  in  respect  of  which  he  applies, 
is  not  duly  qualified  as  by  law  is 
required." 

By  s.  19  :  "  Where  on  the  1st  day 
of  May,  1869,  a  licence  under  any  of 
the  said  recited  Acts  is  in  force  with 
respect  to  any  house  or  shop  for  the 
sale  by  retail  therein  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises, 
it  shall  not  be  lawful  for  the  justices 
to  refuse  an  application  for  a  certifi- 
cate for  the  sale  of  beer,  cider,  or  wine 
to  be  consumed  on  the  premises  in 
respect  of  such  house  or  shop,  except 
upon  one  or  more  of  the  grounds  upon 
which  an  application  for  a  certificate 
under  this  Act  in  respect  of  a  licence 
for  the  sale  of  beer,  cider,  or  wine  not 
to  be  consumed  on  the  premises,  may 
be  refused,  in  accordance  with  this 
Act." 

By  s.  7  of  the  Wine  and  Beerhouse 
Act  Amendment  Act,  1870  (33  &  34 
Vict.  c.  29)  :  "  The  19th  section  of  the 
principal  Act  shall  extend  to  licences 
granted  by  way  of  renewal  from  time 
to  time  of  licences  in  force  on  the  1st 
day  of  May,  1869,  whether  such  li- 
cences continue  to  be  held  by  the 
same  person  or  have  been  or  may  be 
transferred  to  any  other  person  or 
persons." 

By  s,  3,  of  34  &  35  Vict.  c.  88 : 
"  Whereas  under  the  Wine  and  Beer- 
house Act,  1860,  and  the  Wine  and 
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justices  had  already  refused  the  application  of  Faulkner  for  a  C.  A. 
renewal  of  the  licence.  But,  admitting  that  the  respondent  had  1893 
a  locus  standi  under  s.  14,  still  s.  19  of  the  Act  of  1869  does  not  Murray 
apply,  because  the  licence  was  not  "  in  force,"  within  the  mean-  freek. 
ing  of  that  section,  at  the  time  when  the  respondent's  application 
was  made.  The  application  was  made  on  November  17,  1891,  in 
pursuance  of  a  notice  given  on  October  9,  but  the  application 
does  not  relate  back  to  the  date  of  the  notice.  When  the  appli- 
cation was  made  the  licence  had  already  expired  by  effluxion  of 
time,  and  was  no  longer  "  in  force."  A  licence  "  in  force  "  within 
s.  19  means  a  licence  which  was  in  existence  on  May  1,  1869, 
which  has  been  kept  alive  ever  since  by  successive  renewals, 
and  is  still  in  existence  at  the  time  when  the  application  is 
made  to  the  justices.  This  construction  was  given  to  s.  19  by  the 
legislature  in  s.  7  of  the  Act  of  1870,  and  s.  3  of  the  Act  of 
1871.  It  is  true  that  the  Act  of  1871  was  wholly  repealed  by  the 
Licensing  Act  of  1872,  but  that  can  hardly  affect  the  statutory 
construction  given  by  the  Act  of  1871  to  s.  19  of  the  Act  of 
1869.  This,  however,  may  be  immaterial,  because  the  same  con- 
struction has  been  judicially  given  to  s.  19,  independently  of  the 
Acts  of  1870  and  1871 :  JEargreaves  v.  Dawson  (1)  ;  Beg.  v. 
Curzon.  (2)  In  Har greaves  v.  Daivson  (1)  the  licence  had  been 
forfeited,  and  a  much  longer  time  had  elapsed  than  in  the 


Beerhouse  Act  Amendment  Act,  1870,  of  time,  or  otherwise  ceased  to  be  in 

justices  are  prohibited,  in  the  case  of  force,  and  it  is  expedient  to  remove 

any  house  or  shop  with  respect  to  such  doubts  :  It  is  therefore  hereby 

which  a  licence  for  the  sale  by  retail  declared,  that  in  the  case  of  any  such 

therein  of  beer,  cider,  or  wine  was  in  application  the  justices  may,  in  their 

force  on  the  1st  day  of  May,  186*J,  discretion,  refuse  the  application  upon 

from  refusing  an  application  for  a  cer-  any  ground  upon  which  they  might 

tificate  in  respect  of  such  house,  except  refuse  the  application  if  made  for  a 

upon  the  grounds  therein  mentioned,  certificate  with  r(?spcct  to  any  house 

and  doubts  having  arisen  whether  such  or  shop,  with  respect  to  which  a  li- 

prohibition  extends  to  the  case  of  an  cence  was  not  in  force  on  the  1st  day 

ap])lication  for  a  certificate  with  re-  of  May,  1869." 

snect  to  any  such  house  or  shop,  if  the  This  Act  was  repealed  in  toto  by  the 

licence  which  was  in  force  on  the  1st  Licensing  Act,  1872,  35  &  36  Vict. 

day  of  May,  1860,  or  any  certificate  c.  i)4. 

since  granted  in  respect  of  the  said  (1)  24  L.  T.  (N.S.)  428. 

house  or  shop,  has  by  forfeiture,  lapse  (2)  Law  Kep.  8  Q.  11  400. 
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C.A.      present  case  before  the  application  was  made;  but,  if  it  is 
1893       necessary  that  the  licence  should  be  actually  in  existence  at  the 
MuBRAY    time  when  the  application  is  made,  the  length  of  the  interval 
Feeee.     during  which  it  has  not  been  in  existence  is  immaterial.  The 
question  is,  was  the  licence  "  in  force  "  at  the  date  of  the  appli- 
cation ?    In  the  present  case  the  answer  to  that  question  must 
be.  No.    Beg.  v.  Moore  (1)  has  not  much  bearing  on  the  present 
case.   Beg.  v.  Justices  of  Liverpool  (2)  turned  on  the  construction 
of  s.  14  of  9  Geo.  4,  c.  91,  and  does  not  touch  the  present  point. 
The  argument  for  the  respondent  must  be  this,  that,  though  a 
licence  has  expired,  it  is  still  "  in  force  "  within  s.  19  of  the  Act 
of  1869,  if  an  application  can  be  made  under  s.  14  for  its  renewal. 
Beg.  V.  Justices  of  the  West  Biding  (3)  is  a  direct  authority  to  the 
contrary. 

Finlay^  Q.G.,  Poland,  Q.G.,  and  J.  M.  Yates,  for  the  respondent. 
Sect.  19  of  the  Act  of  1869  was  intended  to  preserve  vested 
interests.  Formerly  any  one  (with  a  few  exceptions),  could  as  a 
matter  of  right  obtain  an  excise  licence  for  a  beerhouse;  no 
certificate  of  justices  was  required.  The  Act  of  1869  prevents 
the  granting  of  an  excise  licence  without  a  certificate  from 
justices  ;  but  s.  19  limits  the  discretion  of  the  justices  as  regards 
vested  interests. 

The  judgment  of  the  Divisional  Court  is  founded  upon  the 
distinction  between  an  application  under  s.  14  of  the  Act  of 
9  Geo.  4,  and  an  application  to  the  annual  licensing  sessions 
after  the  expiration  of  a  licence.  An  application  under  s.  14 
contemplates  a  quasi  extension  of  the  term  of  the  licence  for  the 
purpose  of  obtaining  a  transfer.  And  the  decisions  upon  that 
section  shew  that,  if  a  new  tenant  has  come  into  possession 
before  the  expiration  of  the  licence,  it  is  immaterial  that  his 
application  for  a  renewal  is  heard  after  the  expiration  of  the 
licence.  And,  if  the  tenant  in  possession  will  not  apply  for  a 
renewal,  s.  14  enables  the  landlord  to  do  so.  If  the  argument  of 
the  applicants  is  well  founded,  a  tenant,  if  he  desires  to  injure  his 
landlord,  can,  by  not  applying  for  a  renewal,  deprive  the  landlord 
of  the  vested  right  which  it  was  the  object  of  s.  19  to  preserve 

(1)  7  Q.  B.  D.  542.  (2)  H  Q.  B.  D.  638. 

(3)  21  Q.  B.  D.  258. 
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to  him.    So  long  as  there  is  a  right  to  apply  under  s.  14  of      C.  A. 
9  Geo.  4,  c.  61,  for  a  transfer,  the  licence  is  "  in  force  "  within  the  1893 
meaning  of  s.  19  of  the  Act  of  1869.    In  the  present  case  the  Muebay 
licence  was  in  existence  when  the  former  tenant  Faulkner  j^^e^ 
removed.    This  distinguishes  the  case  from  Beg.  y.  Curzon  (1). 
In  Beg.  v.  Justices  of  Middlesex  (2),  it  was  held  that  s.  14  applies 
to  a  case  in  which  possession  is  yielded  up  by  one  tenant  to 
another.  JSimjohin  v.  Justices  of  Birmingham  (3)  is  distinguishable^ 
because  the  removal  of  the  tenant  took  place  after  the  expiration, 
of  his  licence.    In  Hargreaves  v.  Dawson  (4),  the  application  was 
not  made  till  a  year  after  the  licence  had  dropped. 

LoED  EsHEK,  M.E.  The  case  has  been  thoroughly  argued  out 
before  us,  and  I  have  come  to  the  conclusion  that  the  decision 
of  the  Divisional  Court  is  erroneous.  We  have  to  construe  two 
sections  in  two  Acts  of  Parliament.  The  first  is  s.  14  in  the  Act 
9  Geo.  4,  c.  61.  It  is  admitted  on  all  hands  that  s.  14  includes 
the  present  case  up  to  a  certain  point — that  it  gave  the  respon- 
dent a  locus  standi  before  the  justices  to  apply  for  a  transfer.  I 
entirely  agree  in  that  view.  But  does  s.  14  do  any  more  than 
that  ?  It  appears  to  me  that,  if  you  read  the  section  over  and 
over  again,  you  cannot  say  that  it  does  anything  more  than 
provide  who  are  to  be  proper  applicants  ;  it  makes  no  provision 
for  what  the  justices  are  to  do  with  the  application  when  it  is 
made. 

The  cases  relied  upon  on  behalf  of  the  respondent  turned 
upon  the  construction  of  s.  14. 

The  question  then  arises,  how  ought  the  justices  to  deal  with 
the  application  when  it  comes  before  them  ?  They  have  a  proper 
applicant  before  them ;  how  are  they  to  deal  with  his  applica- 
tion? Sect.  19  of  the  Act  of  1869  limits  their  discretion  in 
certain  cases ;  but,  unless  the  case  is  brought  within  that  section, 
their  discretion  to  refuse  the  application  is  not  limited  to  the 
four  grounds  mentioned  in  s.  8.  The  only  question,  therefore, 
is,  whether,  on  the  true  construction  of  s.  19,  tlie  present  case 
falls  within  it  ?   The  words  are  "  Where  on  the  1st  of  May,  1869, 

(1)  Law  Kop.  8  Q.  B.  400.  (3)  Law  Txc]\  7  Q.  B.  483. 

(2)  Law  Rep.  G  Q.  B.  781-  (4)  24  L.  T.  (N.S.)  428. 
Vol.  I.  1893.                            2  Z  2 
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O.A.  a  licence  under  any  of  the  said  recited  Acts  is  in  force  with 
1893      respect  to  any  house  or  shop."    The  grammar  of  that  clause  is 


MuEEAY  very  insufficient  unless  the  words  mean  "  was  on  the  1st  of  May, 
Feeer.  1869,  and  has  since  continued,  and  still  is,  in  force."  I  should 
liordB^MR  thought  that  was  the  true  construction,  even  if  s.  19  had 
stood  alone.  But  s.  7  of  the  Act  of  1870  appears  to  treat  s.  19 
as  having  the  meaning  which  I  should  have  attributed  to  it 
independently.  Then  again,  in  both  Har greaves  v.  Dawson  (1), 
and  Beg.  v.  Curzon  (2),  the  words  "  is  in  force  "  were  construed 
as  meaning  "  was  in  force  on  the  1st  of  May,  1869,  and  has  con- 
tinued in  force  up  to,  and  is  in  existence  at,  the  time  when  the 
application  is  made."  Unless  we  can  overrule  those  cases,  that 
is  the  true  construction.  In  my  opinion  we  cannot  overrule 
them,  and  they  govern  the  present  case.  Sect.  19  does  not 
apply,  and  the  discretion  of  the  justices  was  in  no  way  limited. 
Consequently,  the  appeal  must  be  allowed,  and  the  order  of  the 
quarter  sessions  quashed. 

LiNDLEY,  L.J.  I  am  entirely  of  the  same  opinion,  and  I  shall 
add  very  little  to  what  the  Master  of  the  Eolls  has  said.  The 
question  turns  upon  the  construction  of  three  words  in  s.  19 — "is 
in  force."  What  is  the  meaning  of  those  words  ?  The  Act  came 
into  operation  after  May  1,  1869.  The  words  might  have  meant 
simply  "  was  in  force  on  the  1st  of  May,  1869,"  and  nothing 
more.  Is  that  the  meaning  ?  The  answer  must  be,  Certainly 
not.  Sect.  7  of  the  Act  of  1870  shews  that  that  is  not  the  true 
meaning,  and  that  the  meaning  is  "  was  in  force  on  the  1st  of 
May,  1869,  and  has  been  continued  by  successive  renewals,  and 
is  still  in  force"  at  the  time  when  the  application  is  made. 
The  licence  must  have  been  in  force  on  May  1,  1869,  must  have 
been  kept  alive  ever  since,  and  must  be  in  existence  at  the  time 
when  the  application  is  made.  When  once  we  arrive  at  that 
conclusion  there  is  an  end  of  the  present  case.  An  attempt  has 
been  made  to  support  the  opposite  construction  of  s.  19  by  a 
totally  different  line  of  cases — cases  decided  upon  s.  14  of  the 
Act  of  Geo.  4.  The  locus  standi  of  the  applicant  is  given  to  him 
by  s.  14.    But  what  was  the  jurisdiction  of  the  justices  to  deal 

(1)  24  L.  T.  (N.S.)  428.  (2)  Law  Kep.  8  Q.  B.  400. 
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with  his  application  ?  The  answer  must  be,  that  they  were  in  no 
way  tied  down  by  s.  19.    The  appeal  must  be  allowed. 

Lopes,  L.J.  The  question  is,  what  is  the  true  construction  of 
s.  19  ?  It  appears  to  me  that  s.  19  has  no  application  to  this 
case.  Sect.  19  applies  only  when  a  licence  is  "  in  force  "  at  the 
date  of  the  application  to  the  justices.  Here  the  licence  was  not 
in  force  at  that  date,  it  had  lapsed  previously.  Consequently, 
the  jurisdiction  of  the  justices  was  not  limited  by  s.  19,  but  was 
as  extensive  as  in  cases  which  are  not  governed  by  that  section. 
Sect.  14  of  the  Act  of  Geo.  4,  deals  only  with  the  persons  who 
may  make  the  application. 

Appeal  allowed. 

Solicitors :  Solicitor  to  the  Treasury ;  Crowders  &  Vizard, 

W.  L.  C. 


[IN  THE  COURT  OF  APPEAL.] 

GRAHAM  AND  WIFE  v.  MAYOR,  &o.,  OF  NEWCASTLE-UPON-TYNE. 

llarch  14,  13. 

Local  Oovernment — Practice — Limitation  of  Action — Urban  Authority — Sur- 
veyors  of  Highways  under  Local  Act — 5  &  6  Wm.  4,  c.  50  (Highway  Act, 
1835),  s.  109—38  &  39  Vict.  c.  55  {Public  Health  Act,  1875),  ss.  144,  264. 

By  a  local  Act  passed  in  1853  the  corporation  of  Newcastle-upon-Tyne  were 
constituted  surveyors  of  highways  within  the  borough,  with  all  the  powers  and 
authorities  and  subject  to  all  the  liabilities  of  surveyors  of  highways  under  the 
laws  for  the  time  being  in  force.  By  s.  109  of  the  Highway  Act,  1835,  the 
period  within  which  any  action  may  be  brought  for  anything  done  under  the 
authority  of  that  Act  is  limited  to  three  months  after  the  fact  committed  for 
which  the  action  is  brought.  By  s.  144  of  the  Public  Health  Act,  1875,  urban 
authorities  (including  by  s.  6  corporations  of  boroughs)  are  constituted  surveyors 
of  highways  within  their  district,  and  are  to  have,  exercise,  and  be  subject  to 
all  the  powers,  authorities,  duties,  and  liabilities  (so  far  as  the  same  are  not 
inconsistent  with  the  provisions  of  that  Act)  of  surveyors  of  highways  under 
the  law  for  the  time  being  in  force.  By  s.  264  the  period  within  which  an 
action  may  be  brought  for  anything  done  under  the  provisions  of  that  Act  is 
limited  to  six  months  after  the  accruing  of  the  cause  of  action. 

In  an  action  against  the  corporation  for  negligence,  as  surveyors  of  highways, 
commenced  more  than  three  but  less  than  six  mbnths  after  the  cause  of  action 
accrued : — 

Held,  that  the  defendants,  as  surveyors  of  highways,  were  entitled  to  rely  on 


0.  A. 

1893 
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upon-Tyne. 


0.  A.  the  limitation  of  three  months  provided  by  s.  109  of  the  Highway  Act,  1835,. 
jggg       and  therefore  that  the  action  could  not  be  maintained. 

  Burton  v.  Mayor  and  Corjporation  of  Salford  (11  Q.  B.  D.  286)  approved. 

Graham        Taylor  v.  Meltliam  Local  Board  (47  L.  J.  (CP.)  12)  and  Kay  v.  Atherton 
Local  Board  (42  J.  P.  792)  overruled. 

Mayor,  &c., 

OF 

Newcastle-  Appeal  from  the  decision  of  a  Divisional  Court  (Lord  Cole- 
ridge, C.J.J  and  Cave,  J.),  dismissing  an  appeal  from  a  judgment 
of  the  county  court  judge  of  Newcastle-upon-Tyne  in  favour  of 
the  defendants. 

The  action  was  brought  against  the  defendants  as  surveyors  of 
highways  within  their  district  to  recover  damages  for  injuries 
sustained  by  the  female  plaintiff.  In  January,  1892,  there  had 
been  a  heavy  fall  of  snow,  and  the  defendants  had  cleared  the 
snow  from  many  of  the  streets  in  Newcastle  and  had  carted  it  to 
Dalton  Street,  where  it  was  piled  up  into  a  heap  or  bank  along 
one  side  of  the  street.  The  plaintiffs  were  on  January  22,  1892, 
being  driven  down  Dalton  Street  after  dark,  when  the  vehicle  in 
which  they  were  came  into  coHision  with  the  bank  of  snow  and 
was  upset,  the  female  plaintiff  being  injured.  The  action  was 
commenced  in  the  county  court  on  July  13,  1892.  At  the  trial 
the  learned  county  court  judge  found  that  there  had  been  negli- 
gence on  the  part  of  the  defendants  as  surveyors  of  highways,  and 
that  there  had  been  no  contributory  negligence  on  the  part  of 
the  plaintiffs,  and  against  these  findings  the  defendants  did  not 
appeal ;  but  he  also  found  that  the  action  should  have  been 
brought  within  three  months  of  the  committing  of  the  act  of 
negligence,  as  required  by  s.  109  of  the  Highway  Act,  1835, 
and  accordingly  gave  judgment  for  the  defendants.  (1)  The 


(1)  Bys.  17  of  the  Newcastle-upon- 
Tyne  Improvement  Act,  1853  (16  & 
17  Yict.  c.  clxxxii.),  the  council  of  the 
borough  for  the  time  being  were  made 
surveyors  of  highways  within  the 
borough,  with  all  the  powers  and  au- 
thorities and  subject  to  all  the  liabili- 
ties of  surveyors  of  highways  under 
the  laws  for  the  time  being  ii|'  force. 

By  5  &  6  Wm.  4,  c.  50  (The  High- 
way Act,  1835),  s.  26  :  "  If  any  im- 
pediment or  obstruction  shall  arise  in 


any  highways  from  accumulation  of 
snow  ....  the  surveyor  is  required 
from  time  to  time,  and  within  twenty- 
four  hours  after  notice  thereof  from 
any  justice  of  the  peace  of  the  county 
in  which  the  parish  may  be  situate,  to 
cause  the  same  to  be  removed."  By 
s.  109,  "No  action  or  suit  shall  be 
commenced  against  any  person  for  any- 
thing done  in  pursuance  of  or  under 
the  authority  of  this  Act  ....  after 
three  calendar  months  next  after  the 
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Divisional  Court  affirmed  this  decision,  but  gave  leave  to  C.  a 
appeal.  (1)  ^  1893 


Lowenthal,  for  the  plaintiffs.  The  action  was  properly  brought  ^^^^^ 
within  six  months  of  the  accruing  of  the  cause  of  action.    The  ^"^^qJ 
defendants  now  act  as  surveyors  of  highways  under  s.  144  of  the  ^^^T^y^Jj^" 
Public  Health  Act,  which  invests  them  with  all  powers  of  sur- 
veyors of  highways  that  are  not  contrary  to  the  provisions  of  that 
Act,  and  the  effect  of  s.  264  is  that  the  three  months'  limitation 
contained  in  s.  109  of  the  Highway  Act  has  ceased  to  be  appli- 
cable to  corporations  to  which  the  Public  Health  Act  applies. 
The  case  is  within  Taylor  v.  Meltham  Local  Board  (2),  where  the 
act  done  by  the  defendants  was  one  which  they  had  power  to  do 
under  the  Highway  Act  but  it  was  held  that  under  the  Public 
Health  Act  the  plaintiff  had  six  months  in  which  to  bring  his 
action.    The  decision  in  Burton  v.  Mayor,  &c.,  of  Salford  (3),  if 
it  is  to  a  contrary  effect,  should  be  overruled.    [He  also  cited 
Kay  V.  Atherton  Local  Board,  (4)] 

CJiannell,  Q.G.,  and  John  Sfrachan,  for  the  defendants,  were  not 
called  upon  to  argue. 

LoKD  EsHEK,  M.E.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  The  case  is  a  perfectly  clear  one,  and,  in  my 
judgment,  the  proper  way  to  treat  the  question  is  for  us  to  make 
up  our  minds  whether  we  agree  with  the  decision  of  Grove  and 
Denman,  J  J.,  in  Taylor  v.  Meltham  Local  Board  (2),  or  with  that 


fact  committed  for  which  such  action 
or  suit  shall  be  so  brought." 

By  38  &  39  Vict.  c.  55  (The  Public 
Health  Act,  1875),  s.  144,  every  urban 
authority  is  to  be  surveyor  of  highways 
within  its  district.  By  s.  264  an 
action  against  a  local  authority  for 
anything  done  or  intended  to  be  done 
or  omitted  to  be  done  under  the  pro- 
visions of  the  Act  is  to  be  commenced 
within  six  months  next  after  the 
accruing  of  the  cause  of  action,  and 
not  afterwards. 

(1)  The  judgment  of  the  Divisional 
YoL.  I.  1893.  3 


Court  proceeded  on  the  ground  that 
the  notice  of  action  was  insufficient, 
the  Court  following  with  reluctance 
on  that  point  the  case  of  Mason  v. 
Birlcenliead  Improvement  Conimis- 
sioners  (6  H.  &  N.  72 ;  29  L.  J.  (Ex.) 
407),  a  decision  with  which  they 
stated  that  they  did  not  agree,  but 
which  they  could  not  satisfactorily 
distinguish.  The  point  was  not  raised 
in  the  Court  of  Appeal. 

(2)  47  L.  J.  (CP.)  12. 

(3)  11  Q.  B.  D.  2SG. 

(4)  42  J.  P.  792. 
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C.  A.  of  Cave,  J.,  in  Burton  v.  May  or ,  &g.,  of  Salford,  (1)    It  is  true 

1893  that  Cave,  J.,  distinguished  the  two  eases ;  but  I  must  candidly 

Gbaham  say  that,  although  it  may  have  been  necessary  to  distinguish 

Mayor  &o  ^^^^j        distinction  appears  to  me  to  be  a  distinction  with- 

„    OF       out  a  difference,  and  that  we  must  choose  between  the  two- 
Newcastle-   _    .  . 
upon-Tynb.  decisions. 

Lor(iEsher,M.K.  Now,  how  does  the  matter  stand  ?  In  the  first  place  we  have 
the  Highway  Act  of  1835,  and  then  the  Public  Health  Act, 
1875,  which  does  not  assume  to  repeal  the  former  Act,  but 
leaves  it  untouched  as  to  matters  relating  to  highways;  it 
makes  certain  local  boards  and  corporations  surveyors  of  high- 
ways within  their  districts,  and  leaves  all  other  surveyors  of 
highways  untouched.  The  object  of  the  Public  Health  Act,  so^ 
far  as  it  relates  to  highways,  was  not  to  invest  surveyors  of 
highways  with  novel  powers,  but  to  create  a  different  sort  of 
surveyor.  A  corporate  surveyor  of  highways  is  brought  into 
existence  by  the  Public  Health  Act,  and  where  this  is  the  case 
such  corporate  surveyor  acts  under  the  Highway  Act;  and  is 
therefore  subject  to  all  the  liabilities  and  privileges  of  an  indi- 
vidual surveyor  of  highways  under  that  Act.  There  is  a  limita- 
tion of  the  time  for  bringing  an  action  against  a  corporate  sur- 
veyor of  highways  as  there  is  for  bringing  an  action  against 
an  individual  surveyor  under  the  Highway  Act ;  as  to  the  period 
of  limitation  we  adopt  the  reasoning  of  Cave,  J.,  in  Burton  v. 
Mayor,  dte.,  of  Salford  (1),  and  apply  it  to  this  case,  and  hold 
that  it  is  three  months.  In  the  present  case  there  is  this  further 
important  fact,  that  the  liability  to  remove  snow  from  highways 
is  imposed  by  s.  26  of  the  Highway  Act,  and  not  by  the  Public 
Health  Act.  I  do  not  think,  however,  that  our  decision  ought 
to  be  based  upon  that  fact,  but  that  the  simple  ground  for  our 
decision  ought  to  be  that  in  respect  of  acts  done  by  them  as 
surveyors  of  highways  the  rights  of  a  local  authority  are  governed 
by  the  Highway  Act.  I  do  not,  therefore,  agree  with  the  deci- 
sion in  Taylor  v.  Meltham  Local  Board  (2),  and  think  that  it 
should  be  considered  as  overruled,  and  that  we  should  adopt 
the  decision  of  Cave,  J.,  in  Burton  v.  Mayor,  dte.,  of  Salford,  (1) 


(1)  11  Q.  B.  D.  286. 


(2)  47  L.  J.  (CP.)  12. 
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Of  course,  it  follows  that  Kay  v.  Atherton  Local^Board  (1)  must  C.  A. 
also  be  treated  as  overruled.  1893 


Gbaham 

LiNDLEY,  L.J.  I  am  of  the  same  opinion.  The  question  v. 
under  which  Act  were  the  defendants  acting  in  removing  the 
snow,  admits  of  an  easy  answer:  they  were  obviously  acting  ^p^.T^mT 
under  the  Highway  Act,  and  not  under  the  Public  Health  Act. 
In  the  present  case  it  must  not  escape  attention  that  the  defend- 
ants in  fact  derived  their  authority  as  surveyors  of  highways 
from  the  local  Act  of  1853,  and  not  from  the  Public  Health  Act, 
and  the  case  is  therefore  in  that  respect  on  all  fours  with  that  of 
Burton  v.  Mayor,  &c.,  of  Salford.  (2)  But,  apart  from  the  local 
Act,  even  if  the  defendants  had  originally  become  surveyors  of 
highways  under  the  Public  Health  Act  the  result  would  have 
been  the  same.  Upon  the  question  of  the  true  construction  of 
the  statutes,  I  agree  with  the  decision  in  Burton  v.  Mayor,  &c., 
of  Salford  (2),  and  dissent  from  that  in  Taylor  v.  Meltham  Local 
Board  (3)  and  Kay  v.  Atherton  Local  Board,  (1) 

Lopes,  L.J.  I  am  of  the  same  opinion.  Even  if  the  Public 
Health  Act  constituted  this  local  board  the  surveyor  of  highways 
within  its  district,  when  so  constituted  it  acted  under  the 
Highway  Act,  1835,  just  as  an  individual  surveyor  acted  under 
it.  That  really  disposes  of  this  case.  But  this  decision  may  be 
upheld  on  a  narrower  ground.  The  provisions  as  to  the  removal 
of  snow  from  highways  are  to  be  found  in  s.  26  of  the  Highway 
Act,  and  it  would  be  quite  sufficient  if  a  surveyor  bona  fide 
believed,  upon  reasonable  grounds,  that  he  was  acting  under 
that  section ;  in  the  present  case  there  can  be  no  doubt  whatever 
that  as  a  matter  of  fact  he  did  act  under  it.  The  principle 
which  the  Courts  have  followed  for  very  many  years  in  such 
cases  is,  that  if  the  surveyor  acts,  or  bona  fide  believes  on 
reasonable  grounds  that  he  is  acting,  under  a  particular  Act, 
that  is  the  Act  which  supplies  the  period  of  limitation  for 
bringing  an  action  against  him.  I  agree  with  what  has  been 
said  as  to  the  cases  cited  in  argument :  that  Burton  v.  Mayor, 

(1)  42  J.  P.  792.  (2)  11  Q.  B.  D.  286. 

(3)  47  L.  J.  (CP.)  12. 
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O.A.  c&c,  of  Salford  (1)  should  be  adopted,  and  Taylor  v.  Meltham 
1893      Local  Board  (2)  and  Kay  v.  Atherton  Local  Board  (3)  over- 


Graham  ruled. 

Mayoe,  &c.,  ^^P^'^'^  dismissed. 
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O.A.  [IN  THE  OOURT  OF  APPEAL.] 

^^^^  In  re  potts.    Ex  parte  TAYLOR. 

Feb.  24. 

Bankruptcy — "  Secured  Creditor  — Judgment  Creditor — Equitable  Execution — 
Order  appointing  Receiver  of  Debtorh  Interest  in  Residuary  Estate  under 
a  Will— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  9,  10,  45,  168. 

Judgment  creditors  obtained,  in  the  action  in  whicli  they  had  recovered  the 
judgment,  an  ex  parte  order  appointing  a  receiver,  to  receive  the  moneys 
receivable  in  respect  of  the  share  to  which  the  debtor  was  entitled  in  the 
residuary  estate  under  the  will  of  his  mother ;  and  it  was  ordered  that  the 
receiver  should  pay  the  balance  or  balances  appearing  due  on  his  accounts,  or 
such  part  thereof  as  should  be  certified  as  proper  to  be  so  paid,  in  or  towards 
satisfaction  of  what  should  for  the  time  being  be  due  in  respect  of  the  judgment. 
After  the  order  had  been  made,  notice  of  it  was  served  upon  the  executors 
of  the  mother.  Before  any  payment  had  been  made  by  the  executors  to  the 
receiver  on  account  of  the  debtor's  share,  a  receiving  order  in  bankruptcy  was 
made  against  him,  and  he  was  soon  afterwards  adjudicated  a  bankrupt : — 

Held  J  that  the  order  appointing  a  receiver  did  not  make  the  judgment 
creditors  "  secured  creditors  "  within  the  meaning  of  ss.  9  and  168  of  the  Bank- 
ruptcy Act,  1883  ;  that  the  order  did  not  amount  to  a  delivery  of  the  share  in 
equitable  execution  to  the  judgment  creditors ;  and  that  they  had  by  virtue 
of  the  order  no  priority  over  the  other  creditors  of  the  bankrupt. 

Such  an  order  appointing  a  receiver  ought  not  to  be  made  ex  parte. 

Application  by  Daniel  Taylor  &  Sons  for  a  declaration  that 
they  were  secured  creditors  of  F.  C.  Potts,  a  bankrupt,  in  respect 
of  the  share  to  which  he  was  entitled  in  the  residuary  estate 
of  his  mother  under  her  will,  by  virtue  of  an  order  appointing  a 
receiver  of  such  share. 

The  following  statement  of  facts  was  agreed  upon.   On  July  25, 

(1)  11  Q.  B.  D.  286.  (2)  47  L.  J.  (CP.)  12. 

(3)  42  J.  P.  792. 
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1891,  Taylor  &  Sons  recovered  judgment  against  Potts  in  an      C.  A. 
action  in  the  Queen's  Bench  Division,  for  316?.  15s.  for  goods  1893 
sold  and  delivered  and  7?.  10s.  costs.    They  issued  execution  i^re 
upon  the  judgment  against  the  goods  of  Potts,  but  failed  to  ^^™- 
recover  anything.    On  September  3,  1891,  the  judgment  was  Taylor. 
registered  as  a  lis  pendens,  and  on  September  9,  1891,  it  was 
registered  at  the  Middlesex  Eegistry.    On  January  10,  1892, 
Potts'  mother  died,  and  he  thereupon  became  entitled  under  her 
will  to  a  share  in  her  residuary  real  and  personal  estate.  The 
will  was  proved  by  her  executors  on  March  31,  1892.  Her  estate 
consisted  of  realty  and  personalty,  and  there  was  a  trust  for  con- 
version of  it  into  money.  On  March  31,  1892,  Taylor  &  Sons,  by 
a  summons  in  the  action,  obtained  from  Pollock,  B.,  an  ex  parte 
order,  appointing  E.  C.  Moore,  upon  his  giving  security,  "  re- 
ceiver to  receive  the  moneys  receivable  in  respect  of  the  following 
property — that  is  to  say,  the  share  to  which  the  defendant  is 
entitled  in  the  residuary  estate  under  the  will  of  his  mother, 
Amelia  Ann  Potts."    The  appointment  was  to  be  without  preju- 
dice to  the  rights  of  any  prior  incumbrancers  upon  the  share. 
The  receiver  was  to  have  liberty,  if  he  should  think  proper  (but 
not  otherwise),  out  of  the  rents,  profits,  and  moneys  to  be  re- 
ceived by  him  to  keep  down  the  interest  upon  the  prior  incum- 
brances according  to  their  priorities,  and  was  to  be  allowed  such 
payments  (if  any)  in  passing  his  accounts.   Directions  were  given 
as  to  the  passing  of  the  receiver's  accounts,  and  it  was  ordered 
that  the  receiver  should  "  pay  the  balance  or  balances  appearing 
due  on  the  accounts  left,  or  such  part  thereof  as  shall  be  certified 
as  proper  to  be  so  paid,  such  sums  to  be  paid  in  or  towards 
satisfaction  of  what  shall,  for  the  time  being,  be  due  in  respect 
of  the  judgment  signed  on  July  25,  1891,  for  the  sum  of 
316Z.  15s.  debt  and  71.  10s.  for  costs."    Directions  were  given  as 
to  the  payment  of  costs,  and  it  was  ordered  that  the  balance  (if 
any)  remaining  in  the  hands  of  the  receiver,  after  making  the 
several  payments  before  directed,  should  forthwith  be  paid  by 
him  into  Court  to  the  credit  of  the  action,  subject  to  further 
order. 

Notice  of  this  order  was  served  on  one  of  tlie  executors  on 
April  4,  and  on  the  other  on  April  6,  1892.    On  May  16,  1892, 
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O.A.  a  receiving  order  was  made  against  Potts  on  his  own  petition, 

1893  and  on  May  19  he  was  adjudicated  a  bankrupt.    On  October  26, 

In  EE  1892,  Taylor  &  Sons  gave  notice  of  motion  for  the  above- 

PoTTs.  mentioned  declaration.    At  that  time  the  executors  had  got  in 

Ex  PAETE  .  ... 

Taylor,  and  converted  the  estate  of  the  testatrix,  and  were  m  a  position 
to  distribute  it  among  the  persons  entitled  thereto;  but  no 
payment  had  been  mad©  by  them  either  to  the  receiver  or  to  the 
trustee  in  the  bankruptcy. 

Herbert  Beed,  Q.C.,  and  MicMemj  for  the  judgment  creditors. 
Muir  MacJcenzie,  for  the  trustee  in  the  bankruptcy. 

1893.  Jan.  30.  Yaughan  Williams,  J.  I  am  of  opinion  that 
the  applicants  are  not  entitled  to  the  order  for  which  they  ask. 
The  case  was  argued  principally  with  reference  to  the  45th 
section  of  the  Act,  and  it  was  contended  that  equitable  execution 
of  the  character  in  this  case  is  execution  within  the  meaning  of 
s.  45,  and  that  the  execution  had  been  completed,  and  that 
under  those  circumstances  the  applicants  were  by  the  very  terms 
of  the  section  entitled  to  the  benefit  of  the  execution.  In  my 
judgment  the  position  of  the  applicants  is  not  that  of  creditors 
who  have  issued  execution  within  the  meaning  of  the  section. 
I  think  the  section  only  applies  to  the  cases  which  are  specified 
in  it,  and  that  this  is  not  one  of  those  cases.  That  being  so,  the 
only  remaining  question  is,  whether  the  applicants  are  "  secured 
creditors."  I  think  they  are  not.  The  9th  section  of  the  Act 
provides  that  "on  the  making  of  a  receiving  order  an  official 
receiver  shall  be  thereby  constituted  receiver  of  the  property  of 
the  debtor,  and  thereafter,  except  as  directed  by  this  Act,  no 
creditor  to  whom  the  debtor  is  indebted  in  respect  of  any  debt 
provable  in  bankruptcy  shall  have  any  remedy  against  the  pro- 
perty or  person  of  the  debtor  in  respect  of  the  debt,  or  shall 
commence  any  action  or  other  legal  proceedings  unless  with  the 
leave  of  the  Court,  and  on  such  terms  as  the  Court  may  impose. 
But  this  section  shall  not  affect  the  power  of  any  secured 
creditor  to  realize  or  otherwise  deal  with  his  security."  The 
result  is  that,  if  a  creditor  is  not  a  secured  creditor,  this  9th 
section  debars  him  from  taking  advantage  of  any  legal  process 
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against  the  bankrupt ;  and  the  10th  section  expressly  provides      0.  A. 
for  the  staying  of  any  process  which  is  in  course  of  execution.  1893 
That  being  so,  I  have  only  to  ascertain  what  is  the  definition  of  re 
a  "  secured  creditor,"  and  to  see  whether  the  applicants  bring  I*otts. 
themselves  within  it.    The  definition  of  a  "  secured  creditor  "  is  Taylor. 
found  in  the  168th  section,  which  enacts :  "  a  *  secured  creditor '  y"^^^^ 
means  a  person  holding  a  mortgage,  charge  or  lien  on  the 
property  of  the  debtor,  or  any  part  thereof,  as  a  security  for  a 
debt  due  to  him  from  the  debtor."    In  my  opinion,  the  result 
of  what  has  happened  in  this  case  has  not  been  to  make  the 
applicants  "  secured  creditors  "  within  the  meaning  of  that  de- 
finition.   What  happened  was  this :  [The  learned  judge  stated 
the  facts,  and  continued: — ]    Now,  I  think  that  In  re  Dickin- 
son (1),  although  it  is  in  some  respects  a  decision  upon  the 
particular  order  which  was  brought  before  the  Court  in  that 
case,  yet  does  decide  some  matters  generally  with  regard  to  the 
effect  of  a  receivership  order  obtained  by  a  judgment  creditor 
for  the  purpose  of  what  is  called  an  equitable  execution.  It 
seems  to  me  that  that  case  does  plainly  decide  that  such  an 
order  does  not  make  the  creditor  who  obtains  it  a  "  secured 
creditor  "  within  s.  ^  of  the  Act.    Cave,  J.,  in  his  judgment  in 
In  re  Tillett  (2),  takes  the  same  view.    He  says:  "I  have  no 
doubt  that  Mr.  Kingscote's  advisers  desired  to  obtain  for  him, 
and  thought  they  had  obtained,  a  security  available  in  case  of 
Tillett's  bankruptcy  by  the  order  for  a  receiver  of  May  14, 1887  ; 
but,  after  the  recent  decision  of  the  Court  of  Appeal  of  In  re 
Dickinson  (1),  it  is  clear  that  that  order  gave  Mr.  Kingscote  no 
such  security."    But  it  is  said  that  I  ought  not  to  treat  In  re 
Dickinson  (1)  as  having  decided  that  a  person  who  has  obtained 
such  an  order  is  not  a  "  secured  creditor  "  within  the  meaning  of 
the  Bankruptcy  Act,  because  the  later  decision  of  the  Court  of 
Appeal  in  Levasseur  v.  Mason  and  Barry  (3)  has  shewn  that  In  re 
Dickinson  (1)  did  not  decide  any  such  general  proposition,  but 
was  merely  a  decision  as  to  the  effect  of  the  particular  and  some- 
what imperfect  order  which  had  been  obtained  in  that  case.   I  do 
not,  however,  so  understand  the  judgment  in  Levasseur  v.  Mason 

(1)  22  Q.  B.  D.  187.  (2)  6  Mor.  B.  C.  70. 

(3)  [1891]  2  Q.  B.  73. 
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and  Barry,  (1)  I  am  very  far  from  saying  that  there  are  not  ex- 
pressions in  the  judgment  of  Lord  Esher,  M.E.,  which  look  as 
"  if  he  was  speaking  of  the  judgment  creditors  who  had  obtained 
the  receivership  order  as  having  obtained  by  that  means  rights 
with  regard  to  the  goods  mentioned  in  it  which  made  them 
"  secured  creditors  " ;  but  he  in  no  part  of  his  judgment  decides 
anything  of  the  sort.    On  the  contrary,  In  re  Dickinson  (2)  was 
cited  to  him,  and  he  does  not  in  the  course  of  his  judgment  say  a 
single  word  in  terms  qualifying  his  previous  decision  in  that  case ; 
and  both  Lord  Coleridge,  G.  J.,  and  Fry,  L.  J.,  in  their  judgments, 
take  a  view  of  the  effect  of  the  receivership  order  which  is  en- 
tirely consistent  with  the  decision  in  In  re  Dickinson,  (2)  Lord 
Coleridge,  C.  J.,  says :  "  The  present  defendants  who  obtained  the 
order  could  not  have  execution  upon  their  judgment,  because 
the  property  upon  which  the  order  operated  was  in  the  hands  of 
persons  who  had  a  lien  on  it.    The  property  itself,  therefore, 
could  not  be  taken  in  execution  ;  but  the  right  to  get  execution 
upon  it,  when  all  legal  impediments  were  removed,  was  as- 
certained by  the  receivership  order."    It  seems  to  me  that  that 
is  a  true  statement  of  the  effect  of  a  receivership  order.  It  gives 
the  person  who  obtains  the  order  the  right  to  execution  on  the 
property  as  soon  as  the  legal  impediments  to  execution  have  been 
removed ;  but  it  does  not  alter  the  property  in  the  goods.  It 
leaves  the  property  in  the  goods  where  it  was.     It  does  not 
give  the  person  who  obtained  the  order  any  lien  upon  the  goods, 
but  it  places  them  in  the  custody  of  the  receiver.    Under  such 
circumstances  the  debtor  could  not,  after  the  receivership  order 
had  been  made,  make  any  disposition  of  his  property  which  should 
override  the  rights  of  the  persons  who  were  before  the  Court  for 
the  purpose  of  obtaining  that  order.    In  the  old  days,  when 
proceedings  had  to  be  taken  in  equity  to  get  rid  of  a  legal  im- 
pediment, a  Court  of  Equity,  as  I  understand,  would  never  have 
allowed  the  property,  which  was  in  the  hands  of  the  law,  to  be 
disposed  of  by  the  execution  debtor  in  a  way  inconsistent  with 
the  rights  of  the  plaintiff  in  that  procedure.    But  that  is  a  very 
different  thing  from  saying  that  the  plaintiff  had  any  property 
in  the  goods  or  any  lien  upon  the  goods  which  were  in  the  hands 
(1)  [1891]  2  Q.  B.  73.  (2)  22  Q.  B.  D.  187. 
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of  the  receiver.  The  real  fact  is,  that  the  property  which  is  in 
the  hands  of  the  receiver  is  held  by  the  Court  in  medio  until 
the  rights  of  the  plaintiff  (as  it  would  have  been  in  the  old 
proceeding)  have  been  determined;  but  until  that  has  been 
done,  and  the  proceeds  of  the  sale  of  the  property  by  the  receiver 
have  been  handed  over  by  him  to  the  person  who  obtained  the 
order,  in  my  judgment  he  acquires  no  property  in,  no  lien,  and 
no  charge  whatever  on  that  which  is  the  subject-matter  of  the 
order.  It  follows,  therefore,  that  this  application  must  be  refused 
with  costs. 

H.  L.  F. 

The  judgment  creditors  appealed. 


O.A. 
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1893.  Feb.  24.  Herbert  Beed,  Q.C.,  and  MicMem,  for  the  appel- 
lants. By  virtue  of  the  order  appointing  a  receiver,  the  appel- 
lants became  entitled  as  against  the  bankrupt  to  payment  of  their 
debt  out  of  his  share  of  the  residue  of  his  mother's  estate.  The 
order  made  them  "  secured  creditors  "  within  the  meaning  of 
s.  9  (1)  of  the  Bankruptcy  Act,  1883.    On  the  face  of  it  the 

(1.)  Sect.  9  :  "  (1.)  On  the  making     against  the  property  or  person  of  the 


of  a  receiving  order  an  official  receiver 
shall  he  thereby  constituted  receiver 
of  the  property  of  the  debtor,  and 
thereafter,  except  as  directed  by  this 
Act,  no  creditor  to  whom  the  debtor 
is  indebted  in  respect  of  any  debt 
provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person 
of  the  debtor  in  respect  of  the  debt,  or 
shall  commence  any  action  or  other 
legal  proceedings  unless  with  the  leave 
of  the  Court,  and  on  such  terms  as 
the  Court  may  impose. 

"  (2.)  But  this  section  shall  not 
affect  the  power  of  any  secured  cre- 
ditor to  realize  or  otherwise  deal  with 
his  security  in  the  same  manner  as  he 
would  have  been  entitled  to  realize  or 
deal  with  it  if  this  section  had  not 
been  passed." 

Sect.  10  :  "  (2.)  The  Court  may  at 
any  time  after  the  presentation  of  a 
bankruptcy  petition  stay  any  action, 
execution,    or    other    legal  process 


debtor,  and  any  Court  in  which  pro- 
ceedings are  pending  against  a  debtor 
may,  on  proof  that  a  bankruptcy  peti- 
tion has  been  presented  by  or  against 
the  debtor,  either  stay  the  proceedings 
or  allow  them  to  continue  on  such 
terms  as  it  may  think  just." 

Sect.  45 :  "  (1.)  Where  a  creditor 
has  issued  execution  against  the  goods 
or  lands  of  a  debtor,  or  has  attached 
any  debt  due  to  him,  he  shall  not  be 
entitled  to  retain  the  benefit  of  the 
execution  or  attachment  against  the 
trustee  in  bankruptcy  of  the  debtor, 
unless  he  has  completed  the  execution 
or  attachment  before  the  date  of  the 
receiving  order,  and  before  notice  of 
the  presentation  of  any  bankruptcy 
petition  by  or  against  the  debtor,  or 
of  the  commission  of  any  available  act 
of  bankruptcy  by  the  debtor. 

"(2.)  For  the  purposes  of  this 
Act,  an  execution  against  goods  is 
completed  by  seizure  and  sale;  an 
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O.A.  order  was  complete;  there  was  nothing  further  to  be  done  to 
1893  perfect  the  right  which  it  gave  to  the  appellants.  This  dis- 
jjjgj,  tinguishes  the  present  case  from  In  re  Dickinson  (1),  upon  the 
Potts.  authority  of  which  Yaughan  Williams,  J.,  proceeded ;  for  in  that 
Taylob.^  there  was  only  an  appointment  of  a  receiver,  all  rights  being 

expressly  reserved.  The  trustee  in  the  bankruptcy  can  take  only 
the  rights  which  the  debtor  himself  had,  unless  the  Bankruptcy 
Act  gives  him  a  higher  right,  and,  if  the  appellants  are  "  secured 
creditors,"  their  security  is  unaffected  by  s.  9.  If  the  bankrupt 
had  before  the  bankruptcy  made  an  assignment  of  his  interest 
under  his  mother's  will,  it  would  have  been  a  valid  equitable 
assignment,  and  the  order  appointing  a  receiver  and  directing 
him  to  pay  the  appellants  is  as  effectual.  Courts  of  Equity 
have  in  a  variety  of  cases  lent  their  aid,  by  the  appointment  of 
receivers  and  otherwise,  to  enforce  the  judgments  of  the  Courts  of 
Common  Law :  Mitford  on  Pleadings  (5th  ed.),  p.  148  ;  Angell  v. 
Bmjper  (2) ;  Lewhner  v.  Freeman  (3)  ;  Davidson  v.  Folei/  (4)  ; 
Lord  Dillon  v.  Plashett  (5) ;  Watts  v.  Jefferyes  (6) ;  Smith  v. 
JSurst  (7)  ;  Thornton  v.  Finch  (8) ;  MacnicoU  v.  Parnell  (9) ;  In  re 
Peace  (10)  ;  Crowe  v.  Price  (11)  ;  Fuggle  v.  Bland  (12) ;  Westhead 
V.  Biley  (13) ;  Tillett  v.  Pearson  (14) ;  In  re  Coo;per  (15) ;  In  re 
Cowan's  Estate  (16) ;  Brereton  v.  Edwards,  (17) 

[LoED  EsHER,  M.E.,  referred  to  Ex  parte  Evans.  (18)] 
f  There  was  jurisdiction  to  make  the  order  ex  parte ;  at  any 
rate,  it  is  effectual  while  it  stands,  and  no  attempt  has  been  made 


attaclimeiit  of  a  debt  is  completed  by        (4)  2  Bro.  C.  0.  203. 
receipt  of  the  debt ;  and  an  execution        (5)  2  Bli.  (N.S.)  239. 
against  land  is  completed  by  seizure,        (6)  3  Mac.  &  G.  372. 
or,  in  the  case  of  an  equitable  interest,        (7)  1  Coll.  705. 
by  the  appointment  of  a  receiver."  (8)  4  Giff.  615. 

Sect.  168 :  "  In  this  Act,  unless  the        (9)  35  W.  R.  773. 

context  otherwise  requires  (inter  alia),  (10)  24  Ch.  D.  405. 

*  secured  creditor '  means  a  person  (11)  22  Q.  B.  D.  429. 

holding  a  mortgage,  charge,  or  lien  on  (12)  11  Q.  B.  D.  711. 

the  property  of  the  debtor,  or  any  part  (13)  25  Ch.  D.  413. 

thereof,  as  a  security  for  a  debt  due  to  (14)  22  W.  R.  209. 

him  from  the  debtor."  (15)  60  L.  T.  (N.S.)  95. 

(1)  22  Q.  B.  D.  187.  (16)  14  Ch.  D.  638. 

(2)  1  Yern.  398.  (17)  21  Q.  B.  D.  226,  488. 

(3)  Free.  Ch.  105.  (18)  13  Ch.  D.  252. 
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to  set  it  aside.    The  order  amounts  to  an  actual  delivery  in      0.  A. 

"  equitable  execution  "  to  the  appellants  of  the  debtor's  interest  1893 

under  his  mother's  will.    In  In  re  Dickinson  (1)  there  was  either  ^ 

no  "  equitable  execution,"  or  the  execution  was  not  completed  Potts. 

•  £jX.  parti 

by  what  is  equivalent  to  sale  under  a  fi.  fa.  The  right  to  a  taylob. 
legacy  accrues  to  the  legatee  immediately  upon  the  death  of  the. 
testator,  and  that  right  has  in  this  case  been  bound  by  an 
"  equitable  execution."  The  receiver  has  really  got  hold  of  the 
fund.  No  one  else  is  entitled  to  receive  it,  and  the  executors 
cannot  properly  pay  it  to  any  one  else.  An  order  appointing  a 
receiver  of  the  rents  of  land  is  a  delivery  in  execution  in  equity : 
Anglo-Italian  Bank  v.  Davies.  (2)  For  the  present  purpose  there 
is  no  distinction  between  rents  of  land  and  a  share  of  residue  of 
personal  estate.  The  order  creates  either  a  "charge"  or  a 
"lien"  on  the  bankrupt's  interest  under  the  will;  it  had  the 
effect  of  a  delivery  of  the  property  in  question  to  the  appellants : 
Levasseur  v.  Mason  and  Barry  (3)  ;  and  they  are  secured  creditors. 
The  order  operated  from  its  date :  Ex  parte  Evans.  (4)  If  the 
executors  refused  to  pay  the  bankrupt's  share  to  the  receiver,  it 
would  no  doubt  be  necessary  to  apply  to  the  Court  for  a  positive 
order  upon  them  to  pay  him,  and  they  would  probably  have  to 
pay  the  costs. 

[LiNDLEY,  L.J.  Have  you  a  charge  ^upon  the  fund  before 
you  have  obtained  such  an  order  ?] 

In  Ex  parte  Evans  (4)  it  was  held  that  under  an  order  appoint- 
ing a  receiver  of  rents  of  land  the  rents  were  bound  as  from  the 
date  of  the  order.  It  is  not  necessary  to  serve  the  person  who 
has  to  pay  with  notice  of  the  application  for  the  order.  Notice 
of  the  order  was  served  on  the  executors,  and  that  is  sufficient. 
Sect.  45  was  necessary  in  order  to  deprive  an  execution  creditor 
of  the  right  which  he  would  acquire  by  seizure  alone,  and  to 
impose  on  him  the  obligation  of  proceeding  to  a  sale.  There  is 
no  such  provision  as  to  equitable  execution.  But,  if  s.  45  applies 
by  analogy  to  equitable  execution,  then  this  order  is  equivalent 
to  seizure  and  sale  under  a  legal  execution. 

Muir  Machenzie,  (Sir  C.  Bussell,  A.G.,  with  him),  for  the  trustee 


(1)  22  Q.  B.  D.  187. 
02)  9  Ch.  D.  275. 


(3)  [1891]  2  Q.  B.  73. 

(4)  13  Ch.  D.  252. 
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O.A.      in  the  bankruptcy.    Sect.  45  has  no  application  here.  The 
1893      bankrupt's  interest  under  his  mother's  will  was  not  an  interest 
RE      in  land ;  the  real  estate  of  the  mother  was  to  be  converted  into 
Potts.  ^loney. 

Taylob.  The  appointment  of  the  receiver  did  not  transfer  to  Taylor  & 
Sons  any  interest  in  the  property  so  as  to  make  them  secured 
creditors,  and  the  title  of  the  trustee  in  the  bankruptcy  which 
has  intervened  prevents  them  from  becoming  secured  creditors. 
The  effect  of  the  order  is  only  to  prevent  the  debtor  from 
receiving  the  money,  and  to  confer  on  the  receiver  a  right  to 
receive  it.  It  is  a  "  process  "  against  the  estate  of  the  debtor 
within  s.  10  of  the  Bankruptcy  Act.  "Equitable  execution"  is 
not  really  execution  at  all :  In  re  She^hard,  (1)  In  Levasseur  v. 
Mason  and  Barry  (2),  the  liquidation  was  a  foreign  one,  and  ss.  9 
and  10  of  the  Bankruptcy  Act  did  not  apply.  Here  the  trustee 
claims  by  a  higher  title  property  which  has  ceased  to  be  the 
bankrupt's :  In  re  Tillett.  (3)  In  Ex  parte  Evans  (4)  a  receiver 
was  appointed  of  an  equitable  interest  in  land,  and  the  point 
of  the  decision  was,  that  it  was  not  necessary  to  sue  out  an 
elegit. 

Herhert  Eeed,  Q.C,  in  reply.    In  re  Dickinson  (5)  was  only  a 
decision  on  the  particular  facts  of  the  case. 


LoED  EsHEK,  M.E.  Messrs.  Taylor  &  Sons,  who  are  judgment 
creditors  of  the  bankrupt  Potts,  ask  for  a  declaration  that  they  are 
"  secured  creditors  "  in  the  bankruptcy,  and  that  they  have  there- 
fore a  right  as  against  the  other  creditors  to  be  first  paid  out  of 
a  fund  which  forms  part  of  the  bankrupt's  estate.  Taylor  &  Sons 
were  judgment  creditors  of  Potts,  and  after  they  had  recovered 
judgment,  and  before  the  bankruptcy.  Potts'  mother  died,  leaving 
real  and  personal  property,  and  by  the  terms  of  her  will  her 
executors  were  to  sell  everything,  and,  having  reduced  every- 
thing into  money,  they  were  to  pay  her  debts  and  the  legacies 
bequeathed  by  her  will,  and  then,  if  there  remained  in  their 
hands  any  residue,  Potts  was  to  be  entitled  to  a  share  of  that 


(1)  43  Ch.  D.  131.  (3)  6  Mor.  B.  0.  70. 

(2)  [1891]  2  Q.  B.  73.  (4)  13  Ch.  D.  252. 

(5)  22  Q.  B.  D.  187. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


657 


residuary  money.    That  being  the  state  of  things,  Taylor  &  Sons      ^-  ^ 

procured  an  ex  parte  order  of  the  Court  appointiftig  a  receiver  of  ^^^^ 

Potts'  share  of  his  mother's  estate,  and  the  order  directed  the      In  be 

•  Potts 

receiver,  if  the  executors  should  pay  the  money  into  his  hands,  ^^^^ 

to  pay  it  over,  not  to  Potts,  but  to  Taylor  &  Sons.    There  is  Taylob. 

nothing  in  the  order  which  says  that  the  executors  are  to  pay  Lord  Eaher,  m.r. 

the  money  to  the  receiver ;  the  order  does  not  bind  the  executors, 

and  it  would  be  absolutely  unjust  if  it  did,  because  they  were  not 

made  parties  to  the  summons,  and  had  no  opportunity  of  being 

heard  upon  it,  and  therefore,  as  might  be  expected,  no  order  was 

made  upon  them.    It  is  only  an  order,  therefore,  that  the  money 

(if  any)  which  comes  into  the  hands  of  the  receiver  shall  be  paid 

by  him,  not  to  Potts,  but  to  Taylor  &  Sons.    Whilst  that  order 

was  standing,  and  before  anything  was  done  under  it,  a  receiving 

order  in  bankruptcy  was  made  against  Potts,  and  he  was  adjudged 

a  bankrupt.    Then  arises  the  question  between  the  trustee  in  the 

bankruptcy  and  Taylor  &  Sons,  whether  this  money,  which  is  at 

some  time  or  other  to  come  to  Potts,  and  which  forms  part  of  his 

estate,  passes  to  the  trustee  in  the  bankruptcy,  or  whether  it  is 

to  be  paid  to  Taylor  &  Sons.    That  is  a  question  under  the 

bankruptcy  law.    The  bankruptcy  law  is  not  the  common  law  of 

England ;  it  is  an  enacted  law,  and  all  the  rights  under  it  are 

determined  by  statute  and  by  nothing  else.    In  the  present  case 

the  governing  section  of  the  Act  is  s.  9,  and  the  trustee  in  the 

bankruptcy,  under  sub-s.  1  of  that  section,  claims  this  money  as 

part  of  the  estate  of  the  bankrupt. 

Sub-sect.  1  says  that,  "  On  the  making  of  a  receiving  order 
an  official  receiver  shall  be  thereby  constituted  receiver  of  the 
property  of  the  debtor  "  (that  is,  all  his  property),  "  and  there- 
after, except  as  directed  by  this  Act,  no  creditor  to  whom  the 
debtor  is  indebted  in  respect  of  any  debt  provable  in  bankruptcy 
shall  have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or 
other  legal  proceedings  unless  with  the  leave  of  the  Court,  and 
on  such  terms  as  the  Court  may  impose."  The  order  appointing 
a  receiver  is  a  remedy  which  these  creditors  had  against  the 
debtor's  property,  and  if  sub-s.  1  stood  alone,  they  are  to  have  no 
remedy  against  his  property ;  therefore,  they  cannot  have  this 
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remedy.  But  then  comes  sub-s.  2 :  "  But  this  section  shall  not 
affect  the  power  of  " — whom  ?  Not  of  any  person  who  has  ob- 
tained an  order  appointing  a  receiver,  or  who  has  obtained 
"  equitable  execution,"  whatever  that  may  mean,  but  "  shall  not 
affect  the  power  of  any  secured  creditor  to  realize  or  otherwise 
deal  with  his  security  in  the  same  manner  as  he  would  have  been 
entitled  to  realize  or  deal  with  it  if  this  section  had  not  been 


Now,  what  would  have  been  the  right  of  Taylor  &  Sons  under 
this  order  if  they  were  "  secured  creditors "  by  virtue  of  it  ? 
They  would  have  had  a  right  to  insist  that  the  receiver  when  he 
had  received  the  money  should  pay  it  over  to  them,  and  if  the 
receiver  did  not  pay  it  over,  they  would  have  had  a  right  as 
against  the  receiver  to  some  remedy  given  them  by  the  Court. 
But  we  must  see  what  the  term  "secured  creditor"  means  in 
sub-s.  2.    The  interpretation  clause,  s.  168,  says  that  "  *  secured 
creditor.'  means  "  (it  does  not  say    includes,"  and  therefore  it 
confines  the  meaning  of  "  secured  creditor  "  in  sub-s.  2  to  those 
things  only  which  are  mentioned  in  s.  168)  "  a  person  holding 
a  mortgage,  charge,  or  lien  on  the  property  of  the  debtor."  It 
cannot  be  said  Taylor  &  Sons  held  a  "  mortgage  on  the  property 
of  the  debtor."    That  these  creditors  had  a  common  law  lien  on 
the  property  of  the  debtor  cannot  be  maintained  for  a  moment. 
Had  they  an  equitable  lien  ?  Is  there  any  appreciable  distinction 
between  an  equitable  lien  and  an  e.quitable  charge  ?    Does  this 
order  amount  to  either  an  equitable  lien  or  an  equitable  charge, 
if  there  be  any  distinction  between  them  ?    A  charge  is  a  well- 
known  thing.    If  one  man  owes  a  debt  to  another,  a  creditor  of 
the  latter  can,  by  bringing  in  the  debtor,  charge  the  debt  in  his 
hands  so  as  to  prevent  him  from  paying  it  to  his  own  creditor, 
and  oblige  him  to  pay  it  to  the  creditor  who  obtains  the  charge. 
Why  is  that  a  charge  ?   Because  it  charges  the  debt  in  the  hands 
of  the  man  who  has  to  pay  it.    Does  this  order,  then,  create  an 
equitable  charge  ?    Does  it  come  within  the  proper  definition  of 
a  charge  ?    If  it  had  charged  the  money  in  the  hands  of  the 
executors,  and  had  ordered  them  not  to  pay  it  to  Potts,  but  to 
pay  it  to  the  receiver,  although  it  might  not  create  a  common 
law  charge,  or  a  charge  within  the  meaning  of  any  of  the  statutes 
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which  create  charges,  it  might  still  perhaps  amount  to  an  equit-  0.  A. 
able  charge.  But  does  it  do  so  ?  Is  it  possible  that  in  equity  1893 
a  man  who  has  or  will  have  money  to  pay  to  Potts  can  be  ii^ee 
bound  to  pay  it  to  Taylor  &  Sons — that  it  should  be  charged  in 
his  hands  so  that  he  is  obliged  to  pay  it  to  Taylor  &  Sons,  so  Tayloe. 
that  if  he  pays  it  otherwise  he  will  be  guilty  of  a  contempt  of  LordE^M.R. 
Court,  when  he  had  no  notice  of  the  application  for  the  ord^, 
and  no  opportunity  of  making  any  answer  to  it — was  in  no  way  a 
party  to  it?  To  my  mind,  it  would  be  a  wicked  injustice  if 
the  order  did  in  terms  purport  to  bind  the  executors,  and  order 
them  not  to  pay  the  money  to  any  one  but  the  receiver,  when 
they  had  no  opportunity  of  being  heard  in  opposition  to  it.  But 
it  is  said  that  after  the  order  had  been  made  behind  the  execu- 
tors' backs,  notice  of  it  was  served  on  them.  Kow  if  you  do  an 
act  which  is  grossly  unjust  against  a  man,  how  can  it  bind  him 
any  the  more  if,  after  you  have  done  it,  you  tell  him  that  you 
have  ?  If  this  really  were  an  order  upon  the  executors  that  they 
should  only  pay  the  receiver,  and  should  not  pay  Potts,  I  should 
be  inclined  to  say  that  it  would  be  most  unjust  to  make  an  order 
binding  the  executors  without  hearing  them.  But,  in  truth,  when 
the  order  was  asked  for  and  made,  no  such  injustice  was  proposed 
to  the  judge.  The  order  does  not  bind  the  executors,  and  does 
not  profess  to  bind  them.  It  does  not  contain  an  order  that  they 
shall  pay.  It  is  right  in  form  and  just  as  it  stands,  because  the 
executors  were  not  summoned  and  had  no  notice  before  the  order 
was  made.  What,  then,  is  the  effect  of  the  order  ?  It  is  not 
binding  on  the  executors,  and,  in  my  opinion,  it  is  not  a  charge 
within  the  meaning  of  s.  168.  I  think  that  that  interpretation 
of  s.  9  and  of  s.  168  was  intended  to  be  laid  down  by  this  Court 
in  In  re  Bickinson  (1),  in  words  nearly  identical  with  those  which 
I  have  now  used.  An  order  appointing  a  receiver  can  only 
amount  to  a  charge  if  it  charges  the  person  in  whose  hands  the 
money  is  not  to  deal  with  it  except  in  one  way.  In  my  opinion, 
therefore,  this  order  was  not  a  "  charge,"  was  not  a  "  mortgage," 
and  was  not  a  "  lien,"  either  legal  or  equitable,  and  consequently 
Taylor  &  Sons  were  not  "  secured  creditors  "  within  the  meaning 
of  sub-s.  2  of  s.  9,  and  by  virtue  of  sub-s.  1  the  bankruptcy  took 

(1)  22  Q.  B.  D.  187. 
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C.  A.  away  from  them  the  right  to  receive  this  money  in  priority  to 

1893  the  other  creditors. 

jjjj  The  judgment  of  Vaughan  Williams,  J.,  was  right,  and  the 

Potts.  appeal  must  be  dismissed. 

Ex  PABTE 

Tayloe. 

LiNDLEY,  L.J.  The  bankrupt  was  entitled  under  the  will  of 
his  mother  to  a  share  of  her  residuary  estate,  which  consisted  of 
the  proceeds  of  sale  of  real  estate  and  personalty.  He  was  not 
entitled  to  any  real  estate,  nor  to  any  interest  in  it  which  could 
be  taken  in  execution ;  he  was  entitled  to  some  money,  his  share 
under  the  will  was  money,  and  the  agreed  statement  of  facts 
shews  that  at  the  date  of  the  application  to  the  Court  the  exe- 
cutors had  realized  the  assets  and  had  turned  them  into  money, 
and  were  ready  to  pay  the  bankrupt's  share.  Under  these 
circumstances  Taylor  &  Sons,  having  recovered  judgment  in 
an  action  against  the  bankrupt  for  a  sum  of  money,  obtained  ex 
parte  in  that  action  an  order  appointing  a  receiver  to  receive 
what  might  be  coming  to  the  bankrupt  under  his  mother's  will, 
and  also  directing  the  receiver  at  certain  specified  times  to 
pay  the  balances  appearing  due  upon  his  accounts,  or  so  much 
thereof  as  should  be  certified  to  be  proper,  in  satisfaction  of  the 
judgment  debt.  The  order  being  partly  in  print,  I  suppose  it  is 
a  common  form.  Notice  of  that  order  was  served  on  the  executors, 
and  the  short  question  which  we  have  to  consider  is,  whether  the 
effect  of  the  order  and  of  the  notice  was  to  give  the  judgment 
creditors  an  equitable  charge  or  lien  upon  the  judgment  debtor's 
share  under  the  will,  so  as  to  bring  the  judgment  creditors 
within  the  definition  of  a  "  secured  creditor  "  contained  in  s.  168 
of  the  Bankruptcy  Act.  At  one  time  during  the  argument  I 
felt  some  little  doubt  about  it.  I  was  inclined  to  think  that 
the  appellants  might  make  out  that  they  were  secured  creditors 
by  virtue  of  an  equitable  execution.  But,  as  pointed  out  in 
In  re  8he]phard  (1),  an  order  appointing  a  receiver  is  not  the 
same  thing  as  taking  out  execution.  Such  an  order  is  not  like 
a  fi.  fa. ;  it  is  something  far  short  of  that.  The  right  way  to 
obtain  equitable  execution  against  money  in  the  hands  of 
trustees  was  to  file  a  bill,  not  only  against  your  debtor,  but  also 

(1)  43  Ch.  D.  131. 
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against  the  person  who  had  got  the  property  wh^ich  you  wanted 
to  attach.  I  cannot  bring  my  Self  to  think  that  an  ex  parte  order 
such  as  this,  even  when  followed  by  notice  to  the  executors, 
creates  an  equitable  charge  or  lien  within  the  meaning  of  s.  168, 
which  defines  "secured  creditor."  It  is  simply  an  uncompleted 
process  to  obtain  payment  of  money.  It  is  not  a  charge,  because 
there  is  no  order  upon  the  executors  to  pay  the  money.  If  they 
did  not  choose  to  pay  it  to  the  receiver  they  could  not  be 
attached  for  disobeying  the  order.  It  is  true  that  by  proper 
proceedings  an  order  for  payment  could  be  obtained  against 
them.  It  would  be  almost  as  of  course,  and,  unless  they  could 
give  some  good  reason  for  not  paying  the  receiver,  they  would 
probably  have  to  pay  the  costs  of  the  application.  But  still 
the  property  was  not  yet  the  judgment  creditors' ;  it  was  short 
of  that ;  they  had  not  acquired  an  equitable  interest  in  the  pro- 
perty as  distinguished  from  a  right  to  get  it  by  a  process  which 
was  not  yet  complete.  Without  going  through  the  cases,  it 
appears  to  me  upon  reflection  that  this  order  is  something  short 
of  a  charge,  something  short  of  making  the  applicants  "  secured 
creditors."  See  Flegg  v.  Prentis.  (1)  The  order  not  constituting 
a  charge  or  lien,  notice  of  it  did  not  make  it  so. 

I  am  not  sorry  to  come  to  this  conclusion,  for  it  strikes  me 
that  this  is  an  attempt  to  obtain  a  new-fashioned  charging  order. 
We  know  what  stop  orders  are  ;  we  know  what  charging  orders 
are ;  they  are  governed  by  Acts  of  Parliament.  When  the 
learned  judge  made  this  order,  I  am  sure  that  the  very  last  thing 
he  thought  of  was  to  give  these  creditors  a  charge ;  he  never 
dreamed  of  such  a  thing.  An  attempt  has  been  made  to  get  a 
new  sort  of  charging  order  by  first  of  all  having  a  receiver 
appointed  ex  parte,  which  is  very  irregular,  and  then  giving  the 
executors  notice  of  it,  so  as  to  obtain  the  benefit  of  a  charjrinc: 
order  by  a  new  process  which  ought  not  to  be  encouraged.  The 
appeal  must  be  dismissed. 


C.  A. 

1893 


In  EE 
Potts. 

Ex  PARTE 

Taylor. 
Lindley,  L.J. 


EowEN,  L.J.  I  entirely  agree.  It  seems  to  me  that  this  is 
an  experiment — an  attempt  to  obtain  a  charge  in  a  way  which 
was  never  intended  by  the  Acts  of  Parliament.   The  creditors  sue 


YoL.  I.  1893. 


(1)  [1892]  2  Ch.  428. 
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C.  A. 

1893 


In  re 
Potts. 

Ex  PARTE 

Taylor. 

Bo  wen,  L.J. 


their  debtor  and  recover  judgment,  and,  finding  tliat  the  debtor 
has  no  goods  upon  which  they  can  levy,  they  go  to  a  judge  at 
chambers,  and  ex  parte  obtain  against  the  debtor  an  order 
appointing  a  receiver  to  receive  moneys  which  had  resulted  from 
the  sale  of  the  estate  of  his  mother,  in  the  residue  of  which  he 
was  interested  under 'her  will. 

To  begin  with,  I  think  the  order  was  improperly  obtained  ex 
parte.  I  do  not  mean  improperly  in  the  sense  that  there  was  a 
dishonest  intention ;  but  as  a  matter  of  practice  it  is  improper 
that  an  order  for  the  appointment  of  a  receiver  should  be 
obtained  ex  parte,  when  there  is  really  no  danger  to  the  property, 
nor  any  of  the  circumstances  under  which  such  orders  used  to  be 
made  ex  parte  in  the  Court  of  Chancery.  But  still,  as  between 
Taylor  &  Sons  and  Potts,  the  order,  though  it  ought  not  to  have 
been  made,  nevertheless  was  good.  But  to  what  does  it  amount, 
if  it  is  good  ?  It  seems  to  me  that  it  does  not  amount  to  the 
creation  of  an  equitable  interest  in  the  nature  of  a  charge  upon 
the  fund.  It  falls  short  of  that.  It  is  a  mere  direction  to  the 
receiver  to  receive  money,  and  to  pay  it  over  to  the  creditors 
when  he  does  receive  it.  There  is  nothing  to  create  an  interest 
in  the  fund,  nor  could  such  an  interest,  as  it  seems  to  me,  be 
created  by  a  judge  at  chambers  in  this  way.  If  a  judge  at 
chambers  intended  to  create  a  charge  upon  property,  the  least 
that  would  be  expected  is  that  the  persons  in  whose  hands  the 
property  is,  and  upon  whom  a  burden  is  to  be  imposed  witli 
respect  to  it,  should  be  parties  to  the  proceeding.  It  seems  to 
me  that  the  order  is,  as  my  brother  Lindley  has  described  it,  a 
step  in  a  proceeding  which  was  not  complete. 

Lindley,  L.J.    The  appeal  will  be  dismissed  with  costs. 

A]ppeal  dismissed. 

Solicitors  :  Layton,  Sons,  <&  Lendon  ;  Solicitor  to  Board  of  Trade. 

W.  L.  C. 
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DELOBBEL-FLIPO  V.  VARTY.  1893 

Practice — Counter-claim  in  Tort— Bankruptcy  of  Defendant — Ac'.ion  stayed       ^  1 

except  as  to  Counter-claim — Power  to  remit  Counter-claim  to  County  Court 
for  Trial— County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  66. 

A  counter-claim,  even  where  by  reason  of  the  original  action  having  been 
stayed  it  is  the  sole  matter  remaining  to  be  tried  between  the  parties,  is  not 
an  "  action  "  within  s.  66  of  the  County  Courts  Act,  1888,  and  the  Court  has  no 
jurisdiction  under  that  section  to  order  it  to  be  remitted  for  trial  to  the  county 
court. 

Appeal  from  chambers. 

The  plaintiff  brought  an  action  in  the  High  Court  for  the 
price  of  goods  sold  and  delivered,  and  for  breach  of  contract. 
The  defendant  counter-claimed  for  damages  for  breach  of  con- 
tract, and  for  slander.  On  December  21,  1892,  after  issue 
joined,  the  defendant  was  adjudicated  a  bankrupt;  and  on 
January  17,  1893,  the  Court  of  Bankruptcy  ordered  that  the 
miction  should  be  stayed,  except  as  to  that  portion  of  the  counter- 
claim which  related  to  the  alleged  slander.  The  plaintiff 
thereupon  applied  at  chambers,  under  s.  66  of  the  County  Courts 
Act,  1888  (1),  for  an  order  that  the  defendant  should  give 
security  for  the  costs  of  his  counter-claim,  or  that  in  default 
such  counter-claim  should  be  remitted  for  trial  to  the  county 
•court.  The  master  refused  to  make  the  order.  On  appeal  the 
judge  referred  the  matter  to  the  Divisional  Court. 

C.  E.  Jones,  for  the  plaintiff.  The  counter-claim  must,  under 
the  circumstances  of  the  case,  be  treated  as  an  action  within  the 
meaning  of  s.  66.  As  nothing  now  remains  to  be  tried  except 
the  counter-claim,  the  position  of  the  parties  must  be  regarded 

(1)  Sect.  66  of  the  County  Courts  make  an  order  that,  unless  the  plain- 
Act,  1888,  provides  that  "  It  shall  be  tiff  shall  ....  give  full  security  for 
lawful  for  any  person  against  whom  the  defendant's  costs  .  .  .  .,  the  action 
an  action  of  tort  is  brought  in  the  be  remitted  for  trial  before  a  Court  to 
High  Court  to  make  an  affidavit  that  be  named  in  the  order,  and  thereupon 
the  plaintiff  has  no  visible  means  of  the  plaintiff  shall  lodge  the  original 
paying  the  costs  of  the  defendant,  writ  and  the  order  with  the  registrar 
should  a  verdict  bo  not  found  for  the  of  such  Court,  ....  and  the  action 
plaintiff;  and  thereupon  a  judge  of  and  all  proceedings  therein  shall  be 
the  High  Court  shall  have  power  to     tried  and  taken  in  such  Court." 

3  B  2  2 
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as  reversed.    The  case  is  like  Sylces  v.  Sacerdoti  (1),  where,  the 


Delobeel-  plaintiff  having  discontinued  his  action,  the  Court  of  Appeal 


held  that  the  defendant,  a  foreigner  resident  out  of  the  juris- 
diction, could  be  ordered  to  give  security  for  the  costs  of  his 
counter-claim  on  the  ground  that  he  was  really  the  plaintiff. 
Lord  Esher,  M.E.,  said :  "  As  matters  now  stand,  the  only 
person  who  is  really  a  plaintiff  is  the  original  defendant — the 
actor  in  the  counter-claim.  The  original  plaintiff  is  defendant  to- 
the  counter-claim,  which  is  in  the  nature  of  a  cross-action.  .  .  . 
I  am  still  firmly  of  opinion  that  when  a  claim  and  counter^ 
claim  arise  out  of  different  matters,  the  counter-claim  is  really 
a  cross-action,  though  for  convenience  of  procedure,  the  two  are 
joined  together,  and  are  to  be  tried  at  the  same  time."  Here 
the  claim  and  counter-claim  arose  out  of  different  matters.  The 
defendant  will  probably  rely  on  Beg.  v.  Judge  of  City  of  London 
Court  (2),  where  it  was  held  that  a  counter-claim  in  an  action 
cannot,  after  the  action  has  been  discontinued,  be  remitted  for 
trial  to  a  county  court  under  s.  65  of  the  County  Courts  Act, 
1888.  But  the  language  of  s.  65,  upon  which  that  case  turned^ 
differs  from  that  of  s.  66. 

G.  Rose-Innes,  for  the  defendant,  was  not  called  upon. 

Wills,  J.  It  might  be  desirable  that  we  should  have  the 
power  to  make  the  order  which  is  asked  for.  But  the  Act  does 
not  give  us  that  power.  We  cannot  hold  that  a  counter-claim  is 
an  action  within  the  meaning  of  s.  66,  for  this  section  says  that 
"  the  plaintiff  shall  lodge  the  original  writ  and  the  order  with 
the  registrar,"  and  it  would  be  impossible  to  read  the  words 

original  writ "  as  including  a  counter-claim,  even  though  the 
counter-claim  be  the  only  matter  remaining  to  be  tried. 

Chaeles,  J.    I  am  of  the  same  opinion. 


Appeal  dismissed,  j 


Solicitor  for  the  plaintiff :  W.  Morley. 
Solicitor  for  the  defendant :  H,  Bose-Innes. 


i 


(1)  15  Q.  B.  D.  423. 


(2)  [1891]  2  Q.  B.  71. 


J.  F.  a 
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EGBERTS  Zv.  HOLLAND.  1893 

April  2 

Practice — Parties — Non-joinder  of  Plaintiffs — Action  for  Damage  to  Beversion  

— Action  for  Breach  of  Covenant — Severance  of  Beversion  after  Demise — 
Bight  of  one  Tenant  in  common  to  maintain  Action. 

Where  a  lease  is  granted  by  one  person,  containing  a  covenant  with  the 
lessor,  which  runs  with  the  land,  and  after  the  execution  of  the  lease  the  lessor 
devises  his  reversion  in  such  a  way ,  that  it  becomes  severed,  and  vests  in 
several  tenants  in  common,  one  of  such  tenants  in  common  can  maintain  an 
action  to  recover  damages,  either  for  a  wrongful  act  causing  injury  to  the 
reversion,  or  for  breach  of  the  covenant,  without  joining  the  other  tenants  in 
^common  as  plaintiffs. 

Aegument  of  points  of  law  raised  on  the  pleadings. 

The  action  was  brought  to  recover  damages  for  wrongful  acts 
causing  injury  to  a  reversion,  and  for  breach  of  a  covenant  con- 
tained in  a  lease. 

By  the  lease  in  question  one  Ellis  Humphreys  demised  a 
farm  to  certain  lessees,  whose  interest  was  now  vested  in  the 
defendant  Holland.  By  his  will  Humphreys  left  the  reversion 
to  his  wife,  for  her  life,  and  after  her  death  to  his  six  daughters. 
Humphreys  and  his  wife  were  dead,  and  the  interest  of  one  of 
the  daughters  was  vested  in  Koberts,  the  plaintiff. 

As  to  the  claim  in  tort  for  damages  for  injury  to  the  reversion, 
the  point  raised  was  that  the  plaintiff,  being  only  one  of  several 
tenants  in  common,  could  not  maintain  the  action  without 
joining  his  co-tenants  in  common  as  plaintiffs. 

As  to  the  claim  for  damages  for  breach  of  covenant,  the  point 
raised  was  that  the  covenant  in  question  was  with  Ellis  Hum- 
phreys, deceased,  and  not  with  the  plaintiff;  that  the  plaintiff's 
title  to  the  reversion,  if  any,  was  as  tenant  in  common  with 
various  other  persons  ;  that  the  plaintiff  could  not  maintain  the 
action  in  respect  of  such  breaches  of  covenant,  except  jointly 
with  such  persons. 

Gore,  for  the  defendant.  Tlie  plaintiff's  cause  of  action  fails, 
as  to  both  branches  of  his  claim,  by  reason  of  the  non-joiuder  of 
the  other  tenants  in  common.  Under  the  old  practice  a  plea 
in  abatement  would  have  been  successful,  aud  therefore  the 
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1893  plaintiff  must  fail,  unless  the  co-tenants  are  joined  under 
KoBEETs  Order  xvi.,  r.  11  (1).  Here  the  lease  was  granted  by  Hum- 
lioLLAND.  P^^^ySj  and  the  covenant  was  made  with  Humphreys,  and  the 
authorities  shew  that  in  such  a  case  all  the  representatives  of  the- 
lessor  or  covenantee  ought  to  join  in  order  to  enforce  a  remedy 
either  in  respect  of  the  lease  or  on  the  covenant :  Coke  upon 
Littleton,  198  a ;  Bacon's  Abridgement,  Joint  Tenants,  K ; 
Pilley  V.  Bohinson  (2) ;  Wilson,  Sons,  &  Co,  v.  Balcarres  Brook 
Steamship  Co.  (3) 

S,  T.  Evans,  for  the  plaintiff.  The  defendant's  contention 
would  lead  to  injustice  and  absurdity,  for  by  Order  xvi.,  r.  11^ 
no  person  can  be  added  as  plaintiff  without  his  consent  in> 
writing,  and  the  result  would  be,  if  the  defendant  is  right,  to- 
put  it  in  the  power  of  any  one  tenant  in  common,  however  small 
his  interest,  acting  in  collusion  with  the  defendant,  to  defeat 
the  plaintiff's  claim.  The  authorities  shew  that  in  such  a  case 
as  the  present,  where  the  severance  of  the  reversion  took  place- 
after  the  date  of  the  demise,  one  of  the  tenants  in  common  can 
sue  on  the  covenant  without  joining  the  others.  The  law  ob 
this  point  is  correctly  stated  in  Addison  on  Contracts,  9th 
ed.  p.  219,  as  follows :  "  But,  in  covenants  running  with  the 
land,  and  coming  to  parties  either  as  tenants  in  common  or 
joint  tenants,  the  interest  is  joint  or  several,  according  as  a  joint 
duty  arises  in  favour  of  all,  or  separate  duties  to  each. 
therefore,  the  entire  reversion  is  divided  among  several  persons, 
each  possessing  a  distinct  interest  in  his  particular  portion,  and 
a  breach  of  covenant  takes  place  affecting  the  value  of  the  entire 
reversion,  each  of  the  parties  interested  has  a  separate  right  of 

(1)  By  tlie  Eules  of  the  Supreme  have  been  joined  ....  he  added. 

Court,  1883,  Order  xxi.,  r.  20,  "  No  No  person  shall  he  added  as  a  plaintiff 

plea  or  defence  shall  he  pleaded  in  ....  without  his  own  consent  in 

abatement."  writing  thereto." 

By  Order  xvi.,  r.  11,  "  The  Court  By  the  Statute  Law  Eevision  and! 
or  a  judge  may,  at  any^  stage  of  the  Civil  Procedure  Act,  1883  (46  &  47 
proceedings,  either  upon  or  without  Yict.  c.  49),  s.  4,  the  enactments  re- 
the  application  of  either  party,  and  on  lating  to  pleas  in  abatement  are  re- 
such  terms  as  may  appear  to  the  Court  pealed,  except  (s.  7)  so  far  as  they 
or  a  judge  to  be  just,  order  that  ....  are  applied  to  local  courts, 
the  names  of  any  parties,  whether  (2)  20  Q.  B.  D.  155. 
plaintiffs  or  defendants,  who  ought  to        (3)  Ante,  p.  422. 
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.action;   and  the  damages  will  be  assessed  and  apportioned  1893 
according  to  their  several  shares  and  interests  In  the  subject-  robekts 
matter  of  the  covenant."    This  view  is  supported  by  the  autho-  Holland 
rities  there  referred  to :  Kitchen  v.  Biichly  (1) ;    Martin  v. 
Crompe  (2) ;  Simpson  v.  Clayton  (3).    The  plaintiff's  contention 
is  also  supported  by  the  cases  of  Achroyd  v.  Briggs  (4) ;  Jackson  v. 
Kruger,  (5) 

Gore,  in  reply,  referred  to  Foley  v.  AddenhrooJce  (6) ;  Thomp- 
son V.  Hahewill,  (7) 

Wills,  J.  The  most  serious  question  raised  before  us  in  this 
case  is  whether  one  of  six  tenants  in  common  in  reversion  can 
bring  an  action  without  joining  the  other  tenants  in  common  as 
plaintiffs. 

As  to  the  question  of  tort,  the  point  is  really  too  plain  for 
argument.  There  is  now  no  plea  in  abatement,  but  the  pro- 
cedure applicable  in  cases  of  non-joinder  is  that  specified  by 
Order  xvi.,  r.  11.  It  can  never  have  been  intended  that  where 
(as  is  provided  by  that  rule)  no  person  can  be  added  as  a 
plaintiff  without  his  own  consent  in  writing,  the  non-joinder  of 
a  party  as  plaintiff  is  to  be  fatal  to  the  action.  It  is  a  matter  of 
discretion,  which  is  to  be  exercised  by  the  Court  or  a  judge  as 
may  appear  to  be  just. 

As  to  the  other  point,  which  raises  the  question  of  the  right 
to  sue  on  the  covenant,  I  am  now  convinced  that  Mr.  Evans's 
contention  is  right.  The  question  is  not  whether,  of  several 
joint  covenantees,  one  alone  can  sue  on  the. covenant.  On  the 
authorities,  it  is  quite  clear  that  he  cannot.  The  question  here 
is  whether,  where  an  owner  of  land  is  entitled  to  the  benefit  of  a 
covenant  running  with  the  land,  and  devises  his  land  to  six 
co-tenants,  the  case  can  be  treated  as  if  there  were  a  separate 
covenant  with  each  of  the  co-tenants,  so  that  each  of  them 
can  sue  separately  to  enforce  the  covenant  made  with  the  tes- 
tator. They  are  not  seised  "  per  mie  et  per  tout,"  but  eacli  has 
one  undivided  sixth  part,  and  the  covenant  becomes  equivalent 

(1)  1  Lev.  109.  (5)  52  L.  T.  (N.S.)  962. 

(2)  1  Lord  Kaymona,  340.  (6)  4  Q.  B.  197. 

(3)  4  Bing.  N.  C.  758,  at  p.  781.  (7)  19  C.  B.  (N.S.)  713;  35  L.  J. 

(4)  14  W.  K.  25.  (CP.)  18. 
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Holland. 
Wills.  J. 


to  six  separate  covenants,  on  which  separate  actions  can  be 
brought.  In  Piatt  on  Covenants,  p.  130,  the  law  on  the  point 
is  thus  stated :  "  Where  there  is  no  express  contract  with  all, 
and  their  legal  interest  is  several,  the  covenantees  must  sue 
separately ;  yet  where  the  contract  is  entered  into  with  the 
covenantees  jointly,  and  the  estate  taken  by  them  is  several, 
they  may,  at  their  option,  sue  jointly  or  severally ;  jointly  in 
respect  of  the  joint  contract,  severally  in  respect  of  the  interest." 
That  shews  that  where  the  co-tenants  have  separate  interests  there 
are  in  effect  separate  covenants.  There  is  no  question  of  joint 
covenant  here.  I  need  not  go  through  the  cases  that  have  been 
referred  to  in  the  argument,  but  I  wish  to  point  out  that  the  two 
cases  which  were  cited  by  Mr.  Gore  in  reply  afford  no  answer  to 
the  contention  put  forward  on  behalf  of  the  plaintiff.  Foley 
V.  Addeiibroohe  (1)  shews  that  where  the  original  covenant  was 
joint  nothing  will  make  it  into  separate  covenants.  The  case 
decides  no  more  than  that,  and  there  is  nothing  in  Lord 
Denman's  judgment  to  shew  that  where  several  people  take  in 
severalty  the  benefit  of  a  covenant  running  with  the  land,  which 
was  made  with  one  only,  the  tenants  in  common  are  not  entitled 
to  the  benefit  of  separate  covenants.  Thompson  v.  Hahewill  (2) 
decides  really  the  same  point.  The  Court  there  held  that  where 
two  tenants  in  common  were  entitled  to  the  benefit  of  a  covenant 
contained  in  a  joint  demise  originally  made  by  tenants  in 
common,  they  must  both  join  as  plaintiffs  in  an  action  of 
covenant.  A  passage  in  the  judgment  is  distinctly  in  favour  of 
the  view  we  are  taking  :  see  pp.  727-8. 

For  the  reasons  which  I  have  stated,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  succeed  on  both  these  points. 


Chaeles,  J.  I  have  had  some  doubt ;  but  I  am  also  of  opinion 
that  on  both  these  points  the  plaintiff  is  entitled  to  succeed. 

In  the  first  place,  it  is  contended,  as  to  a  part  of  the  claim, 
that  the  action  is  not  maintainable  because  it  is  an  action  of  tort. 
But  it  is  clear  that  one  tenant  in  common  can  bring  an  action  of 
tort  without  joining  the  others.  It  is  true  that  under  the  old 
practice  the  plaintiff  could  have  been  met  by  a  plea  in  abate- 
(1)  4  Q.  B.  197.  (2)  19  C.  B.  (N.S.)  713 ;  35  L.  J.  (CP.)  18. 
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ment,  and  it  is  contended  that  Filley  v.  Bolinson  (1)  and  Wilson,  1893 
SonSf  &  Co.  V.  Balcarres  Brook  Steamship  Co.  f2)  shew  that  in  Roberts 
such  a  case  the  judge  must  stay  the  action.    That  is  a  miscon-  hoiIand. 
ception  as  to  the  effect  of  those  decisions.    In  Pilley  v.  Bobin-  ^^^j 
son  (1)  it  was  held  that  in  an  action  brought  against  one  of 
several  joint  contractors  the  defendant  was  entitled  to  have  his 
co-contractors  joined  as  defendants,  the  Court  being  of  opinion 
that  in  such  a  case  as  that  was  the  discretion  could  properly  be 
exercised  only  in  one  way.    In  Wilson,  Sons,  &  Co.  v.  Balcarres 
Brook  Steamship  Co.  (2)  the  Court  of  Appeal  held  that  generally, 
as  to  joining  co-defendants,  the  same  proposition  applied.  That 
decision,  however,  is  not  in  point  in  the  present  case,  where  it  is 
sought  to  join  as  co-plaintiffs  five  tenants  in  common,  who  cannot 
be  joined  without  their  own  consent  in  writing.    In  such  a  case 
there  is  a  discretion  to  stay  the  action  in  order  that  their  consent 
may  be  obtained,  if  such  a  course  appears  advisable,  or,  if  not,  to 
allow  the  action  to  proceed. 

As  to  the  other  point,  relating  to  the  action  on  the  covenant, 
I  thought  at  first  that  the  action  could  not  be  maintained ;  but, 
on  looking  into  the  question,  it  becomes  apparent  that  the  prin- 
ciple of  a  joint  covenant  does  '^not  apply  here.  If  one  joint 
covenantee  sues,  and  it  appears  on  the  evidence  at  the  trial  that 
the  covenant  was  with  several,  that  will  be  a  fatal  variance,  which 
will  lead  to  a  non-suit ;  but  that  does  not  apply  to  the  present 
case,  for  here  the  covenant  was  made  with  Humphreys,  and 
Humphreys  is  now  dead,  and  the  six  tenants  in  common,  who  now 
claim  under  his  will,  are  not  seised  "  per  mie  et  per  tout,"  but 
have  separate  interests  and  separate  titles. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff:  Lloyd,  George,  cC*  Co. 
Solicitors  for  defendants:  Saffery,  Huntley,  t£*  Son,forBreese, 
Jones,  dt  Casson,  Portmadoc, 

(1)  20  Q.  B.  D.  155.  (2)  Ante,  p.  422. 

P.  B.  U. 
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1893  In  re  HOWELL  THOMAS,  formerly  a  Solicitor. 

April  27. 

  Fractice — Solicitor — Agreement  as  to  Costs — Proceedings  to  set  aside  Agreement 

— Application  at  Chamhers — Summons — Attorneys  and  Solicitors  Act,  1870 
(33  &  34  Vict.  c.  28),  s.-S— Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  39. 

An  application  under  s.  8  of  the  Attorneys  and  Solicitors  Act,  1870,  made 
in  the  Queen's  Bench  Division,  to  set  aside  an  agreement  between  a  solicitor 
and  his  client  as  to  costs,  may  he  made  at  chambers  upon  a  summons. 

Appeal  from  a  decision  of  Kennedy,  J.,  at  chambers. 

The  appHcant  took  out  a  summons  asking  that  an  agreement 
relating  to  costs  entered  into  between  himself  and  Howell 
Thomas,  then  a  solicitor,  should  be  set  aside  or  cancelled  under 
s.  8  of  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vict.  c.  28) ; 
that  the  solicitor  should  be  ordered  to  deliver  a  bill  of  the  costs 
in  respect  of  which  the  agreement  was  made,  and  that  his  costs 
should  be  taxed  in  the  same  manner  as  if  no  such  agreement 
had  been  made. 

Upon  the  summons  coming  on  for  hearing  before  the  master 
at  chambers,  the  preliminary  objection  was  taken  that  he  had  no 
jurisdiction  to  entertain  the  application  to  set  aside  the  agree- 
ment, which  application  could  only  be  made  in  open  Court. 
The  master  overruled  this  objection.  Kennedy,  J.,  at  chambers, 
affirmed  his  decision,  and  Howell  Thomas  appealed. 

DancJcwerts,  for  the  appellant.  This  application  should  have 
been  made  by  motion  before  the  Court  and  not  at  chambers. 
The  jurisdiction  to  set  aside  an  agreement  between  a  solicitor 
and  his  client  as  to  costs  is  given  to  the  Court  for  the  first  time 
by  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Yict.  e.  28). 
Sect.  4  gives  the  power  to  make  such  an  agreement,  and  s.  8 
enables  the  agreement  to  be  enforced  or  set  aside  "  on  motion  or 
petition  .  .  .  .  by  the  Court  in  which  the  business  was  done,  or 
a  judge  thereof" ;  or,  if  the  business  was  not  done  in  any  Court, 
then,  where  the  amount  payable  under  the  agreement  exceeds 
50Z.,  by  any  superior  Court  of  law  or  equity,  or  a  judge  thereof, 
and  where  the  amount  does  not  exceed  50?.,  by  the  judge  of  a 
county  court  which  would  have  jurisdiction  in  an  action  upon 
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the  agreement.  By  s.  39  of  the  Judicature  Act,  1873  (36  &  37  1893 
Yict.  c.  66),  "  Any  judge  of  the  High  Court  of  Justice  may,  in  be 
subject  to  any  rules  of  Court,  exercise  in  Court  or  in  chambers  "^^^m^^ 
all  or  any  part  of  the  jurisdiction  by  this  Act  vested  in  the  said 
High  Court,  in  all  such  causes  and  matters,  and  in  all  such 
proceedings  in  any  causes  or  matters,  as  before  the  passing  of  this 
Act  might  have  been  heard  in  Court  or  in  chambers  respectively 
by  a  single  judge  of  any  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  or  as  may  be  directed 
or  authorized  to  be  so  heard  by  any  rules  of  Court  to  be  hereafter 
made.  In  all  such  cases  any  judge  sitting  in  Court  shall  be 
deemed  to  constitute  a  Court."  A  construction  was  put  upon 
that  section  in  Baher  v.  Oahes.  (1)  Brett,  J. A.,  said  (at  p.  176), 
that  s.  39  "  does  not  enable  a  judge  of  the  High  Court  to  do 
anything  that  a  judge  could  not  have  done  before  the  passing  of 
the  Act."  Before  the  passing  of  the  Act  this  agreement  could 
only  have  been  set  aside  on  motion  or  petition.  Since  the 
passing  of  the  Act,  no  single  judge  of  the  Queen's  Bench  Division 
sits  as  a  Court  to  hear  motions.  The  application,  therefore,  can 
only  be  to  the  Court. 

[Charles,  J.    The  jurisdiction  has  been  exercised  in  chambers 
by  Lindley,  J.,  in  In  re  Leivis,  Ex  parte  Munro.  (2)] 

The  objection  was  not  taken  in  that  case. 

[Wills,  J.  In  Clover  v.  Adams  (3),  Grove,  J.,  says  (at  p.  624) : 
"By  the  operation  of  the  Judicature  Act,  1873,  s.  39,  a  judge  at 
chambers  has  the  jurisdiction  of  the  High  Court  generally,  and 
represents  all  the  Courts  " ;  and  Lindley,  J.,  in  effect  says  the 
same  thing.] 

That  is  so  in  respect  of  matters  in  which  jurisdiction  is  given 
to  the  Court  or  a  judge  by  the  Act  or  rules.  It  is  conceded  that 
where  a  statute  in  general  terms  and  without  any  special  limita- 
tion, either  express  or  to  be  inferred  from  its  terms,  gives  any 
power  to  one  of  the  superior  Courts,  that  power  may  be  exercised 
by  the  judge  at  chambers  :  Smeeton  v.  Collier,  (4)  But  here,  by 
the  express  terms  of  the  Attorneys  and  Solicitors  Act,  1870,  the 
power  given  is  to  be  exercised  on  motion  or  petition.    It  cau, 

(1)  2  Q.  B.  1).  171.  (3)  t;  Q.  B.  D.  622. 

(2)  1  Q.  B.  1).  724.  (4)  1  Kx.  457. 
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1893  therefore,  only  be  exercised  in  open  Court.  This  matter  is  not 
In  EE  dealt  with  by  any  of  the  rules  and  orders  made  under  the  Judi- 
Phomas.    mature  Acts,  or  by  these  Acts. 

BoUand,  for  the  respondent,  was  not  heard. 

Wills,  J.  I  am  of  opinion  that  this  appeal  should  be  dis- 
missed. As  to  the  objection  that  the  application  to  set  aside  the 
agreement  should  be  made  in  open  Court,  it  is  true  that  the 
statute  says  that  the  application  to  enforce  or  set  aside  an 
agreement  with  respect  to  solicitors'  costs  may  be  made  to  the 
Court  in  which  the  business  was  done,  and  that  the  agreement 
may  be  enforced  or  set  aside  on  motion  or  petition.  Sect.  8 
goes  on  to  say  that  the  jurisdiction  may  be  exercised  "  by  the 
Court  or  a  judge  thereof."  It  is  therefore  clear  that  the  Act 
meant  that  it  might  be  exercised  by  a  single  judge.  It  is  said 
that  after  the  passing  of  the  Judicature  Acts  the  jurisdiction 
given  to  a  single  judge  is  gone,  because  there  is  no  such  thing  in 
the  Common  Law  Courts  as  a  single  judge  sitting  in  Court  to 
hear  motions.  But  I  am  of  opinion  that  the  general  jurisdiction 
of  a  single  judge  to  act  for  the  Court  was  preserved  by  s.  39  of 
the  Judicature  Act,  1873.  I  am  clearly  of  opinion  that  the 
decision  of  the  judge  at  chambers  was  right,  and  the  universal 
practice  of  making  these  applications  at  chambers,  which  has 
prevailed  ever  since  the  Judicature  Acts  were  passed,  is  not 
wrong.    This  appeal  must  be  dismissed. 

Chaeles,  J.    I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  appellant :  Wontner  dc  Sons. 
Solicitor  for  respondent :  F.  Bolt. 

W.  A. 
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CAETER,  Appellant  v.  THOMAS,  Eespondent.  1893 

^  April  12,  la. 

Local  Government  —  Local  Authority  —  Powers  —  Fire  Brigade  —  Control  of  

Premises  vjhere  Fire  takes  place — Right  to  Exclude  the  Public — Town 
Police  Glauses  Act,  1847  (10  &  11  Vict,  c.  89),  s.  32— Puilic  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  171. 

By  s.  171  of  the  Public  Health  Act,  1875,  incorporating  s.  32  of  the  Town 
Police  Clauses  Act,  1847,  an  urban  authority  "may  employ  a  proper  number 
of  persons  to  act  as  firemen,  and  may  make  such  rules  for  their  regulation  as 
they  think  proper." 

The  respondent,  a  member  of  a  fire  brigade  provided  by  an  urban  authority, 
was  instructed  by  his  foreman  to  exclude  all  persons  from  certain  premises, 
where  the  brigade  was  engaged  in  extinguishing  a  fire.  He  refused  admission 
to  the  appellant,  a  member  of  a  volunteer  fire  brigade,  who  thereupon  en- 
deavoured to  force  an  entrance,  and  in  so  doing  assaulted  the  respondent : — 

Held,  that  the  effect  of  the  statutes  was  to  give  to  the  brigade  provided  by 
the  urban  authority  control  over  the  premises,  that  the  appellant  was  lawfully 
excluded,  and  could  not  justify  his  attempt  to  force  an  entrance,  and  therefor© 
was  rightly  convicted  of  an  assault. 

Case  stated  by  justices. 

The  appellant  was  convicted  of  an  assault  upon  the  re- 
spondent. 

Upon  the  hearing  of  the  information  it  was  admitted  and 
found  as  a  fact  that  the  respondent  was  a  member,  and  in  the 
uniform,  of  the  fire  brigade  provided  by  the  Heston  and  Isleworth 
Local  Board  under  the  provisions  of  the  Public  Health  Act, 
1875  (1),  incorporating  the  provisions  of  the  Town  Police  Clauses 
Act,  1847  (2),  and  that  the  appellant  was  in  the  uniform  of,  and 
was  a  member  of,  a  fire  brigade  called  the  Hounslow  Original 
Fire  Brigade,  formed  in  the  district,  and  supported  by  volun- 
tary subscriptions  and  payments,  and  donations  from  various 
insurance  companies. 

(1)  38  &  39  Yict.  c.  55  :  "  Police  be  incorporated  with  this  Act." 
Ptegulations.  (2)  10  &  11  Vict.  c.  89,  s.  32,  pro- 
Sect.  171.  The  provisions  of  the  vides  that  the  commissioners  may 
Town  Police  Clauses  Act,  1847,  with  provide  fire  engines,  &c.,  "and  may 
respect  to  the  following  matters  employ  a  proper  number  of  persons  to 
(namely) ;  .  .  .  With  respect  to  fires  act  as  firemen,  and  may  make  such 
.  .  .  shall,  for  the  purpose  of  regu-  rules  for  their  regulation  as  they  think 
lating  such  matters  in  urban  districts,  proper." 
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1893  It  was  also  admitted  and  found  as  a  fact  that  the  respondent, 

Carter  when  the  alleged  assault  was  committed,  was  at  a  fire,  which 
Thomas,  occurred  in  a  house  in  the  Inwood  Koad,  Hounslow,  in  pursuance 
of  his  duty  as  a  member  of  the  Local  Board  Fire  Brigade,  and 
that  Frank  Marcham,  the  foreman,  was  also  present  in  charge  of 
such  brigade,  and  that  the  respondent  received  instructions  from 
his  foreman  not  to  allow  anyone  to  pass  in  at  the  gate  of  the 
house  where  the  fire  occurred. 

It  was  also  admitted  that  the  foreman  of  the  Hounslow 
Original  Fire  Brigade,  to  which  the  appellant  belonged,  was  in 
the  house  at  the  time  the  appellant  presented  himself  for  admis- 
sion, that  the  appellant  was  at  the  time  in  uniform,  and  when  he 
arrived  at  the  gate  he  asked  the  respondent  to  allow  him  to 
pass;  that  the  respondent  thereupon  told  him  the  orders  he  had 
received  from  his  foreman,  and  refused  to  allow  him  to  do  so ; 
whereupon  the  appellant  stated  the  respondent  should  not  stop 
him,  and  pushed  the  gate,  and  struggled  with  the  respondent  to 
get  in,  and  tried  to  throw  him  over.  This  was  the  assault  that 
was  complained  of.  It  was  admitted  that  no  more  force  was  used 
by  the  appellant  than  was  necessary  to  enable  him  to  pass  the 
respondent  and  enter  the  premises. 

It  was  contended  on  behalf  of  the  appellant  that  he  had  a 
right,  as  against  the  respondent,  to  go  into  the  house,  and  that 
the  justices  had  no  jurisdiction  to  try  what  it  was  contended  was 
a  bona  fide  question  of  right. 

It  was  further  contended  on  behalf  of  the  appellant  that  the 
respondent  had  no  legal  right  to  prevent  him  entering  the  house, 
and  that  he  was  justified  in  pushing  him  and  using  sufficient 
force  to  enter  the  premises. 

The  justices,  being  of  opinion  that  the  respondent,  acting 
under  the  orders  of  his  foreman,  who  at  the  time  was  the  officer 
in  charge  of  the  brigade  of  the  properly  constituted  local 
authority — namely,  the  Heston  and  Isleworth  Local  Board,  who 
by  statute  were  authorized  to  provide  and  keep  engines  and 
firemen,  and  which  brigade  the  justices  considered  was  the 
proper  one  to  take  charge  of  any  fire  that  should  occur  in  its 
district — had  full  authority  to  prevent  any  person  from  entering 
the  premises  in  question  without  the  sanction  of  the  officer  in 
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charge  of  the  brigade  at  the  time,  which  in  this  case  was  foreman 
Marcham,  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  Court  were — 
(1.)  Whether  the  justices  had  jurisdiction  to*try  the  case,  the 
appellant  having  set  up  an  alleged  bona  fide  claim  of  right. 

(2.)  Whether  any  member  of  the  fire  brigade  provided  by  the 
local  board  had  any  authority,  by  statute  or  otherwise,  to  prevent 
a  member  of  any  other  fire  brigade  from  entering  premises  at 
which  there  was  a  fire  for  the  purpose  of  assisting  in  extinguish- 
ing the  same. 

Lyttelton,  for  the  appellant.  In  the  first  place,  the  justices 
had  no  jurisdiction.  In  the  absence  of  any  finding  to  the  con- 
trary, it  must  be  assumed  that  the  appellant  acted  bona  fide,  in 
the  sense  that  his  object  in  seeking  to  obtain  entrance  to  the 
premises  was  to  assist  in  extinguishing  the  fire.  If  so,  there  was 
no  mens  rea,  but  he  was  asserting  a  bona  fide  claim  of  right,  and 
ought  not  to  have  been  convicted ;  White  v.  Feast  (1) ;  WafJcins 
V.  Major,  (2) 

Secondly,  the  respondent  had  no  authority  to  prevent  the 
appellant  from  entering  the  premises,  and  therefore  the  appel- 
lant, who  is  found  not  to  have  used  unnecessary  violence,  was 
justified  in  forcing  his  way  in.  At  common  law  there  is  a 
general  right  to  assist  in  extinguishing  fires :  Maleverer  v. 
JSpinJce  (3),  where  it  is  stated  that  "a  man  may  justify  pulling 
down  an  house  on  fire  for  the  safety  of  the  neighbouring  houses." 
The  statutes  referred  to  in  the  case  have  not  the  effect  which  the 
justices  supposed  them  to  have.  If  it  had  been  intended  to 
confer  on  fire  brigades  provided  by  urban  authorities  control 
over  premises  where  fires  take  place,  and  power  to  exclude  other 
persons,  this  would  have  been  done  by  express  enactment,  as  is 
done  in  the  case  of  the  metropolis  by  the  Metropolitan  Fire 
Brigade  Act,  1865  (28  &  29  Vict.  c.  90),  s.  12.  The  omission  of 
a  similar  clause  from  the  Public  Health  Act,  1875,  shews  that 
the  legislature  purposely  abstained  from  conferring  on  the 
brigades  provided  by  urban  authorities  the  powers  conferred 

(1)  Law  Rep.  7  Q.  B.  353.  (2)  Law  Rep.  10  C.  T.  G62. 

(3)  Dyer  35  a,  36  b. 


1893 


Caeter 

V. 

Thomas. 
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1893  on  the  metropolitan  brigade.  Both  parties  were  in  the  same 
Caeter  position,  being  both  licensees,  and  one  could  have  no  right  to 
Thomas,     exclude  the  other. 

Craies,  for  the  respondent.  Sect.  171  of  fche  Public  Health 
Act,  1875,  confers  on  the  urban  authority  the  powers  conferred 
on  the  commissioners  by  s.  32  of  the  Town  Police  Clauses  Act, 
1847  ;  therefore  the  urban  authority  "  may  employ  a  proper 
number  of  persons  to  act  as  firemen,  and  may  make  such  rules 
for  their  regulation  as  they  think  proper."  These  words  confer 
on  the  urban  authority  the  power  of  deciding  who  are  to  act  as 
firemen,  and  excluding  other  persons.  The  use  of  the  words 
"Police  Kegulations  "  in  the  heading  to  s.  171  shews  an  inten- 
tion to  confer  the  right  of  regulating  proceedings  at  fires. 
Sect.  66  imposes  on  the  urban  authority  the  duty  of  providing 
fire-plugs  and  other  necessary  works  for  insuring  an  efficient 
supply  of  water  in  case  of  fire,  and  it  must  have  been  intended 
to  confer  the  powers  reasonably  necessary  for  carrying  out  such 
duty :  In  re  Corporation  of  Dudley.  (1)  The  case  shews  that  the 
fire  brigade  provided  by  the  local  board  was  in  charge  of  the 
premises,  and  there  is  no  evidence  of  any  licence  to  the  appellant 
to  enter,  and  therefore  he  had  no  greater  right  than  any  other 
member  of  the  public.  Even  if  it  were  correct  to  describe 
both  parties  as  licensees,  there  would  be  no  justification  for  the 
assault. 

[On  the  question  as  to  jurisdiction,  he  was  stopped  by  the 
Court.] 

Pollock,  B.  This  case  raises  a  question  of  some  importance  ; 
but  when  all  the  facts  are  looked  at,  I  think  we  can  come  to  a 
reasonable  conclusion  without  disturbing  any  principle  of  law. 

The  facts  are  as  follows.  A  house  was  on  fire,  and  the  fire 
brigade  provided  by  the  local  board  came  to  put  out  the  fire. 
The  respondent,  a  member  of  that  brigade,  acting  under  the 
instructions  of  his  foreman,  refused  to  allow  the  appellant,  who 
was  a  member  of  a  volunteer  fire  brigade,  to  enter  the  premises. 
The  appellant  attempted  to  force  his  way  in,  and,  in  so  doingj, 
committed  the  assault  for  which  he  was  convicted.  The  question 

(1)  8  Q.  B.  D.  86. 
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which  arises  in  the  first  instance  is,  under  what  circumstances  did  1893 
the  local  board  fire  brigade  come  to  put  out  the  fire,  and  what  Carter 
was  their  position  while  so  employed  ?  That  question  depends  xhoma^ 
partly  on  the  effect  of  the  different  Acts  of  Parliament,  and 
partly  on  the  inferences  to  be  drawn  from  the  circumstances 
of  the  case.  The  local  board  fire  brigade  is  established  under 
the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  s.  171  of 
which  incorporates  s.  32  of  the  Town  Police  Clauses  Act,  1847 
(10  &  11  Yict.  c.  89),  the  effect  of  which  is  that  the  local  board 
are  empowered  to  provide  engines  and  other  necessary  appur- 
tenances for  extinguishing  fires  and  for  purposes  of  safety,  "and 
may  employ  a  proper  number  of  persons  to  act  as  firemen,  and 
may  make  such  rules  for  their  regulation  as  they  think  proper." 
In  the  present  case  no  rules  appear  to  have  been  made.  The 
question,  therefore,  turns  on  the  meaning  of  the  expression 
"  may  employ  a  proper  number  of  persons  to  act  as  firemen."  I 
think  the  meaning  of  these  words  is  not  confined  to  acts  directly 
necessary  for  the  purpose  of  extinguishing  a  fire,  such  as  pumping 
water,  but  may  reasonably  include  the  doing  of  such  acts  as  may 
be  necessary  to  prevent  the  inconvenience  which  would  arise 
from  overcrowding  or  interference  with  the  work.  There  is  no 
direct  evidence  before  us  as  to  the  conduct  of  the  owner  of  the 
house ;  but  I  think  it  sufficiently  appears  from  the  case  that  the 
magistrates  must  have  inferred  that  he  allowed  the  local  board 
fire  brigade  to  come  on  to  the  premises.  The  foreman  of  the 
local  board  fire  brigade  gave  orders  not  to  allow  other  persons 
to  come  on  the  premises,  and  the  respondent  was  instructed 
to  carry  out  this  order.  The  appellant  presented  himself  and 
demanded  admission.  He  was  a  member  of  a  volunteer  fire  bri- 
gade, and  was  in  uniform,  and  we  may  take  it  that  he  acted  bona 
fide,  that  is,  that  he  came  there  for  the  purpose  of  assisting  to 
extinguish  the  fire.  He  was  told  that  he  could  not  come  in,  and 
in  attempting  to  force  his  way  in  he  assaulted  the  respondent. 
The  next  question  is,  wliat  right  or  what  duty  had  the  appellant 
to  justify  him  in  acting  as  he  did?  It  is  not,  as  has  been 
argued,  a  question  of  mens  rea,  for  in  order  to  justify  his  conduct 
he  must  shew  that  he  was  being  prevented  from  doiug  that 
which  he  had  a  legal  right  to  do,  and  further,  that  he  used 
Vol.  I.  1893.  3  0  2 
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1893  no  more  violence  than  was  necessary  in  order  to  enable  him  to 
Oaetek  carry  out  his  legal  purpose.  There  is  no  finding  as  to  the  consent 
, Thomas.  otherwise  of  the  owner  of  the  premises  with  regard  to  the 
Poii^B  appellant's  presence ;  but  it  is  contended  that,  because  the  fore- 
man of,  the  volunteer  fire  brigade  to  which  the  appellant  belonged 
was  on  the  premises,  therefore  the  appellant  had  as  much  right 
there  as  any  member  of  the  local  board  fire  brigade.  I  think, 
however,  that  the  power  under  the  statutes  of  the  local  board 
fire  brigade  would  include  the  preservation  of  order,  and  exclu- 
sion of  persons  whom  it  might  be  necessary  to  exclude,  and  the 
appellant  was  trying  to  enter  on  premises  where  he  had  no  right 
to  enter,  and  his  justification  fails.  Even  assuming  that,  while 
the  respondent  was  there  by  permission  of  the  owner,  the  appel- 
lant was  not  prohibited  by  the  owner  from  entering  the  premises, 
I  should  say  the  same  consequence  would  follow.  I  am  of 
opinion  that  the  first  reason  which  I  have  given  for  my  decision, 
which  depends  on  the  effect  of  the  statutes,  is  in  accordance  with 
law  and  convenience,  and  therefore  the  magistrates  have  come  to 
a  reasonable  conclusion.  This  being  so,  the  question  suggested 
as  to  the  general  right  of  the  public  to  take  measures  for  the 
purpose  of  extinguishing  fires  does  not  arise,  and  it  is  un- 
necessary to  discuss  it. 

Kennedy,  J.  I  consider  the  point  as  to  jurisdiction  not  to  be 
really  arguable  ;  but  as  to  the  other  point,  I  will  add  a  very  few 
words.  The  appellant  assaulted  the  respondent,  who  was  engaged 
by  the  public  authority  for  the  express  purpose  of  extinguishing 
a  fire.  The  appellant  had  no  public  position,  a,nd  had  no  direct 
authority  to  enter  on  the  premises.  It  is  true  that  he  was  in 
uniform ;  and  I  will  assume  that  he  was  acting  bona  fide ;  but 
this  can  give  him  no  greater  right  to  enter  the  premises  than  any 
member  of  the  public  would  have.  The  contention  on  behalf  of 
the  appellant  would  lead  to  this  conclusion,  that  any  one  in 
Hounslow  might  have  gone  on  to  the  premises,  and  done  what  he 
thought  expedient  for  the  purpose  of  extinguishing  the  fire. 
We  must  assume  that  the  firemen  of  the  local  board  were  on  the 
premises  with  the  consent  of  the  owner,  and,  if  so,  what  right  had 
the  appellant  to  force  an  entrance  ?  I  can  conceive  circumstances 
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Tinder  which  such  an  act  might  be  justifiable ;  as,  for  instance, 
if  it  were  necessary  in  order  to  save  life,  or  perhaps  also  if  there 
were  an  insufficient  force  on  the  premises  for  the  purpose  of  ex- 
tinguishing the  fire,  or  if  the  duty  of  the  persons  employed  in 
doing  so  were  being  neglected,  and  danger  to  life  or  property 
were  the  result.  Here  there  is  no  such  suggestion,  and  therefore 
there  is  no  justification  for  what  the  appellant  did.  He  can  shew 
no  title  except  his  good  intention.  If  it  were  necessary,  I  should 
be  prepared  to  hold  that  the  respondent  was  discharging  a  duty 
involving  the  exclusion  of  unauthorized  persons  from  the  pre- 
mises ;  but  it  is  unnecessary  to  rest  my  decision  on  this  ;  because^ 
for  the  reasons  I  have  given,  I  am  of  opinion  that  the  magis- 
trates have  come  to  a  right  conclusion. 

Conviction  affirmed. 

Solicitors  for  appellant :  Charles  Bohinson  &  Co, 
Solicitor  for  respondent :  Hugh  B.  PeaJce, 

P.  B.  H. 


In  EE  AN  Arbitration  between  BATER  and  THE  MAYOE,  ALDERMEN,  1893 
AND  BURGESSES  OF  THE  BOROUGH  OF  BIRKENHEAD.  April  19. 

Local  Government — Offences — Unwholesome  Meat — Refusal  of  Justice  to  Con- 
demn—  Costs  incurred  hy  Owner  of  Meat  in  resisting  Condemnation — • 
"  Full  Compensation  ''—PuUic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  116,  117,  308. 

Althougli  the  owner  of  meat  which  has  been  seized  by  an  inspector  and 
brought  before  a  justice  for  condemnation  under  ss.  116  and  117  of  the  Public 
Health  Act,  1875,  is  not  entitled  as  of  right  to  attend  and  give  evidence  in 
defence  of  the  meat,  the  justice  may,  if  he  thinks  fit,  hear  evidence  tendered  by 
such  owner  in  that  behalf,  and  if,  after  so  doing,  the  justice  should  refuse  to 
condemn  the  meat,  the  full  compensation  which  the  owner  may  be  awarded 
under  s.  308  will  include  the  costs  which  he  has  reasonably  incurred  in  resisting 
the  condemnation  of  the  meat. 

Meat  belonging  to  the  appellant  was  seized  by  one  of  the  respondents* 
inspectors  under  s.  116  of  the  Public  Health  Act,  1875,  and  carried  before  a 
justice.  The  appellant  attended  and  brought  evidence  to  shew  that  the  meat 
was  sound.  The  justice,  after  hearing  this  evidence,  refused  to  condemn  the 
meat.  The  appellant,  however,  declined  to  receive  it  back.  Proceedings 
having  been  taken  under  s.  308  to  ascertain  by  arbitration  the  amount  of  com- 
pensation duo  to  the  appellant,  the  arbitrators  stated  a  case  for  the  opinion  of 
the  Court : — 

Held,  that  the  appellant  was  not  entitled  to  refuse  to  take  back  the  meat, 
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1893        and  could  only  recover  the  damage  sustained  by  it  in  consequence  of  the 

  seizure ;  but  that  he  was  entitled  to  be  repaid  the  costs  reasonably  incurred  by 

Batee  and  attending  before  the  justice  and  resisting  the  condemnation  of  the 

Mayok,  &c.,  meat. 

OF 

Birkenhead.  gpEciAL  case  stated  by  arbitrators  under  s.  7  of  the  Arbitration 
Act,  1889  (52  &  53  Vict.  c.  49). 

It  appeared  that  the  appellant,  Thomas  Bater,  was  a  meat 
salesman  and  cattle  importer  carrying  on  business  at  Birkenhead. 
On  August  23,  1892,'  an  inspector  of  nuisances  for  the  respon- 
dents, who  were  the  local  authority  for  the  borough  of  Birken- 
head, under  the  Public  Health  Act,  1875,  seized,  under  s.  116  of 
that  Act,  the  carcase  of  a  bullock  belonging  to  the  appellant  as 
unfit  for  human  food,  and  on  August  24  the  carcase  was  taken 
before  one  of  the  justices  of  the  peace  for  the  borough.  The 
appellant  attended  before  the  justice  and  brought  evidence  to 
shew  that  the  meat  was  not  unfit  for  human  food.  The  justice, 
having  heard  this  evidence,  refused  to  condemn  the  meat  or 
to  make  any  order  in  respect  of  it.  The  inspector  thereupon 
tendered  the  carcase  back  to  the  appellant,  who,  however,  refused 
to  receive  it.  Proceedings  were  then  taken  for  the  assessment 
by  arbitration  of  the  compensation  due  under  s.  308  for  the 
damage  sustained  by  the  appellant.  (1) 

The  arbitrators  found  that  if  the  appellant  was  legally  entitled 
to  refuse  to  take  back  the  carcase,  the  amount  of  compensation 
to  which  he  would  be  entitled  in  respect  of  the  carcase  would  be 
111,;  but  if  he  were  not  legally  entitled  to  refuse  to  receive  it 
back,  then  the  amount  of  compensation  to  be  paid  by  the  re- 
spondents in  that  respect  would  be  4Z.  2s.  6d, ;  and  they  further 
found  that  if  the  costs  of  appearing  before  the  justice  and 
opposing  the  application  for  the  condemnation  of  the  meat  could 
lawfully  be  included  in  the  word  "  compensation  "  as  used  in 
s.  308,  then  the  amount  of  compensation  to  be  paid  by  the  re- 

(1)  By  s.  308  of  the  Public  Health  tion  shall  be  made  to  such  person  by 

Act,  1875  (38  &  39  Yict.  c.  55),  the  local  authority  exercising  such 

"  Where  any  person  sustains  any  powers,  and  any  dispute  as  to  the  fact 

damage  by  reason  of  the  exercise  of  of  damage  or  amount  of  compensation 

any  of  the  powers  of  this  Act  in  re-  shall  be  settled  by  arbitration  in 

lation  to  any  matter  as  to  which  he  is  manner  provided  by  this  Act." 
not  himself  in  default,  full  compensa- 
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and  they  stated  a  case  for  the  opinion  of  the  Court  on  these  two      in  re 

J '  Bater  and 

questions.  ^  ^^^^^^ 

OF 

Poland,  Q.  C,  and  Macmorran,  for  the  appellant.  The  question  Birkenhead. 
of  the  liability  of  the  local  authority  is  not  now  before  the  Court. 
The  only  question  is  as  to  the  meaning  of  "  full  compensation  " 
in  s.  308  of  the  Public  Health  Act,  1875.  The  carcase  having 
been  seized  and  examined  would  be  valueless  to  the  appellant, 
and  he  was  therefore  entitled  to  refuse  to  take  it  back. 

[Wills,  J.    We  are  both  of  opinion  that  he  ought  not  to  have 
refused  to  take  back  the  carcase.] 

As  to  the  costs,  although  the  appellant  could  not  claim  as  a 
right  to  attend  before  the  justice  and  oppose  the  condemnation 
of  the  meat,  it  was  reasonable  that  he  should  do  so,  and  he  ought 
therefore  to  be  repaid  the  costs  which  he  has  incurred.  If  the 
justice  had  condemned  the  meat,  he  might  then  and  there,  if  the 
appellant  had  been  willing,  have  proceeded  to  inquire  into  a 
charge  against  him  for  having  such  meat  in  his  possession  under 
s.  117  :  Beg.  v.  Hughes.  (1)  The  justice  would  then  have  had 
jurisdiction  over  the  costs. 

Joseph  Walton,  Q.G.,  and  W.  F.  K.  Taylor,  for  the  respondents. 
The  appellant  had  no  right  to  appear  before  the  j  ustice  to  resist 
the  condemnation  of  the  meat :  White  v.  Bedfern.  (2)  He  was, 
therefore,  only  a  volunteer,  and  costs  incurred  by  him  were  not 
incurred  as  the  natural  consequences  of  the  seizure  of  the  meat : 
Waye  v.  Thompson  (3) ;  Vinter  v.  Hind.  (4)  To  hold  that  in 
every  case  where  the  justice  declines  to  condemn  the  meat  the 
local  authority  becomes  liable  to  the  owner  of  the  meat  for  the 
costs  incurred  by  him  in  resisting  its  condemnation  will  be  to 
impose  a  very  serious  burden  on  local  authorities. 

Poland,  Q.C.,  replied. 

Wills,  J.  This  case  is  not  free  from  difficulty,  for,  as  often 
happens,  judicial  interpretation  has  to  supply  the  place  of  the 
direct  words  of  the  statute.  As  was  pointed  out  by  Field,  J.,  in 
Vinter  v.  Hind  (4),  s.  117  of  the  Tublic  Health  Act,  1875,  is 

(1)  4  Q.  B.  D.  G14.  (3)  15  Q.  B.  D.  342. 

(2)  5  Q.  B.  D.  15.  (4)  10  Q.  B.  D.  63. 
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1893      inartificially  drawn,  and  every  judge  who  has  had  to  construe  it 


Wills,  J. 


Iif  EE      has  found  it  full  of  difficulty. 
MAYOE,^&a,  question  that  we  have  to  decide  is  whether,  under  pro- 

^  ceedinsfs  for  condemnine:  meat,  the  person  whose  meat  has  been 

BiBKENHEAD.       ^  °         ^  ®  . 

seized — as  it  turns  out,  wrongfully — is  entitled  under  s.  308  of 
the  Public  Health  Act,  1875,  to  compensation  on  the  scale  of 
the  total  value  of  the  meat,  and  also  to  costs  incurred  by  him  in 
appearing  before  the  magistrate,  before  whom  the  meat  was 
brought,  to  defend  the  meat.  On  the  fixst  point  I  agree  with 
the  view  taken  by  the  corporation.  It  is  impossible,  I  think,  to 
contend  that,  because  the  meat  had  been  seized  and  was  not 
condemned  by  the  magistrate,  the  owner  of  the  meat  was  entitled 
to  refuse  to  take  it  back.  The  meat  was  still  his,  and  he  could 
not  refuse  to  receive  it,  and,  therefore,  he,  like  every  one  else  who 
seeks  to  recover  damages,  must  act  in  a  reasonable  manner  and 
must  do  what  he  can  to  prevent  the  damage  which  he  has  in- 
curred from  being  increased.  As  constantly  happens  in  such 
cases,  each  party  was  afraid  of  touching  the  meat  for  fear  of 
derogating  from  their  strict  rights,  and  the  consequence  was 
that  valuable  property  was  lost.  The  arbitrators  have  found 
that  in  this  respect  the  amount  of  compensation  due  to  the 
owner  is  42. 2s.  6d.,  if  the  owner  was  not  legally  entitled  to  refuse 
to  accept  back  the  meat.  We  hold  that  he  was  not  entitled  to 
do  so,  and,  therefore,  as  to  this  part  of  the  case,  the  amount  to 
which  he  is  entitled  is  4Z.  2s.  6d. 

Then  comes  a  much  more  serious  question,  namely,  whether  he 
is  entitled  to  be  repaid  the  costs  incurred  by  him  in  appearing 
before  the  magistrate  and  bringing  evidence  to  shew  that  the 
meat  was  not  unfit  for  human  food.  The  procedure  by  which 
the  condemnation  of  meat  takes  place  is  no  doubt  to  some 
extent  anomalous,  since  it  may  take  place  behind  the  back  of 
the  owner,  or,  if  he  is  present,  without  his  being  heard  at  all. 
In  Waye  v.  Thomjoson  (1),  I  am  reported  to  have  said,  "  It  has 
been  already  clearly  decided  that  the  defendant  cannot  be  heard 
on  the  application  to  condemn  the  meat."  I  think  that  that 
statement  is  wrong.  It  is  clear  that  the  owner  of  the  meat  is 
not  so  entitled  as  of  right  to  be  heard  on  the  application  for 

(1)  15  Q.  B.  D.  342. 
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the  condemnation  of  the  meat,  as  to  make  the  condemnation  1893 


invalid  if  it  takes  place  without  his  having  the  opportunity  of     In  re 

being  heard;  so  much  is  decided  in  White  v.  Redfern  (1);  MAYOE,^a, 

but  it  is  nowhere  laid  down  that  it  is  impossible  for  him  to  ^jp^^lenhead. 

be  heard.    If  the  magistrate  chooses  arbitrarily  to  refuse  to  hear 

him,  he  is  entitled  to  do  so;  but  he  may,  if  he  likes,  hear 

what  he  has  to  say.    It  is  contended  by  Mr.  Walton  that  the 

owner  on  the  application  for  the  condemnation  of  the  meat,  if 

heard  at  all,  is  a  mere  volunteer ;  but  I  do  not  think  it  at  all 

follows  that  because  he  cannot  claim  to  be  heard  as  a  matter  of 

right,  his  endeavour  to  be  heard  and  his  being  heard  are  not 

natural  consequences  of  the  act  of  seizure.    A  man  who  felt  that 

he  was  in  the  right  and  that  his  meat,  which  had  been  seized, 

ought  not  to  be  condemned,  would  be  almost  certain  to  take  the 

course  of  going  before  the  magistrate  and  applying  to  him  to 

hear  what  he  had  to  say  in  defence  of  the  meat. 

The  words  of  s.  308  are  that  he  is  to  have  "  full  compensa- 
tion," and  I  think  that  both  common  sense  and  justice  require 
that  the  steps  which  any  ordinary  and  right-minded  man  who 
was  conscious  of  the  rectitude  of  his  own  case  would  be  likely 
to  take  ought  to  be  paid  for  if  he  turns  out  to  be  right.  I 
admit  that  I  was  at  first  impressed  by  Mr.  Walton's  argument 
that  to  saddle  the  corporation  with  the  liability  to  pay  costs  in 
case  of  a  mistake  by  an  inspector  would  be  alarming,  when  so 
many  carcases  have  to  be  inspected  every  day ;  but  that  is,  I 
think,  only  the  liability  which  every  public  body  must  undergo 
when  their  officer  has  to  decide  whether  or  not  he  will  take 
proceedings.  The  erroneous  taking  of  such  proceedings  almost 
always  involves  the  liability  to  pay  costs.  Besides,  I  think 
that  the  result  of  deciding  this  question  the  other  way  would 
be  to  inflict  such  hardships  on  the  owners  of  meat  that  legis- 
lation on  the  subject  would  not  remain  as  it  is.  It  would  only 
be  consonant  with  the  current  of  modern  legislation  to  give 
the  magistrate  who  has  the  power  of  condemning  the  meat 
power  to  deal  with  the  costs  incurred  by  the  owner  in  resisting 
such  condemnation.  The  argument,  therefore,  when  it  comes  to 
be  examined,  has  not  great  weight.    In  the  case  of  nuisances, 

(1)  5  Q.  B.  D.  15. 
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1893      much  larger  costs  are  often  incurred  by  the  persons  who  oppose 
In  EE      the  course  taken  by  the  inspector,  and  yet  the  local  authority 
Mayoe        has  to  undergo  the  liability  of  paying  those  costs  if  the  in- 
spector  prove  to  have  been  in  error.    I  think,  therefore,  that  we 

BlEKENHEAD.     ^  ^ 

ought  not  to  be  deterred  from  giving  to  s.  308  its  natural  and 
reasonable  interpretation,  and  I  hold  that  the  words  "  full  com- 
pensation "  include  the  costs  incurred  by  the  owner  of  the  meat 
in  attending  before  the  magistrate  with  his  witnesses  on  the 
occasion  of  the  application  for  the  condemnation  of  the  meat. 


Wills,  J. . 


Chaeles,  J.  I  am  of  the  same  opinion.  For  the  purpose  of 
deciding  this  case  we  have  to  assume  that  the  appellant  has 
sustained  damage  for  which  the  corporation  of  Birkenhead  are 
liable  to  compensate  him.  The  question  is  as  to  the  amount  of 
that  compensation.  Sect.  308  of  the  Public  Health  Act,  1875, 
says  it  is  to  be  "  full  compensation,"  and  it  is  contended  for  the 
appellant  that  he  is  entitled  (1.)  to  the  full  price  of  the 
carcase  seized,  and  (2.)  to  the  costs  of  his  attendance  before  the 
magistrate  who  had  to  decide  whether  or  not  it  should  be  con- 
demned. As  to  the  first  point,  I  need  add  nothing  to  what  has 
been  said  by  my  brother  Wills.  I  am  clearly  of  opinion  that 
the  appellant  is  only  entitled  to  the  lesser  sum  of  4Z.  2s.  6d.,  and 
not  to  the  whole  value  of  the  carcase.  He  had  no  right  to  insist 
on  throwing  the  whole  amount  upon  the  corporation. 

The  second  and  the  much  more  important  question  is  whether 
he  is  entitled  to  the  costs  of  his  attendance  before  the  magistrate. 
It  is  said  that  that  attendance  was  not  the  ordinary  and  natural 
consequence  of  the  act  of  the  inspector  in  seizing  the  meat.  I 
am  unable  to  agree  in  that  contention.  A  man  who  knew,  as 
the  appellant  did,  that  the  magistrate  would  be  invited  to 
destroy  as  unfit  for  the  food  of  man  meat  which  he  believed, 
and  could  prove  to  be  not  unwholesome  or  unfit  for  human  food, 
would  naturally  attend  before  the  magistrate,  although  he  was 
neither  summoned  nor  bound  to  do  so,  in  order  to  resist  the 
destruction  of  the  meat.  It  was  perfectly  natural  and  right  for 
the  appellant,  in  my  opinion,  to  go  before  the  magistrate  with  his 
witnesses.  But  then  it  is  said  that  the  magistrate  had  no  power 
to  hear  him  or  his  witnesses.    No  case  decides  that.    No  doubt 
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Charles,  J. 


Field,  J.,  in  White  v.  Bedfern  (1),  and  in  Vinter  v.  Hind  (2),  1893 

says  that  the  magistrate  need  not  hear  the  owner  if  he  likes  to      in  be 

refuse  to  do  so ;  but  no  case  goes  so  far  as  to  say  that  the  ^^yor 

magistrate  has  no  power  to  listen  to  the  owner  of  the  meat. 

.  .11  11  •  Birkenhead. 

Although  he  is  not  entitled  to  be  heard,  the  magistrate  may 

hear  him  if  he  thinks  fit,  and  on  his  attendance  before  the 

magistrate,  if  a  charge  were  formulated  against  him  under  s.  117 

of  the  Public  Health  Act,  with  a  view  to  his  committal  to  prison, 

the  magistrate  would  have  power,  I  think,  to  hear  and  determiue 

that  charge  then  and  there,  and  would  have  jurisdiction  over  the 

costs  of  the  witnesses  under  s.  18ofll&12  Yict.  c.  43.  That, 

however,  was  not  done  here.    The  magistrate  was  only  asked  to 

condemn  the  carcase,  and  he  very  properly  heard  the  evidence 

tendered  by  the  owner  of  the  carcase,  although  he  was  not 

bound  to  do  so,  and  in  the  result  he  declined  to  make  the  order 

condemning  the  meat.    It  was  the  natural  consequence  of  the 

mistake  made  by  the  inspector,  that  the  owner  of  the  meat 

should  attend  before  the  magistrate  in  defence  of  the  meat ;  and 

I  think  that  the  costs  incurred  by  him  ought  to  be  included 

in  the  "  full  compensation "  which  he  may  be  awarded  under 

s.  308.    We  therefore  answer  the  first  question  propounded 

to  us  by  the  arbitrators  in  the  negative,  and  the  second  in  the 

affirmative. 

Solicitors  for  appellant :   Hamlin,  Grammer,  &  Hamlin,  for 
B.  B.  Moore  &  Son,  Birhenhead, 

Solicitor  for  respondents:  Alfred  Gill. 

(1)  5  Q.  B.  D.  15.  (2)  10  Q.  B.  D.  63. 

A.  P.  P.  K. 
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PHAEMACEUTIOAL  SOCIETY  v.  PIPEE  &  CO.  ' 

PTiarmacy  Acts — Sale  of  Poisons — Medicine  containing  a  Scheduled  Poison — 
Patent  Medicine— Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  ss.  1,  15,. 
16,  17. 

By  s.  15  of  the  Pharmacy  Act,  1868,  any  person  who  sells  or  keeps  an  open 
shop  for  the  retailing,  dispensing,  or  compounding  poisons,  not  being  a  duly 
registered  pharmaceutical  chemist  or  chemist  and  druggist,  is  made  liable  to  a 
penalty  of  6Z. ;  by  s.  2  the  articles  described  in  Schedule  A  are  to  be  deemed 
poisons  within  the  meaning  of  the  Act,  the  schedule  including  (inter  alia) 
opium  and  all  preparations  of  opium  ;  by  s.  16  nothing  in  the  Act  is  to  interfere 
with  the  dealing  in  patent  medicines. 

The  defendants,  a  firm  of  grocers,  sold  a  bottle  of  a  proprietary  medicine, 
called  chlorodyne,  in  the  ordinary  course  of  their  business.  Chlorodyne  was 
not  protected  by  letters  patent,  but  was  admitted  to  be  a  useful  medicine. 
Evidence  was  given  that  the  bottle  contained  one  grain  of  morphine,  the  active 
principle  of  opium,  and  that  eight-tenths  of  a  grain  had  been  known  to  prove 
fatal  to  an  adult : — 

Heldj  that  the  prohibition  in  the  Act  against  the  sale  of  poisons  by  other 
than  registered  chemists  was  not  confined  to  the  sale  of  the  scheduled  poisons 
in  their  simple  state  or  of  the  preparations  of  such  poisons,  but  extended  to  the 
sale  of  a  compound  containing  a  scheduled  poison  as  one  of  its  ingredients, 
and  that  chlorodyne  was  a  poison  within  the  meaning  of  the  Act : — 

Held,  further,  that  the  exception  in  s.  16  in  favour  of  patent  medicines 
extended  only  to  medicines  which  were  the  subject  of  letters  patent  and  not  to 
proprietary  medicines. 

Appeal  from  a  decision  of  the  judge  of  the  Bloomsbury  County 
Court. 

The  particulars  of  demand  annexed  to  the  summons  stated 
that  the  action  was  brought  to  recover  a  penalty  of  bl.  "  incurred 
by  the  defendants  in  keeping  open  shop  for  retailing,  dispensing, 
or  compounding  an  article  called  chlorodyne,  which  contained 
poisons,  to  wit,  opium  or  a  preparation  of  opium,  and  chloroform, 
or  one  of  the  said  poisons,  contrary  to  the  provisions  of  the 
Pharmacy  Act,  1868  (31  &  32  Yict.  c.  121)."  (1) 


(1)  By  s.  1  of  the  Pharmacy  Act, 
1868,  it  is  made  unlawful  for  any 
person  to  sell  or  keep  open  shop  for 
retailing,  dispensing,  or  compounding 
poisons,  unless  he  is  a  pharmaceutical 
chemist,  or  a  chemist  and  druggist 
within  the  meaning  of  the  Act,  and  is 


registered  under  the  Act.  Poisons 
are  defined  in  s.  2  as  the  several 
articles  named  in  Schedule  A,  part  2 
of  which  includes  chloroform  and 
opium  and  all  preparations  of  opium. 
Sect.  15  imposes  a  penalty  of  5?.  on 
each  offence,  recoverable  in  the  manner 
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The  defendants  were  a  firm  of  grocers,  and  in  the  ordinary  1893 

course  of  their  business  had  sold  a  half-ounce  bottle  of  chlorodyne,  pnARiiA- 

a  proprietary  medicine  sold  under  a  Government  stamp.   At  the  ^lo^m'TY 

trial  evidence  was  2:iven  to  shew  that  a  bottle  of  chlorodyne  of  _  _ 

.     T  T.       1.  Pn>ER  &  Co. 

that  size  contained  one  gram  of  morphine,  the  active  principle  of 

opium  ;  that  the  hundredth  part  of  a  grain  might  kill  an  infant ; 
and  that  eight-tenths  of  a  grain  had  been  known  to  kill  a  man. 
The  dose  to  be  taken  by  an  adult,  in  accordance  with  the  direc- 
tions on  the  bottle,  would  contain  only  from  one-fortieth  to 
three-fortieths  of  a  grain.  Chlorodyne  was  admitted  to  be  a 
useful  medicine,  which  had  been  largely  sold  for  forty  years.  It 
was  not,  and  never  had  been,  protected  by  letters  patent ;  but 
the  defendants  called  evidence  to  shew  that  from  a  date  prior 
to  the  passing  of  the  Act  (1868)  down  to  the  present  time  the 
term  "  patent  medicine  "  had  been  universally  considered  in 
the  trade  to  include  proprietary  medicines,  of  which  there  were 
several  thousands  in  existence.    The  learned  county  court  judge 


provided  by  the  Pharmacy  Act, 
1852. 

By  s.  16  :  "  Nothing  hereinbefore 
contained  shall  extend  to  or  interfere 
with  the  business  of  any  legally  quali- 
fied apothecary  .  .  .  ,  nor  with  the 
making  or  dealing  in  patent  medicines, 
nor  with  the  business  of  wholesale 
dealers  in  supplying  poisons  in  the 
ordinary  course  of  wholesale  dealing." 

By  s.  17  :  "  It  shall  be  unlawful  to 
sell  any  poison,  either  by  wholesale  or 
by  retail,  unless  the  box,  bottle,  vessel, 
wrapper,  or  cover  in  which  such  poison 
is  contained  be  distinctly  labelled 
with  the  name  of  the  article  and  the 
word  poison,  and  with  the  name  and 
address  of  the  seller  of  the  poison ;  and 
it  shall  be  unlawful  to  sell  any  poison 
of  those  which  are  in  the  first  part  of 
Schedule  A  to  this  Act  ...  to  any 
person  unknown  to  the  seller,  unless 
introduced  by  some  person  known  to 
the  seller;  and  on  every  sale  of  any 
such  article  the  seller  shall,  before 
delivery,  make  or  cause  to  be  made  an 


entry  in  a  book  to  be  kept  for  that 
purpose,  stating,  in  the  form  set  forth 
in  Schedule  F  to  this  Act,  the  date  of 
the  sale,  the  name  and  address  of  the 
purchaser,  the  name  and  quantity  of 
the  article  sold,  and  the  purpose  for 
which  it  is  stated  by  the  purchaser  to 
be  required,  to  which  entry  the  signa- 
ture of  the  purchaser,  and  of  the 
person,  if  any,  who  introduced  him 
shall  be  affixed."  The  section  then 
imposes  a  penalty  for  sales  contrary  to 
its  provisions,  and  enacts  that  none  of 
its  provisions  shall  apply  "to  any 
medicine  supplied  by  a  legally  quali- 
fied apothecary  to  his  patient,  nor 
apply  to  any  article  when  forming 
part  of  the  ingredients  of  any  medicine 
dispensed  by  a  person  registered  under 
this  Act ;  provided  such  medicine  be 
labelled  in  the  manner  aforesaid  with 
the  name  and  address  of  the  seller,  and 
the  ingredients  thereof  be  entered, 
with  the  name  of  the  person  to  whom 
it  is  sold  or  delivered,  in  a  book  to  be 
kept  by  the  seller  for  that  purpose." 
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1893  was  of  opinion  that  chlorodyne  was  a  poison  within  the  meaning 

Phakma-  of  the  Act,  and  that  it  did  not  come  within  the  exception  in 

Society  f^vour  of  patent  medicines,  and  gave  judgment  for  the  plaintiffs. 

PiPER*&  Co.  defendants  appealed.  (1) 

Bonsey,  for  the  defendants.  The  decision  of  the  county  court 
judge  was  wrong.  Firstly,  chlorodyne  is  not  a  poison  within  the 
meaning  of  the  Pharmacy  Act,  1868.  It  is  obviously  not  one  of 
the  scheduled  poisons,  nor  is  it  a  "  preparation  "  of  one  of  them, 
for  a  "  preparation  "  does  not  mean  a  mere  compound  or  mixture 
containing  a  small  quantity  of  poison,  but  rather  something 
made  from  the  poison  in  the  same  form  and  retaining  the  same 
properties.  Chlorodyne  is  a  useful  medicine  containing  as  one 
of  its  ingredients  a  small  quantity  of  one  of  the  scheduled  poisons, 
and  is  not  within  the  purview  of  the  Act.  The  Act  only  applies 
to  the  sale  of  poisons  pure  and  simple,  and  their  preparations,  or 
to  poisons  mixed  or  disguised  in  such  a  way  as  to  evade  the  Act ; 
if  it  had  been  intended  to  include  more,  it  would  have  been  easy 
to  say  "  any  poison,  or  any  compound,  one  of  the  ingredients  of 
which  is  a  scheduled  poison."  If  the  Act  has  a  wider  application^ 
the  only  reasonable  way  of  interpreting  it  is  to  hold  that  the 
compound  must  be  substantially  a  poison  such  as  one  of  the 
scheduled  poisons.  The  operation  of  the  Act  is  not  confined  to 
medicines,  and  to  make  the  presence  of  an  infinitesimally  small 
quantity  of  poison  the  test  of  its  applicability  would  bring  within 
its  scope  many  articles  such  as  soaps  and  cosmetics,  which 
could  then  only  be  sold  by  a  chemist.  Chlorodyne  is  not 
within  the  ordinary  popular  meaning  of  the  word  '^poison"; 
that  is,  a  thing  which,  if  taken  in  small  quantities,  is  dangerous 
to  life. 

Secondly,  chlorodyne  is  within  the  exception  contained  in 
s.  16  in  favour  of  patent  medicines.  In  that  section  patent 
and  proprietary  medicines  are  all  placed  in  one  category  of 
patent  medicines  as  a  compendious  way  of  describing  them,  thus 

(1)  It  was  stated  in  the  course  of  the  magistrate  for  not  placing  a  label  with 

argument  that  proceedings  under  s.  1 7  the  word  "  poison  "  on  each  bottle, 

had  recently  been  taken  against  the  which  had  resulted  in  the  infliction  of 

proprietor  or  manufacturer  of  chloro-  a  penalty,  and  that  there  had  been  no 

dyile  before  a  metropolitan  police  appeal  from  the  conviction. 
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avoiding  the  distinction  which  is  drawn  between  them  in  the  1893 
schedule  to  the  Stamp  Medicines  Act,  1812  (52  Geo.  3,  c.  150), 

Phaema- 

which  formed  the  ground  of  the  decision  in  the  Court  below,  ^society 

The  evidence  ffiven  on  behalf  of  the  defendants,  that  before  and  ^    ^-  ^ 
°  '  Piper  &  Co. 

from  1868  the  term  "  patent  medicine  "  was  understood  to  include 
proprietary  medicines  and  that  no  distinction  was  drawn  between 
them  in  the  trade,  was  uncontradicted,  and  is  cogent  evidence  to 
shew  the  sense  in  which  the  term  was  used  by  the  legislature. 

Poland,  Q.C.  (T,  B.  Grey,  with  him),  for  the  plaintiffs.  The 
prohibition  contained  in  s.  1  of  the  Act  against  the  sale  of 
poisons  by  other  than  properly  qualified  persons  selling  in 
accordance  with  the  provisions  of  the  Act  is  not  confined  to 
the  sale  of  the  poisons  named  in  the  schedule  in  the  state  of 
poisons  pure  and  simple,  and  to  preparations  of  such  poisons. 
It  embraces  equally  a  mixture  which  contains  an  appreciable 
quantity  of  a  scheduled  poison,  so  as  to  be  poisonous  if  im- 
properly taken.  A  mixture  is  none  the  less  a  poison  within 
the  meaning  of  the  Act  because  it  is  intended  to  be  used  as  a 
medicine.  The  provisions  of  s.  17  shew  that  the  Act  has  a 
wider  operation  than  is  indicated  by  the  schedule,  and  that  a 
poison  is  not  the  less  a  poison  because  it  is  combined  with 
other  ingredients,  and  is  used  for  curative  purposes. 

Chlorodyne  is  not  a  patent  medicine  within  the  meaning  of 
s.  16.  Patent  medicines  are  only  one  of  several  classes  of 
medicines  liable  to  stamp  duty.  Looking  at  52  Greo.  3,  c.  150, 
there  is  an  obvious  distinction  drawn  in  the  schedule  between 
medicines  made  under  the  protection  of  letters  patent  under  the 
great  seal  and  the  class  of  nostrums,  specifics,  and  proprietary 
medicines,  and  the  term  "  patent  medicine  "  in  the  Act  of  1868 
must  have  the  same  meaning  as  it  has  in  the  former  Act ;  which  is, 
besides,  the  meaning  which  would  be  attributed  to  it  in  ordinary 
language.  If  the  legislature  had  desired  to  exempt  proprietary 
medicines,  it  would  have  done  so  in  terms,  as  it  has  done  in  s.  6 
of  the  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  in 
sub-s.  2  of  which  there  is  an  exception  in  favour  of  proprietary 
medicines  from  the  operation  of  the  provisions  as  to  selling  to 
the  prejudice  of  the  purchaser. 

Bonsey,  in  reply.    If  the  contention  of  the  plaintiffs  is  right 
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1893       that  because  a  proprietary  article  contains  poison  as  one  of  its 

Phaema-    ingredients  it  is  a  poison  within  the  meaning  of  the  Act,  the 

^Society    ^^^^  ^"^^  proprietary  articles  would  be  stopped ;  they 

^-  ^  could  not  be  sold  by  any  one  who  was  not  a  chemist,  nor  could 
Piper  &  Co.  .  j      j  >  ^ 

a  chemist  sell  them,  for  he  would  not  know  the  quantity  of 

poison  they  contained,  and  could  therefore  not  comply  with  the 

requirements  of  s.  17  as  to  entering  the  quantity  in  his  books. 

[Collins,  J.    That  depends  on  the  meaning  of  "  article  "  in 

s.  17.] 

The  word  must  be  taken  to  mean  "  poison  "  in  both  branches 
of  the  section. 


Lawkance,  J.  I  have  during  the  argument  felt  considerable 
doubt,  which  I  cannot  say  has  been  altogether  removed,  but, 
after  giving  the  best  consideration  I  can  to  the  question 
whether  a  person  who  is  not  a  chemist  can  sell  a  proprietary 
medicine  containing  poison,  I  have  come,  not  altogether 
willingly,  to  the  conclusion  that  he  cannot.  By  the  preamble 
of  the  statute,  it  is  declared  to  be  expedient  for  the  safety  of 
the  public  that  persons  keeping  open  shop  for  the  retailing, 
dispensing,  or  compounding  of  poisons  should  have  a  competent 
practical  knowledge  of  their  business,  and  should  be  examined 
and  registered,  and  by  s.  1  it  is  made  unlawful  for  any  person 
to  sell  or  keep  open  shop  for  retailing,  dispensing,  or  com- 
pounding poisons  unless  he  is  a  pharmaceutical  chemist  or 
chemist  and  druggist  within  the  meaning  of  the  Act,  and  is 
registered  under  the  Act.  The  question  for  us  is  whether  the 
appellants  were  such  persons — that  is,  persons  who  not  being 
chemists  were  retailing  a  poison.  Our  attention  has  been  called 
to  several  sections,  the  first  important  one  being  s.  15,  under 
which  the  defendants  were  convicted  ;  that  section  provides  (inter 
alia)  that  any  person  who  sells  or  keeps  an  open  shop  for  the 
retailing,  dispensing,  or  compounding  poisons,  not  being  a  duly 
registered  pharmaceutical  chemist  or  chemist  and  druggist, 
shall  be  liable  to  a  penalty  of  five  pounds  for  every  offence. 
The  penalty  inflicted  by  that  section  is  the  penalty  to  which  the 
county  court  judge  has  found  the  defendants  to  be  liable.  The 
only  exception  to  the  prohibition  of  a  person  retailing  poison 
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is  contained  in  s.  16,  which  provides  that  nothing  in  the  pre-  1893 
ceding  sections  of  the  Act  is  to  extend  to  or  interfere  with  the  Phaema- 
business  of  a  legally  qualified  apothecary,  &c.,  nor  with  the  ^society 
making  of  or  dealing  in  patent  medicines,  nor  witti  the  business 
of  wholesale  dealers  in  supplying  poisons  in  the  ordinary  course 
of  wholesale  dealings.    Now,  it  is  argued  that  whatever  this 
article  chlorodyne  may  be,  whether  it  is  a  poison  or  not,  it  is  at 
any  rate  a  patent  medicine,  and,  therefore,  the  requirements  of 
the  Act  have  no  reference  to  it.    I  will  deal  with  that  point  first. 

We  have  been  referred  to  52  Geo.  3,  c.  150,  which  relates 
to  the  liability  of  patent  and  other  medicines  to  stamp  duty ; 
the  schedule  enumerates  a  number  of  medicines,  and  then 
goes  on  to  embrace  in  very  wide  language  (I  put  it  shortly) 
all  other  pills,  powders,  lozenges,  &c.,  and  all  preparations  to 
be  used  as  medicines.  It  deals  with  three  classes  of  persons 
whose  medicines  may  come  under  the  schedule,  those  who  claim 
an  exclusive  right  to  make  or  prepare  secret  medicines,  those 
who  have  a  title  under  letters  patent,  and  those  who  own  what 
are  called  nostrums  or  proprietary  medicines,  all  of  whom  are 
mentioned  as  entirely  distinct  classes.  It  has  been  contended 
for  the  appellants  that  the  term  "  patent  medicines  "  includes 
all  the  medicines  dealt  with  in  the  schedule,  and  at  first  I  was 
impressed  with  this  view  of  the  case ;  but,  seeing  that  the 
distinction  is  clearly  taken  in  that  statute  between  proprietary 
medicines  and  medicines  protected  by  letters  patent,  I  have 
come  to  the  conclusion  on  this  branch  of  the  case  that  the 
expression  "  patent  medicine "  in  s.  16  means  a  medicine 
protected  by  letters  patent  under  the  great  seal,  and,  therefore, 
that  the  rights  reserved  under  s.  16  do  not  apply  in  the  case  of 
chlorodyne. 

On  the  other  branch  of  the  case,  as  to  what  is  meant  by 
"  poison,"  our  attention  has  been  called  to  s.  17,  as  to  the 
regulations  to  be  observed  by  persons  properly  qualified  to  sell 
poisons ;  and  although  in  one  sense  that  section  does  not  bear 
on  the  present  case,  it  is  useful  as  an  illustration,  and  as 
shewing  what  the  legislature  meant  wlien  it  used  the  word 
"  poison."  [The  learned  judge  read  the  section.]  The  defendants 
contend  that  the  expression  "  article "  means  poison  alone,  a 
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1893  poison  pure  and  simple,  and  asks  us  to  say  that  the  word  has 
Phakma-  no  application  to  a  compound  or  medicine  of  which  a  poison 
^Society  merely  an  ingredient.  I  was  for  some  time  impressed  by 
that  argument ;  but  upon  the  whole  I  am  of  opinion  that  the 
Act  is  not  to  be  construed  in  that  restricted  sense,  and  to  be 
held  to  apply  only  to  the  sale  of  poisons  pure  and  simple,  though 
I  do  not  feel  sure  that  that  was  not  the  intention  of  the  legisla- 
ture. This  view  is  strengthened  by  the  language  of  the  latter 
part  of  s.  17,  which  says  that  its  provisions  are  not  to  apply  to 
any  article — that  is,  any  article  being  a  poison — when  forming 
part  of  the  ingredients  of  a  medicine  dispensed  by  a  person 
registered  under  the  Act;  that  is  to  say,  when  there  is  the 
protection  afforded  to  the  public  by  the  fact  that  the  medicine 
is  dispensed  by  a  properly  qualified  person,  the  poison  label  and 
certain  other  formalities  may  be  dispensed  with.  The  conclusion 
which  I  should  draw  from  the  earlier  part  of  the  section  is  that 
if  a  medicine  contains  a  poison  it  must  be  labelled  as  a  poison, 
and  the  requirements  of  the  section  must  be  carried  out  by  the 
seller  making  the  necessary  entry  under  Schedule  F  as  to  the  name 
and  quality  of  the  poison  sold,  &c.  It  is  contended  that  this 
could  not  be  done  in  the  case  of  a  proprietary  medicine  if  the 
seller  did  not  know  the  amount  of  poison  it  contained  ;  but  that 
seems  to  be  the  very  mischief  at  which  the  Act  might  be 
supposed  to  aim,  and  I  should  imagine  one  of  the  objects  of  the 
plaintiffs  to  be  to  find  out  what  proprietary  medicines  contain 
poisons  and  the  quantity  they  contain.  The  observation,  at  any 
rate,  does  not  apply  to  the  case  of  chlorodyne,  because  it  is 
known  to  contain  poison,  and  the  quantity  of  the  poison  is  also 
known.  The  Act  would,  in  my  opinion,  be  sufficiently  complied 
with  if  the  seller  entered  under  the  head  of  name  and  quantity 
of  poison  the  number  of  bottles  of  chlorodyne  sold. 

Of  course,  every  case  can  be  so  put  as  to  appear  ridiculous,  and 
the  case  has  been  put  to  us  of  a  medicine  containing  an  in- 
finitesimal quantity  of  poison ;  but  it  is  obvious  that,  at  any  rate, 
no  harm  would  be  done  by  labelling  such  a  medicine  "  poison." 
There  is  a  point  at  which  any  medicine  containing  poison  may 
become  dangerous,  and  we  ought  not  to  fritter  away  the  pro- 
visions of  an  Act  of  Parliament  the  object  of  which  is  to  protect 
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the  public  and  to  prevent  unqualified  persons,  who  may  have  no  1893 
scientific  or  chemical  knowledge  whatever,  from  retailing,  dis-  Phabma- 
pensing,  or  compounding  poisons.    There  is  a  ybtj  probable  and  ^sqwety 
sufficient  reason  for  the  exception  in  favour  of  patent  medicines, 
for  any  one  can  by  inquiry  find  out  of  what  they  are  compounded, 
while  the  ingredients  of  a  proprietary  medicine  can  only  be 
ascertained  by  analysis.     That  accounts  for  the  proceedings 
taken  by  the  plaintiffs  to  get  this  article,  chlorodyne,  labelled  as 
a  poison.    The  decision  of  the  learned  magistrate  is  not  binding 
on  us  in  this  case;  but  I  certainly  think  that  if  chlorodyne 
contains  a  poison  it  is  right  that  it  should  be  labelled  "  poison," 
and  then,  as  it  contains  a  poison,  the  seller,  if  not  a  properly 
qualified  person  under  the  Act,  would  be  liable  to  the  penalties 
imposed  by  s.  15.    I  think,  therefore,  that  the  decision  of  the 
learned  county  court  judge  was  right  and  should  be  affirmed. 

Collins,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  for 
me  to  go  through  the  sections  of  the  Acts  of  Parliament,  which 
have  been  dealt  with  very  fully  by  my  learned  brother.  There 
are  two  points  for  our  consideration :  first,  was  the  thing  sold  a 
poison  within  the  meaning  of  the  Act  ?  and,  secondly,  if  so,  does 
it  come  within  the  exception  in  favour  of  patent  medicines  in 
s.  16  ?  An  exceedingly  able  argument  has  been  addressed  to  us 
on  behalf  of  the  defendants,  and  the  question  is  of  considerable 
difficulty,  nor  do  I  feel  perfectly  sure  that  the  conclusion  at 
which  I  have  arrived  is  the  correct  one.  In  this  particular  case, 
I  think  that  the  article  in  question,  chlorodyne,  is  a  poison 
within  the  meaning  of  the  Act ;  it  contains  among  its  ingredients 
more  than  one  poison,  namely,  opium,  or  a  preparation  of  opium, 
and  chloroform,  both  of  which  are  included  in  the  second  part  of 
the  schedule ;  and  it  was  sold  in  a  bottle  containing  sufficient 
morphine  (which  is  the  active  principle  of  opium)  to  kill  an 
adult  if  the  whole  contents  were  taken  at  once.  In  the  particular 
case,  therefore,  I  take  it  that  the  thing  sold  was,  in  its  entirety, 
a  poisonous  thing  :  that  is,  that  a  small  quantity  might  kill  the 
person  taking  it.  I  am  also  of  opinion,  for  reasons  that  I  shall 
give  later  on,  that  it  is  a  compound  into  which  a  scheduled  poison 
enters  as  an  ingredient,  and  that  it  complies  for  that  reason  with 
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1893  the  designation  of  a  poison  as  dealt  with  by  the  Act.  But  though 
Phaema-  I  am  of  this  opinion  with  regard  to  this  particular  article, 
Society  chlorodyne,  I  do  not  think  it  necessary  to  lay  down  a  rule  which 
would  cover  every  case  where  a  compound  contains  an  infini- 
tesimally  small  quantity  of  poison ;  that  question  can  be  dealt 
with  when  it  arises.  Here  there  is  a  small  quantity  sold  which 
is  capable  of  poisoning  an  adult :  is  it  a  poison  within  the  mean- 
ing of  the  Act  ?    I  think  it  is. 

The  Act  in  s.  1  makes  the  sale  of  poisons  unlawful  except  by 
certain  persons,  and  it  contains  a  schedule  in  two  parts  which 
include  different  poisons,  as  to  which  different  provisions  are 
made;  chloroform  is  put  absolutely  in  the  second  part  of  the 
schedule,  without  any  mention  of  preparations  of  it ;  but  opium 
is  included  with  all  its  preparations ;  and  it  was  forcibly  argued 
that  the  schedule  can  only  include  the  actual  poisons  named  in 
it,  and  that  the  Act  does  not  apply  to  something  into  which  one 
of  those  poisons  enters,  but  which  is  itself  incapable  of  being 
described  either  as  a  poison  or  as  a  preparation  of  a  poison.  I 
do  not  think  that  chlorodyne  can  be  properly  described  as 
opium,  or  as  a  preparation  of  opium,  and,  a  fortiori,  it  could  not 
be  described  as  chloroform ;  it  is  therefore  necessary  for  us,  if 
we  decide  against  the  defendants,  to  hold  that  the  Act  applies 
to  something  more  than  a  scheduled  poison  or  its  preparations ; 
in  other  words,  that  an  article  may  be  poisonous  which  does 
not  consist  exclusively  either  of  a  poison  itself  or  of  what  can 
be  designated  as  a  preparation  of  a  poison. 

Is  then  the  operation  of  the  Act  limited  to  that  which  consists 
exclusively  of  a  scheduled  poison  or  of  some  of  its  preparations  ? 
I  think  not.  The  purport  of  this  legislation  is  shewn  by  the 
provisions  of  s.  17 ;  for  after  prescribing  the  precautions  to  be 
taken  by  chemists  in  the  sale  of  the  poisons  mentioned  in  the 
schedule,  it  goes  on  to  say  that  the  provisions  of  the  section  are 
not  to  apply  to  the  supplying  of  medicine  by  legally  qualified 
apothecaries  to  their  patients,  nor  to  any  article  when  forming 
part  of  the  ingredients  of  any  medicine  dispensed  by  a  person 
registered  under  the  Act.  That  exception  shews  that  the  legis- 
lature contemplated  that  but  for  its  insertion  in  the  Act  a 
medicine,  one  of  the  ingredients  of  which  was  a  scheduled  poison. 
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would  be  within  the  Act  and  would  come  within  its  prohibition.  1893 
This  seems  a  very  strong  argument  to  shew  that  the  legislature  Pharma- 
did  not  intend  to  limit  the  operation  of  the  Act  either  to  a  mere  ^so^ciety 
poison  or  to  a  preparation  of  a  poison,  in  the  sense  of  excluding 
every  other  compound  or  ingredient  sold.    This  is  not  merely 
my  own  view,  but  it  is  the  view  expressed  in  Berry  v.  Hender- 
son (1)  ;  in  that  case  it  was  not  a  mere  dictum,  but  was  necessary 
to  the  decision.    There  the  thing  sold  was  prussic  acid  mixed 
with  rose-water,  and  the  seller,  a  registered  chemist,  was  prose= 
cuted  under  s.  17 ;  it  was  suggested  that  some  of  the  formalities 
prescribed  by  that  section  had  not  been  complied  with ;  but  it 
was  conceded  throughout  the  case  that  the  mixture,  which  was 
very  largely  diluted,  and  which  was,  taken  in  its  entirety, 
neither  prussic  acid  nor  a  preparation  of  prussic  acid,  was  a 
poison,  and  that  the  seller  had  been  properly  convicted  unless  he 
could  bring  himself  within  the  exemption  by  shewing  that  the 
mixture  was  a  medicine  into  which  poison  entered  as  an  ingre- 
dient.   The  Court  thought  that,  although  there  were  only  two 
things  in  the  compound,  prussic  acid  and  rose-water,  that  did 
not  prevent  the  prussic  acid  being  only  an  ingredient ;  and  they 
further  held  that,  having  reg:ard  to  the  purposes  to  which  it  was 
to  be  applied,  the  compound  might  be  described  as  a  medicine, 
and  was  therefore  within  the  exemption.    But  to  reach  that 
conclusion  it  was  necessary  first  to  find  that  it  fell  within  the 
general  provisions  of  the  Act  before  the  exemption  could  attach 
to  it.   In  his  judgment  Lush,  J.,  says :  "  I  am  of  opinion  that  the 
appellant  has  brought  himself  within  the  proviso  in  s.  17.  The 
first  part  of  the  section,  the  enacting  part,  applies  to  the  sale  of 
poisons,  and  amongst  the  poisons  enumerated  is  prussic  acid. 
I  observe  that  the  schedule  seems  to  treat  all  the  poisons  as  sold 
in  their  simple  state  or  in  some  form  of  preparation  alone,  and  it 
does  not  appear  to  contemplate  any  of  them  being  mixed  up 
with  other  ingredients — it  applies  to  them  pure  and  simple. 
But  taking  the  general  sweeping  words  of  the  enactment  alone, 
they  would  have  prohibited  any  medical  man,  perhaps,  from 
dispensing  a  prescription  that  contained  a  poison.    In  order  to 
obviate  that,  the  proviso  is  inserted,Svhich  says  that  none  of  the 
(1)  Law  Rep.  5  Q.  B.  29(5. 
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provisions  of  this  section  *  shall  apply  to  any  medicine  supplied 
by  a  legally  qualified  apothecary  to  his  patient,  nor  apply  to  any 
article  when  forming  part  of  the  ingredients  of  any  medicine 
dispensed  by  a  person  registered  under  this  Act.'  "  The  view  of 
that  learned  judge,  therefore,  seems  to  have  been  that  the  Act 
applied  to  the  sale  of  a  compound  which  was  made  up  in  part  of 
a  scheduled  poison,  and  it  seems  to  have  been  necessary  to  his 
decision  that  he  should  entertain  that  view;  it  is  a  distinct 
authority  for  the  proposition  which  I  am  now  laying  down. 
When  that  proposition  is  once  established  the  question  of 
whether  there  is  more  or  less  of  a  scheduled  poison  in  the  com- 
pound is  not  one  that  has  any  logical  bearing  on  the  question 
until  we  arrive  at  the  principle  de  minimis  non  curat  lex.  But 
it  is  not  necessary  for  us  to  lay  down  any  principle  of  universal 
application,  or  any  principle  beyond  that  which  applies  to  this 
particular  case,  for  there  cannot  be  the  faintest  doubt  that  in  the 
present  case  a  scheduled  poison  constituted  a  very  considerable 
factor  in  the  composition  of  the  article  sold.  That  decides,  in 
my  view,  the  first  point  against  the  defendants,  that  is,  that 
chlorodyne  is  a  poison. 

Before  passing  to  the  next  point,  I  must  deal  with  a  very 
forcible  argument  addressed  to  us  on  the  wording  of  s.  17.  It  is 
said,  and  I  think  rightly,  that  the  word  "  article  "  in  the  latter 
part  of  the  section,  in  the  proviso,  means  the  poisonous  element 
only,  and  not  the  whole  compound ;  the  words  are,  "  nor  apply  to 
any  article  when  forming  part  of  the  ingredients  of  any  medicine 
dispensed  by  a  person  registered  under  this  Act."  But  if  the 
use  of  the  word  "  article  "  in  the  earlier  part  of  the  section  obliges 
a  chemist  to  enter  the  quantity  of  the  poison  sold — that  is,  if 
"  article  "  bears  the  same  meaning  in  both  parts  of  the  section — 
he  cannot,  it  is  contended,  in  the  case  of  a  proprietary  medicine, 
such  as  chlorodyne,  comply  with  the  requirements  of  the  section, 
for  he  does  not  know  the  exact  amount  of  poison  contained  in 
the  medicine,  and  therefore  cannot  enter  in  his  book  the  quantity 
of  the  scheduled  poison  that  he  is  selling,  but  only  the  quantity 
of  the  compound.  I  do  not  think  it  is  necessary  to  place  the 
same  meaning  on  the  word  "  article "  in  both  branches  of  the 
section,  although  I  am  averse  to  putting  different  meanings  on 
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the  same  word  in  the  same  section.  There  seems,  however,  to  be 
a  certain  laxity  in  the  way  in  which  the  word  is  used  by  the 
legislature  in  the  first  part  of  the  section,  and  it  may  fairly  be 
construed  to  mean  the  thing  sold,  if  and  when  that  thing,  in  the 
opinion  of  the  Court,  comes  under  the  designation  poison." 
For  the  reasons  I  have  given,  chlorodyne  does,  in  my  judgment, 
on  the  whole,  come  under  this  designation,  although  it  does  not 
consist  exclusively  of  a  scheduled  poison  and  cannot  properly  be 
described  as  a  preparation  of  one ;  and  having  once  arrived  at 
the  conclusion  that  the  thing  sold  may  be  properly  designated 
as  a  poison,  I  feel  no  difficulty  in  holding  that  the  obligation 
upon  the  chemist  selling  it  to  put  down  the  quantity  of  the 
poison  sold  would  be  satisfied  by  entering  the  quantity  of  the 
particular  compound — in  this  case  it  might  be  the  bottle  of 
chlorodyne — and  that  it  would  not  be  necessary  to  put  down  the 
quantity  of  scheduled  poison  contained  therein. 

Then  comes  the  second  point,  which  for  some  time  considerably 
impressed  me  :  whether  the  appellants  have  brought  themselves 
within  the  exception  in  s.  16  in  favour  of  persons  making  or 
dealing  in  patent  medicines.  It  is  said  that  the  expression 
"  patent  medicine  "  is  a  rough  way  of  describing  medicines  that 
are  dealt  with  in  the  same  v/ay  as  patent  medicines  under  the 
legislation  relating  to  stamps,  and  that  there  was  evidence  before 
the  learned  county  court  judge  that  at  the  time  of  the  passing  of 
the  Act  of  1868  the  term  "  patent  medicine  "  was  not  confined  to 
what  can  be  technically  so  described — that  is,  medicines  in  respect 
of  which  letters  patent  have  been  granted  ;  but  that  it  meant 
broadly  speaking,  proprietary  medicines ;  and  it  was  contended 
that  the  same  meaning  should  be  given  to  it  in  this  section.  I 
have  come,  however,  to  the  conclusion,  having  regard  to  the 
object  of  this  statute  and  to  the  provisions  of  52  Geo.  3,  c.  150, 
that  we  ought  not  to  put  on  the  expression  "  patent  medicines  " 
in  the  Act  of  1868  a  meaning  which  would  so  very  greatly  en- 
large its  prima  facie  meaning — that  is,  a  medicine  that  is  the 
subject  of  letters  patent.  What  is  the  object  of  the  Act  ?  It 
deals  with  the  sale  of  poisons ;  its  title  shews  that  it  is  intended 
to  regulate  their  sale,  and  to  alter  and  amend  the  Pharmacy  Act, 
1852.    Broadly  speaking,  therefore,  it  deals  with  the  sale  of 
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1893  poisonous  drugs,  and  does  not  deal,  as  has  been  suggested,  with 
Phaema-  the  sale  of  soap  and  things  of  that  nature.  The  legislature  was 
^SocMTY  dealing  with  the  safety  of  the  public  in  the  dispensing  of  poison- 
ous drugs,  and  insisted  on  such  things  being  only  dealt  with  by 
competent  persons,  making,  however,  an  exception  in  favour  of 
the  class  of  patent  medicines.  The  onus  lies  on  the  person  who 
says  that  the  term  "  patent  medicine  "  means  something  other 
than  patent  medicines  in  the  strict  sense  of  shewing  why  other 
medicines  should  be  brought  within  this  exception,  and  the  only 
reason  suggested  is  that  it  would  be  manifestly  unjust  to  include 
proprietary  medicines  in  the  provisions  of  the  Act.  In  my 
opinion,  no  satisfactory  case  has  been  made  in  favour  of  sweeping 
the  very  large  class  of  proprietary  medicines  into  the  immunity 
extended  to  patent  medicines,  the  object  of  the  Act  being  for 
the  safety  of  the  public  to  secure  that  compounds  into  which  a 
scheduled  poison  enters — for  that  is  now  my  view  of  the  Act — 
shall  only  be  dispensed  by  persons  having  a  technical  knowledge 
of  their  properties.  Can  there  be  anything  more  dangerous  than 
to  allow  a  medicine  which  is  called  a  proprietary  medicine,  but 
which  may  contain  poison  to  any  amount,  to  be  sold  or  com- 
pounded by  any  unskilled  person  who  chooses  to  compound  or 
sell  it  ?  Such  a  person,  intending  to  put  in  a  grain  of  poison, 
might  put  in  a  drachm,  and  then  the  very  mischief  and  danger 
would  be  open  to  the  public  which  the  Act  was  passed  to  meet. 
That  mischief  does  not  exist  in  the  case  of  patent  medicines,  for 
any  one  can  find  out  the  exact  ingredients  used  in  them ;  but 
the  case  is  altogether  different  with  those  which  are  merely  the 
subject  of  some  proprietary  right. 

That  proposition  is  emphasized  when  we  examine  the  definition 
in  the  Stamp  Medicines  Act,  1812,  an  Act  which  deals  not  only 
with  patent  medicines,  but  also  with  proprietary  medicines,  and 
which  contains  very  large  words  as  to  what  comes  within  that 
description.  The  schedule  includes  "  all  other  pills,  &c.,  and  all 
other  chemical  and  ofiScinal  preparations  whatsoever,  to  be  used 
or  applied  externally  or  internally  as  medicines  or  medicaments 
for  the  prevention,  cure,  or  relief  of  any  disorder  or  complaint 
incident  to  or  in  anywise  affecting  the  human  body,  made,  pre- 
pared, uttered,  vended,  or  exposed  to  sale  by  any  person  or  persons 
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whatsoever,  wherein  the  person  making,  preparing,  uttering,  1893 
vending,  or  exposing  to  sale  the  same" — it  then  goes  on  to  Phahma- 
mention  separately  patent  medicines  in  the  proper  sense  of  the  ^socSrr 
term,  that  is,  medicines  prepared  or  sold  under^  the  authority  -p^^^^'^  qq 
of  letters  patent  under  the  great  seal,  and  then  deals  at  length 
with  nostrums  and  proprietary  medicines.    The  effect  of  yielding 
to  the  defendants'  contention  would  be  that  practically  any 
person,  with  however  slight  a  claim  to  a  proprietary  right,  might 
put  forward  a  claim,  or  send  out  a  compound  with  an  advertise- 
ment claiming  that  it  was  a  nostrum  or  a  specific,  and  so  bring 
that  compound  within  the  designation  of  a  proprietary  medicine, 
and  as  such  get  for  it  that  complete  immunity  which  is  accorded 
to  patent  medicines.    That  is  to  say,  a  person,  however  ignorant, 
might  mix  and  sell  as  much  poison  as  he  chose,  without  leaving 
any  trace  of  such  sale  that  could  be  followed  up  if  investigation 
became  necessary,  although  one  of  the  main  provisions  of  this 
Act  is  that  whereby  the  amount  of  poison  sold  and  the  person 
to  whom  it  is  sold  can  be  traced.    In  my  opinion,  therefore, 
no  case  has  been  made  for  including  proprietary  medicines 
within  the  class  of  patent  medicines;   the  language  of  the 
section  is  against  the  defendants ;  they  have  not  discharged 
the  onus  which  lay  upon  them,  nor  have  they  satisfied  me 
that  the  principles  of  justice  and  of  common  sense  are  in  their 
favour. 

It  is  said  that  our  decision  will  stop  the  sale  of  proprietary 
medicines :  that  a  person  who  is  not  a  chemist  will  be  unable  to 
sell  them  because  they  are  poisons,  and  a  chemist  will  be  unable 
to  sell  them  except  under  conditions  with  which  it  is  impossible 
for  him  to  comply.  That  is  the  argument  upon  s.  17  ;  but  upon 
dissecting  it  I  am  not  much  impressed  with  it ;  for  if  a  proprietary 
medicine  is  one  which  it  is  worth  the  while  of  the  public  to  buy 
and  of  the  chemist  to  sell,  it  is  worth  the  latter's  while  to  as- 
certain by  analysis  the  quantity  of  poison  or  deleterious  in- 
gredient which  it  contains ;  and  when  that  is  once  ascertained  a 
chemist  would  have  no  difficulty  in  complying  with  the  require- 
ments of  s.  17  by  entering  in  his  book  the  amount  of  the  poisonous 
ingredient.  That  is  a  difficulty  which  can  be  overcome,  and 
which  does  not  involve  so  great  an  inconvenience  as  the  public 
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1893  danger  which  would  result  from  incompetent  persons  being  at 
Pharma-    liberty  to  dispense  poisons  as  they  chose. 

CEUTICAL 

Society  Appeal  dismissed.  (1) 


V. 

Piper  &  Co. 


Solicitors  for  plaintiffs :  Flux,  Son  &  Co. 
Solicitors  for  defendants :  Neve  &  BeeJc. 


W.  J.  B. 


[IN  THE  COURT  OF  APPEAL.] 

KEARNEY,  Appellant;  WHITEHAVEN  COLLIERY  COMPANY, 
Respondents. 

Mine — Wages — Payment  hy  Weight  of  Mineral — Special  Agreement  for  Deduc- 
tions, Validity  of — Contract — Illegal  Stipulation,  effect  of,  where  Good 
Consideration  for  Contract — Coal  Mines  Regulation  Act,  1887  (50  <fc51  Vict, 
c.  58),  s.  12. 

By  s.  12  of  the  Coal  Mines  Regulation  Act,  1887,  where  tlie  amount  of  wages 
paid  to  any  of  the  persons  employed  in  a  mine  depends  on  the  amount  of 
mineral  gotten  by  them,  those  persons  shall  be  paid  according  to  the  actual 
weight  gotten  by  them  of  the  mineral  contracted  to  be  gotten — provided  that 
nothing  in  this  section  shall  preclude  the  owner  of  the  mine  from  agreeing  with 
the  persons  employed  that  deductions  shall  be  made  in  respect  of  stones  or 
substances  other  than  the  mineral  contracted  to  be  gotten,  such  deductions 
being  determined  in  such  special  mode  as  may  be  agreed  upon  between  the 
owner  and  the  persons  employed. 

The  appellant  was  employed  by  the  respondents  at  their  colliery  upon  the 
terms  that  he  should  be  paid  wages  according  to  the  weight  of  coal  gotten  by 
him ;  that  he  should  not  leave  his  employment  without  giving  fourteen  days' 
notice,  and  that  deductions  should  be  made  in  respect  of  dirt  sent  up  to  the 
surface  with  the  coal ;  and  the  following  special  mode  of  determining  those 
deductions  was  agreed  upon  between  the  respondents  and  the  persons  employed 
by  them  : — About  one  tub  in  twenty  sent  up  to  the  surface  was  selected  at 
random  for  testing.  The  dirt  in  that  tub  was  separated  from  the  coal  and 
weighed,  and  if  the  tub  contained  more  than  a  certain  weight  of  dirt,  the  man 
who  sent  it  up  was  not  paid  anything  in  respect  of  the  coal  therein.  The  men 
sending  up  the  other  nineteen  tubs  were  paid  on  the  total  weight  of  the  contents 
of  each  tub  as  though  it  contained  coal  only  : — 

Seld,  that  the  proviso  in  s.  12  was  controlled  by  the  first  part  of  that  section, 
and  did  not  authorize  any  agreement  by  which  a  person  employed  was  not  to 
be  paid  on  the  weight  of  the  coal  in  a  particular  tub ;  that  the  agreement  with 
respect  to  the  special  mode  of  making  deductions  for  dirt  was  therefore  illegal. 


0.  A. 

1893 
April  19. 


(1)  Leave  to  appeal  was  given,  but  no  appeal  was  brought  from  the  decision. 
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but  that  the  illegality  in  that  respect  did  not  vitiate  the  whole  contract  of  0.  A. 
employment  so  as  to  justify  the  appellant  in  leaving  without  giving  fourteen  IS93 
days'  notice. 


Keaknet 

V. 


Appeal  from  a  judgment  of  the  Queen's  Bench*" Division  upon  Whitehaven 
a  case  stated  by  justices  of  the  peace  for  the  county  of  Cumber-  ^Jollieby  Co. 
land,  under  the  Summary  Jurisdiction  Act,  1879. 

The  respondents,  a  colliery  company,  took  out  a  summons 
under  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict, 
c.  90),  against  the  appellant,  a  collier  in  their  employment, 
claiming  7s.  6d.  damages  for  breach  of  contract  by  the  defendant 
in  neglecting  to  proceed  to  or  perform  his  duties  as  a  collier  in 
William  Pit,  on  March  3  and  4,  1892.  The  material  facts 
appearing  in  the  case  originally  stated  by  the  justices,  and  in  a 
supplemental  case  stated  by  them  on  hearing  further  evidence, 
after  the  original  case  had  been  remitted  to  them  by  the  Court 
of  Appeal  for  that  purpose,  were  as  follows : — 

Prior  to  March  3,  1892,  the  appellant  entered  into  a  contract 
of  service  with  the  respondents,  and  signed  a  document  of  which 
the  material  parts  were  as  follows :  "  I,  the  undersigned,  in 
consideration  of  being  employed  at  this  colliery,  do  hereby 
agree  to  give  to,  and  to  receive  from,  the  Whitehaven  Colliery 
Company  fourteen  days'  notice  to  terminate  such  employment ; 
and,  in  the  event  of  my  leaving  without  giving  such  notice,  to 
render  myself  liable  to  be  proceeded  against  according  to  law. 
And  I  also  further  agree  that  breach  of  rules  on  my  part  shall 

render  me  liable  to  instant  dismissal  And  I  also  further 

agree  to  the  company  making  the  undermentioned  deduction 
from  my  wages,  namely  ....  moneys  advanced  by  the  company 
on  my  behalf  for  any  of  the  following  purposes,  namely,  contri- 
butions to  friendly  society  or  club,  or  for  the  education  of  my 
children,  house-rent,  and  fines  for  dirt." 

The  wages  paid  to  the  persons  employed  in  the  mine  were 
paid  according  to  the  weight  of  coal  gotten  by  them ;  the  dirt 
referred  to  in  the  contract  was  dirt — not  being  coal,  nor  of  the 
nature  or  substance  of  coal — sent  up  from  the  mine  with  coal. 
Por  a  long  time  prior  to  December  2, 1891,  a  system  of  fines  and 
forfeitures  had  been  in  force  at  the  pit  in  respect  of  dirt  sent  up 
with  the  coal.    The  practice  was  that  about  one  tub  in  twenty 
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C.  A.      was  tested  for  dirt  by  testers  employed  by  the  mine-owners,  the 
1893       cbeck-weigber  employed  by  the  men  having  the  opportunity  of 
Kbaeney    checking  the  testing  if  he  desired  to  do  so.    The  dirt  was 
Whitehaven  separated  from  the  coal  by  riddling,  and  weighed.  On  December  2, 
CoLLiEEY  Co.  1391^  a  revised  scale  of  fines  and  forfeitures  in  respect  of  dirt 
was  arranged  between  the  employers  and  the  men  employed  in 
the  pit.    By  that  arrangement  there  was  no  fine  or  forfeiture  if, 
after  the  coal  was  riddled,  the  amount  of  dirt  in  the  tub  (which 
would  contain  about  15  cwt.)  did  not  exceed  25  lbs.  If  the  amount 
of  dirt  after  riddling  exceeded  25  lbs.,  but  did  not  exceed  35  lbs., 
one-half  of  the  tub  was  to  be  forfeited,  the  collier  who  sent  the 
tub  up  receiving  payment  only  in  respect  of  half  the  weight  of 
the  total  contents  of  the  tub.    If  the  amount  of  dirt  after 
riddling  exceeded  35  lbs.,  then  the  whole  tub  was  forfeited,  the 
collier  who  sent  it  up  receiving  no  payment  in  respect  of  it.  The 
tubs  were  selected  for  testing  at  random,  and  the  name  of  the 
collier  who  sent  up  the  tub  was  not  ascertained  until  the  tub  had 
been  emptied,  when  his  tally  would  be  found  at  the  bottom  of  it. 

On  March  3  and  4,  1892,  the  appellant  did  not  proceed  to  his 
work  at  the  pit.  He  had  not  previously  given  the  fourteen  days' 
notice  of  his  intention  to  leave  the  respondents'  employment 
required  by  the  contract.  At  the  hearing  before  the  justices  the 
appellant's  solicitor  contended  that  the  system  of  making  deduc- 
tions in  respect  of  fines  for  dirt  was  illegal,  and  that  the  appellant 
therefore  was  not  bound  by  the  contract  of  employment,  and  was 
justified  in  refusing  to  work  under  it.  The  justices  held  the 
appellant  liable  in  damages  ;  and,  being  satisfied  upon  the 
evidence  given  for  the  respondents  that  by  reason  of  the  appel- 
lant's not  proceeding  to  work  on  the  days  named  they  had 
suffered  the  damage  claimed,  ordered  him  to  pay  to  them  the 
sum  of  seven  shillings  and  sixpence. 

The  questions  for  the  opinion  of  the  Court  were — (1.)  whether 
the  justices  were  right  in  holding  that  the  appellant  was  not 
justified  in  leaving  his  work  without  notice;  and  (2.)  in  the 
event  of  the  appellant  not  being  justified  in  leaving  his  work 
without  notice,  were  the  justices  right  in  holding  that  the  appel- 
lant was  liable  in  damages  to  the  respondents  ?  If  the  Court 
should  be  of  opinion  that  the  justices  were  wrong  in  either  of 
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those  points,  then  the  order  to  be  quashed  and  judgment  entered  C.  A. 
for  the  appellant.  If  the  Court  should  be  of  opinion  that  the  1893 
justices  were  right,  then  the  order  to  stand.  Keaeney 

The  Divisional  Court  (Grantham  and  Charges,  JJ.)  gave  -Whitehaven 
judgment  for  the  respondents.  Grantham,  J.,  was  of  opinion  Colliery  Co. 
that  the  special  mode  of  determining  the  deductions  to  be  made 
in  respect  of  fines  for  dirt,  which  had  been  agreed  upon  between 
the  respondents  and  their  workmen,  was  not  in  contravention  of 
the  Coal  Mines  Kegulation  Act,  1887  (50  &  51  Yict.  c.  58), 
s.  12  (1),  and  that,  under  the  proviso  in  that  section,  the  mine- 
owner  and  the  persons  employed  by  him  were  entitled  to  agree 
upon  a  deduction  from  the  latters'  wages  in  respect  of  stones  and 
substances  other  than  minerals  sent  up  with  the  coal,  even 
although  the  special  mode  of  determining  the  deduction  involved 
that  the  person  employed  was  not  paid  anything  in  respect  of 
the  weight  of  the  coal  in  the  particular  tub  selected  for  testing. 
The  learned  judge  was  also  of  opinion  that  the  decision  of  the 
House  of  Lords  in  Netherseal  Colliery  Co.  v.  Bourne  (2)  (in  which 
the  question  turned  upon  a  deduction  in  respect  of  coal,  and 
(1)  Sect.  12 :  "  Where  the  amount     his  drawer,  or  by  the  person  imme- 


of  wages  paid  to  any  of  the  persons 
employed  in  a  mine  depends  on  the 
amount  of  mineral  gotten  by  them, 
those  persons  shall  be  paid  according 
to  the  actual  weight  gotten  by  them 
of  the  mineral  contracted  to  be  gotten, 
and  the  mineral  gotten  by  them  shall 
be  truly  weighed  at  a  place  as  near  to 
the  pit  mouth  as  is  reasonably  practi- 
cable. 

"  Provided  that  nothing  in  this  sec- 
tion shall  preclude  the  owner,  agents 
or  manager  of  the  mine  from  agreeing 
with  the  persons  employed  in  the  mine 
that  deductions  shall  be  made  in  re- 
spect of  stones  or  substances  other 
than  the  mineral  contracted  to  bo 
gotten,  which  shall  be  sent  out  of  the 
mine  with  the  mineral  contracted  to 
be  gotten,  or  in  respect  of  any  tubs, 
baskets,  or  hutches  being  improperly 
filled  in  those  ,  cases  where  they  are 
filled  by  the  getter  of  the  mineral  or 


diately  employed  by  him ;  such  deduc- 
tions being  determined  in  such  special 
mode  as  may  be  agreed  upon  between 
the  owner,  agent,  or  manager  of  the 
mine  on  the  one  hand,  and  the  persons 
employed  in  the  mine  on  the  other,  or 
by  some  person  appointed  in  that 
behalf  by  the  owner,  agent,  or  manager, 
or  (if  any  check-weigher  is  stationed 
for  this  purpose  as  hereinafter  men- 
tioned) by  such  person  and  such 
check-weigher,  or,  in  case  of  diflerence, 
by  a  third  person  to  bo  mutually 
agreed  on  by  the  owner,  agent,  or 
manager  of  the  mine  on  the  one  hand, 
and  the  persons  employed  in  the  mine 
on  the  other,  or  in  default  of  agree- 
ment appointed  by  a  chairman  of  a 
court  of  quarter  sessions  within  the 
jurisdiction  of  which  any  shaft  of  the 
mine  is  situate." 

(2)  20  Q.  B.  D.  GOG ;  11  App.  Cas. 
228. 
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O.A.      not  in  respect  of  stones  or  substances  other  than  the  mineral 
1893       contracted  to  be  gotten)  was  not  contrary  to  his  view  of  the 
Keaeney    construction  of  the  section. 
Whitehaven     Charles,  J.,  was  of  opinion  that  the  system  of  fines  and  for- 
CoLLiEEY  Co.  feitures  adopted  at  the  respondents'  colliery  was  in  contravention 
of  the  provisions  of  s.  12  ;  because,  by  the  first  part  of  the  section, 
the  person  employed  was  to  be  paid  according  to  the  actual 
weight  gotten  by  him  of  the  mineral  contracted  to  be  gotten ; 
and  the  decision  in  Netherseal  Colliery^  Co.  v.  Bourne  (1)  indicated 
that  the  only  deductions  allowable  were  deductions  in  respect  of 
stones  and  substances  other  than  the  mineral  contracted  to  be 
gotten.    The  learned  judge  thought  it  was  impossible  to  hold 
that  a  system  by  which,  in  certain  events,  the  person  employed 
was  no  longer  to  be  paid  according  to  the  actual  weight  gotten 
by  him  of  the  mineral  contracted  to  be  gotten,  was  justified  by 
the  proviso  in  s.  12. 

Both  the  learned  judges,  however,  held  that,  whether  or  not 
that  part  of  the  contract  of  employment  was  illegal,  the  illegality 
did  not  render  the  whole  contract  void  so  as  to  disentitle  the 
respondents  to  rely  upon  the  stipulation  that  the  appellant 
should  not  leave  the  employment  without  giving  fourteen  days' 
notice. 

The  appellant  below  appealed  from  this  decision. 

Willis,  Q.G.,  and  Atherley  Jones,  for  the  appellant.  The  special 
mode  of  determining  the  deductions  for  fines,  which  has  been 
agreed  upon  between  the  colliery  company  and  those  whom  they 
employ,  is  in  contravention  of  s.  12  of  the  Mines  Kegulation  Act, 
1887,  and,  therefore,  illegal.  The  effect  of  s.  12  is  to  prohibit 
any  contract  by  which  the  person  employed  is  not  to  be  paid 
according  to  the  actual  weight  gotten  by  him  of  the  mineral 
contracted  to  be  gotten.  He  must  be  paid  by  weight  and  with- 
out any  deductions  from  the  weight  of  the  mineral  which  he 
sends  up.  The  proviso  does  not  override  the  first  part  of  the 
section.  It  only  provides  for  the  mode  in  which  deductions  from 
the  weight  sent  up  to  the  pit's  mouth  (including  both  the 
mineral  contracted  to  be  gotten  and  other  substances)  should  be 
(1)  20  Q.  B.  D.  606  ;  14  App.  Cas.  228. 
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made;  but  the  special  mode  can  only  be  by  deduction  from  C.A. 
weight,  not  from  payment.    That  is  the  construction  put  by  the  1893 
House  of  Lords  in  Netherseal  Colliery  Co.  v.  Bourne  (1)  upon  Keaeney 
s.  17  of  the  Coal  Mines  Eegulation  Act,  1872  (§5  &  36  Yict.  Whitehaven 
c.  76),  which  is  substantially  the  same  in  terms  as  s.  12  of  the  Colliery  Co. 
Act  of  1887.    In  the  present  case,  by  the  agreed  special  mode  of 
determining  the  deductions  to  be  made  in  respect  of  fines  for 
dirt,  the  miner,  in  the  event  of  the  tub  selected  for  testing  con- 
taining more  than  a  certain  proportion  of  dirt,  is  not  to  be  paid 
anything  on  the  actual  weight  of  the  coal  in  that  tub.  The 
deduction  is,  therefore,  illegal. 

Next,  if  that  be  so,  it  is  submitted  that  the  whole  contract  of 
employment  is  vitiated,  because  the  services  rendered  by  the 
person  employed  are  paid  for  in  a  mode  prohibited  by  the  statute, 
which  requires  that  the  contract  shall  be  of  a  particular  character. 
If  the  term  of  the  contract  with  respect  to  those  deductions  be 
illegal,  it  affects,  or  cuts  through,  the  consideration,  namely  pay- 
ment, passing  from  the  mine-owner  to  the  person  employed; 
and,  if  the  consideration  be  tainted  with  illegality,  the  whole 
contract  is  bad.  The  mine-owners,  therefore,  are  not  entitled  to 
rely  on  the  term  in  the  contract  with  respect  to  notice,  and  the 
appellant  was  entitled  to  leave  his  employment  without  giving 
the  fourteen  days'  notice  stipulated  by  the  contract. 

Finlay,  Q.C.,  and  Mattinson,  for  the  respondents.  The  special 
agreement  made  here  is  not  illegal.  It  is  only  a  mode  of  ascer- 
taining the  average  amount  of  dirt  sent  up  in  the  tubs.  As- 
suming that  s.  12  of  the  Coal  Mines  Eegulation  Act,  1887,  means 
that  in  any  event  the  person  employed  shall  be  paid  for  the 
weight  of  the  coal  actually  gotten  by  him,  still  in  fact  he  is  so 
paid  under  the  special  agreement,  because,  although  the  man 
whose  tub  is  tested  out  of  the  twenty  tubs  sent  up  receives  no 
payment  at  all  on  the  weight  of  the  coal  in  that  tub  if  it  con- 
tains more  than  35  lbs.  of  dirt,  he  is  paid  on  the  weight,  both 
of  coal  and  dirt,  in  so  many  of  the  other  nineteen  tubs  as  he 
has  sent  up.  As  the  result  works  out,  he  is  paid,  or  more  than 
paid,  for  the  weight  of  coal  actually  gotten  by  him.  The  con- 
tention made  for  the  appellant  would  necessitate  the  expensive 
(1)  20  Q.  B.  D.  606;  14  App.  Cas.  228. 
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C.  A.  and  troublesome  process  of  weighing  for  dirt  every  tub  that  came 
1893  to  tbe  pit's  mouth — a  process  which  it  would  be  practically 
Kearney  impossible  for  the  mine-owner  to  carry  out.  It  is  submitted, 
Whitehaven  farther,  that  the  proviso  to  s.  12  intended  to  allow  any  special 
Colliery  Co.  bargain  with  respect  to  deductions  to  be  made  between  the 
mine-owner' and  the  persons  employed.  It  provides  that  deduc- 
tions may  be  made  for  tubs  improperly  filled,  shewing  that  some 
deduction  from  the  coal  sent  up  was  contemplated.  The  deci- 
sion in  Netherseal  Colliery  Co.  v.  Bourne  (1)  was  in  respect  of  a 
deduction  from  the  weight  of  coal  in  the  basket.  The  House  of 
Lords  had  not  to  consider  deductions  in  respect  of  substances 
other  than  the  mineral  contracted  to  be  gotten ;  it  was,  therefore, 
only  necessary  for  them  to  construe  the  first  part  of  the  section. 
Next,  if  the  special  agreement  with  respect  to  deductions  be 
illegal,  it  does  not  vitiate  in  toto  the  contract  of  employment. 
The  test  is,  if  the  acts  to  be  done  by  the  person  employed  as 
consideration  for  the  wages  paid  him  are  illegal  in  whole  or  in 
part,  then  the  whole  contract  is  illegal.  If,  on  the  other  hand, 
the  consideration  moving  from  the  master — i.e.,  the  employment 
of  the  person  employed  and  payment  of  wages— is  illegal  in 
whole  or  in  part,  then  the  whole  contract  is  illegal.  But  this 
stipulation  as  to  deductions  in  respect  of  fines  for  dirt  is  no  part 
of  the  consideration  for  the  service.  It  is  a  stipulation  in  favour 
of  the  master.  It  is  one  of  the  promises  in  the  contract  which  is 
bad  in  itself,  though  the  consideration  upon  which  it  is  founded 
is  good ;  but  it  does  not  touch  the  other  promises  in  the  contract 
which  are  good  in  themselves  and  supported  by  the  good  con- 
sideration. The  mine-owners,  therefore,  were  entitled  to  rely  on 
the  appellant's  promise  not  to  leave  his  employment  without 
giving  fourteen  days'  notice. 
Atherley  Jones,  replied. 

LoED  EsHER,  M.E.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  I  think  that  the  judgment  of  Charles,  J.,  was 
right,  and  I  cannot  agree  with  the  judgment  of  Grantham,  J.,  with 
respect  to  the  legality  of  the  deductions.  I  think  that  the  de- 
duction in  respect  of  fines  for  dirt  was  an  illegal  deduction,  but 
(1)  20  Q.  B.  D.  606 ;  14  App.  Cas.  228. 
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that  the  illegality  of  that  particular  stipulation,  there  being  no  ^-  ^' 
illegality  in  the  consideration  for  the  contract,  does  not  affect  the  ^^^^ 
validity  of  the  promise  made  by  the  miner  not  to  leave  his  em-  Keaeney 
ployment  without  giving  fourteen  days'  notice.  Xhe  point  as  to  Whitehaven 
the  illegality  of  the  stipulation  that  the  mine-owners  may  make  ^^^^^^  Co. 
deductions  in  respect  of  fines  for  dirt  depends  upon  the  con- ^^'^'^^^^^'"'^•p^- 
struction  of  s.  12  of  the  Coal  Mines  Eegulation  Act,  1887.  I 
think  that  that  section  has  really  been  construed  by  the  House 
of  Lords  in  Netherseal  Colliery  Co.  v.  Bourne  (1).  That  decision 
was  founded  upon  particular  propositions  with  regard  to  the  Act 
of  Parliament,  and  we  cannot,  on  the  suggestion  that  it  was  not 
necessary  in  that  case  to  determine  the  point  now  before  us, 
disregard  the  interpretation  the  House  of  Lords  gave  to  that 
Act.  I  take  the  judgment  of  the  House  of  Lords  to  be  founded 
upon  certain  propositions  enunciated  and  laid  down  in  terms  by 
several — if  not  all — of  the  noble  Lords.  Those  propositions  are 
most  clearly  stated  by  Lord  Halsbury.  They  are  in  effect,  that 
you  must  take  the  whole  of  the  section  which  was  then  under 
consideration,  and  consider  the  first  part  of  it  with  the  proviso  in 
order  to  determine  what  is  the  true  construction  of  the  first  part. 
If  you  put  one  construction  upon  that  proviso  you  give  hardly  any 
effect  to  it ;  if  you  put  the  other  construction  you  make  the  first 
part  and  the  proviso  work  harmoniously  together.  Lord  Halsbury 
says  that  the  phraseology  of  the  first  part  of  the  section  is 
general,  but  that  it  may  be  construed  into  a  concrete  form  by 
having  regard  to  the  practical  usage  of  miners  when  the  Act  was 
passed.  He  applies  that  well-known  rule  of  interpretation.  He 
says  that  the  words  where  the  amount  of  wages  paid  to  any  of 
the  persons  employed  .  .  .  depends  on  the  amount  of  mineral 
gotten  by  them,"  might  mean,  "  where  the  amount  of  wages  paid 
depends  upon  the  amount  of  actual  mineral  gotten  by  them 
but  looking  at  the  practical  usage  of  miners  and  the  ordinary 
course  of  business  in  mining,  the  words  may  have  another  mean- 
ing. The  well-known  usage  and  course  of  business  is  that  the 
miner  gets  an  ascertained  quantity  of  stuff,  which  is  put  into  a 
tub  and  sent  up  to  the  surface.  When  the  tub  comes  to  the 
mouth  of  the  pit,  its  contents  are,  according  to  the  practical 
(1)  20  Q.  B.  D.  60G  j  14  App.  Cas.  228. 
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C.  A.  usage  of  miners  and  the  ordinary  course  of  business  in  mining, 
1893  taken  to  be  the  amount  of  mineral  gotten  by  the  miner,  though 
Kearney  in  the  strict  interpretation  the  tub  contains  the  amount  of 
Whitehaven  i^iiieral  gotten  by  the  miner  and  something  else.  If  the  first 
Colliery  Co.  p^rt  of  the  section  stood  alone,  we  might  be  obliged  to  consider 
LordEsher.M.R.  whether  WO  could  so  deal  with  it ;  but  the  proviso  makes  it  clear 
that  we  ought  to  apply  the  rule  of  construction  I  have  stated, 
and  then  the  "  amount  of  mineral  gotten  by  them  "  means  the 
amount  of  mineral  which  a  man,  in  the  ordinary  course  of  the 
business  of  mining,  puts  into  the  tub  and  something  else.  It 
means  everything  that  is  in  the  tub,  whether  or  not  there  is 
matter  in  it  which  is  not  mineral.  If  that  be  so,  the  mine-owner 
would  be  paying  on  the  weight  of  mineral  which  had  not  been 
gotten  unless  the  statute  provided  some  means  of  aiding  him. 
We  know  that  it  would  be  practically  impossible  for  him  to  have 
every  tub  weighed  for  dirt.  The  Act,  however,  by  the  proviso 
arranges  a  method  of  aiding  him,  and  says  that  deduction  shall 
be  made  in  respect  of  stones  or  substances  other  than  the  mineral 
contracted  to  be  gotten.  Now,  what  are  you  to  deduct  from  ? 
From  what  is  in  the  tub — not  from  the  actual  mineral  in  the 
tub,  but  from  all  that  is  in  the  tub.  But  the  deductions  must  be 
made  in  a  certain  way.  The  proviso  says  that  an  agreement 
may  be  made,  with  respect  to  deductions,  between  the  mine- 
owner  and  the  persons  he  employs ;  but  he  and  they  must  at  the 
same  time  agree  that  the  deductions  shall  be  made  in  the  parti- 
cular manner  specified  in  the  Act.  The  things  in  respect  of 
which  the  deductions  are  to  be  made  are  stones  and  substances 
other  than  the  mineral  contracted  to  be  gotten,  and  the  deduction 
must  be  from  the  weight  in  the  tub,  not  from  the  men's  wages. 
It  is  true  that  the  amount  of  the  wages  depends  upon  the  weight 
of  the  mineral  contracted  to  be  gotten ;  but  I  think  that  the 
wording  of  the  first  part  of  the  section  and  of  the  proviso 
bring  one  to  the  conclusion  that  the  deduction  must  be  from 
weight,  and  must  be  a  deduction  in  respect  of  things  other  than 
the  actual  minerals.  As  to  the  other  matter  of  deduction, 
namely,  in  respect  of  tubs  improperly  filled,  I  think  the  meaning 
is  that  you  are  to  take  the  weight  of  the  tub  and  to  deduct  that 
which  has  got  into  it  by  improper  filling.    The  provision  is 
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pointed  at  the  case  referred  to  by  Lord  Macnagliten  in  the      c.  a. 
Netherseal  Case  (1),  where  an  undue  proportion  of  slack  or  i893 
dust  has  been  sent  up  in  the  tub.    In  that  case  a  deduction  kea^ney 
may  be  made  in  respect  of  improper  filling,  although  the  slack  ^jjitlhayev 
or  dust  is  coal.    The  deduction  from  the  weight  would  be  made  Colliery  Co. 
by  taking  out  the  slack  or  dust  improperly  put  into  the  tub.  Lord Esher,  m.r. 
The  judgments  in  the  House  of  Lords  establish  that  the  deduction 
can  only  be  by  weight ;  that  it  must  be  a  deduction  from  the 
weight  of  the  tub  ;  that  you  can  only  make  the  deduction  in, 
respect  of  substances  other  than  coal,  and  that  you  can  only 
make  it  in  the  mode  specified  by  the  Act.    Lord  Halsbury  says 
(at  p.  234) :  "  The  object  and  intention  of  the  17th  section,  upon 
which  this  question  turns,  is  obviously,  in  cases  where  the  wages 
depend  upon  the  weight  of  the  mineral  won,  to  create  a  statutable 
duty  to  weigh  and  to  pay  according  to  the  weight  so  ascertained. 
It  is  obvious  further  that  the  draftsman  or  some  person  familiar 
with  mining  feared  whether  in  creating  that  duty  and  imposing 
the  obligation  to  pay  according  to  the  weight,  so  ascertained — 
knowing  that  such  weight  would  have  to  be  ascertained  accord- 
ing to  the  practical  usage  of  miners — feared,  I  say,  that  if  the 
earlier  part  of  the  section  remained  unqualified  the  mine-owner 
would  be  obliged  to  pay  by  weight,  when  so  ascertained,  what-  • 
ever  might  be  contained  in  the  tubs,  baskets,  or  hutches,  and 
accordingly  the  latter  part  of  the  section  was  introduced  to  save 
the  right  of  contracting  that  stone  or  materials  other  than  the 
mineral  contracted  to  be  gotten  should  be  deducted  from  the 
weight ;  but  this  reserved  right  of  contract  was  only  capable  of 
being  put  in  force  by  the  mode  pointed  out  in  the  section." 
Lord  Halsbury  therefore  thought  that  if  the  first  part  of  the 
section  stood  alone  the  mine-owner  would  have  to  pay  on  all 
that  came  up  in  the  tub,  basket,  or  hutch,  but  that  the  proviso 
was  made  to  meet  that  state  of  things,  and  enable  deductions  to 
be  made  in  respect  of  materials  other  than  coal.    Lord  Bramwell 
says  :  "  The  effect  of  the  enactment  then  is  that  the  men  must  be 
paid  by  weight,  that  that  weight  is  to  be  the  weight  of  all  they 
send  up,  but  that  from  it  may  be  deducted  the  weight  of  certain 
matters  provided  that  weight  is  ascertained  in  a  certain  way." 
(1)  I  t  App.  Cas.  228,  at  \\  21G. 
Vol.  I.  1893.  3  V.  2 
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C.  A.      The  "  certain  matters  "  are  the  matters  mentioned  in  the  proviso, 
1893       namely,  stones  or  materials  other  than  the  mineral  contracted  to 
Kearney    t)©  gotten.    The  same  thing  is  said  in  effect  by  Lord  Herschell 
Whitehaven  other  members  of  the  House  of  Lords  present.  Lord 

Colliery  Co.  Macnaghten  says  :  "  One  thing  is  clear,  that  no  deduction  is 
LordEsher.M.E.  permissible  except  what  the  Act  specifies  and  allows." 

The  judgment  of  Grantham,  J.,  in  the  Court  below,  seems  to 
proceed  on  the  assumption  that  the  deductions  contemplated  by 
the  proviso  can  be  properly  made  from  wages.  Having  regard 
to  the  judgments  in  Nether  seal  Collier^/  Co.  v.  Bourne  (1),  I  am 
of  opinion  that  his  view  is  wrong,  and  that  Charles,  J.,  was 
right  in  saying  that  the  person  employed  in  the  mine  is  to  be 
paid  by  the  weight  of  the  mineral  gotten ;  that  the  deduction 
must  be  from  weight ;  that  it  must  be  a  deduction  from  the 
total  weight  of  the  contents  of  the  tub,  and  that  it  can  only  be 
made  in  the  special  mode  authorized  by  the  section.  When  you 
deduct  from  weight  what  you  are  allowed  to  deduct  by  the  Act, 
the  person  employed  is  only  to  be  paid  upon  the  weight  of  coal 
in  the  tub  in  respect  of  which  the  deduction  has  been  made.  In 
the  absence  of  an  agreement  as  to  deductions  between  the  mine- 
owner  and  the  persons  employed  by  him,  he  must  pay  upon  the 
whole  tub.  If  he  and  they  do  agree,  the  deductions  must  be 
made  in  the  way  pointed  out  by  the  proviso.  In  the  present 
case  they  have  gone  further  than  that.  In  a  particular  event, 
after  deducting  the  extraneous  matter  in  the  tub,  though  an 
amount  of  coal  is  left  in  the  tub,  the  man  who  sends  up  the  tub 
is  not  to  be  paid  wages  at  all  in  respect  of  the  coal  so  brought 
up.  I  am  of  opinion  that  such  a  contract  is  illegal  and  in 
contravention  of  the  terms  of  the  Act  of  Parliament.  Whether 
the  men  are  wise  in  having  brought  this  matter  forward,  I  can- 
not say.  The  arrangement  has  been  acted  upon  for  years  with 
their  assent,  and  the  consequences  of  raising  the  point  may  be 
what  they  do  not  expect. 

Then  comes  the  question.  Does  the  illegality,  in  this  respect, 
of  part  of  the  contract  make  the  whole  contract  illegal  ?  Does 
it  make  illegal  the  stipulation  by  the  person  employed  that  he 
shall  not  leave  his  employment  without  giving  fourteen  days' 
<1)  20  Q.  B.  D.  606 ;  14  App.  Cas.  228. 


QUEEN'S  BENCH  DIVISION. 


711 


notice  ?   I  take  it  that  the  rule  is  properly  enunciated  and  stated      c.  A. 

in  Maxwell  on  Statutes,  2nd  ed.  p.  491.    If  the  consideration,  i893 

or  any  part  of  it,  is  illegal,  then  every  promise  contained  in  the  keaenez 

a2:reement  becomes  illegal  also,  because  in  such  a  case  every 

°  .  •  .  Whitehaven 

part  of  the  consideration  is  consideration  for  the  promise.    But  Collieky  Co. 

suppose  there  is  nothing  illegal  in  the  consideration  ;  then  upon  LordEsher.M.R. 
that  valid  consideration  may  be  several  promises  or  liabilities. 
If  any  one  of  those  be  in  itself  illegal,  then  it  cannot  stand, 
not  because  the  consideration  becomes  illegal,  but  because  the 
promise  itself  is  illegal.  It  is  a  bad  promise  which  cannot  be 
supported  by  the  consideration.  But  the  other  promises  which 
are  good  and  legal  in  themselves  remain,  and  can  be  supported 
by  the  good  consideration.  That  rule  of  law  has  long  been  acted 
upon,  and  it  was  applied  by  the  House  of  Lords  in  the  Netherseal 
Case.  (1)  Now  the  contract  here  is  a  contract  of  employment. 
The  consideration  on  the  one  side  is,  "  If  you  will  enter  into 
my  employment  I  will  make  you  one,  two,  or  more  several 
promises."  The  consideration  on  the  other  side  is,  "  If  you  will 
take  me  into  your  employment,  I  will  make  you  one,  two,  or 
more  several  promises."  Therefore  on  both  sides  there  is  con- 
sideration which  stands  without  any  blemish  whatsoever.  On 
the  one  side  there  is  the  consideration,  "I  will  take  you  into 
my  employment  " ;  on  the  other,  "  I  will  enter  into  your  employ- 
ment." There  is  a  stipulation  in  the  contract  which  is  illegal 
in  itself,  and  cannot  therefore  be  supported  by  the  good  con- 
sideration ;  but  there  are  other  promises  not  illegal  in  themselves 
which  can  be  supported  by  the  consideration  which  is  perfectly 
good.  The  promise  by  the  person  employed  to  give  fourteen 
days'  notice  before  leaving  the  employment  is  one  which  can  be 
supported  by  the  consideration,  and  one  on  which,  in  my  opinion, 
the  mine-owners  are  entitled  to  rely.  The  stipulation  with 
respect  to  deductions  is  illegal  in  itself,  and  cannot  stand,  but 
the  stipulation  as  to  notice  is  legal  and  supported  by  a  good 
consideration. 

I  am  of  opinion,  therefore,  that  the  decision  of  the  magistrates 
was  right,  and  that  the  judgment  of  the  Court  below  should  be 
affirmed,  and  this  appeal  dismissed. 

(1)  '20  Q.  B.  D.  GOG  ;  14.  App.  Cas.  228. 
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C.A.  Lopes,  L.J.  I  am  of  the  same  opinion.  I  think  that  the 
1893  judgment  of  Charles,  J.,  was  right.  I  think  that  the  deductions 
Keaeney  niade  by  the  mine-owners  in  respect  of  fines  for  dirt  are  deductions 
Whitehaven  authorized  by  the  Act,  and  illegal ;  but  that  the  contract  of 
Colliery  Co.  employment  is  only  illegal  in  part,  so  that  the  provision  in  it 
that  the  person  employed  shall  give  fourteen  days'  notice  before 
leaving  the  employment  is  valid.  The  question  turns  on  the 
construction  of  s.  12'  of  the  Coal  Mines  Eegulation  Act,  1887. 
It  may  be  truly  said  that  the  language  of  that  section  is  not 
wholly  clear  and  unambiguous.  In  the  first  part  of  the  section 
[The  Lord  J ustice  read  it]  it  is,  in  my  opinion,  obvious  from  the 
expressions  used — namely,  "  weight  "  and  "  truly  weigh  " — that 
every  word  in  the  section  is  meant  to  refer  to  payment  according 
to  weight.  I  think  that  the  words  "  shall  be  paid  according  to 
the  actual  weight  gotten  by  them  of  the  mineral  contracted  to 
be  gotten,"  are  intended  to  refer  to  the  whole  of  the  stuff  in  the 
tub  when  it  comes  to  the  pit's  mouth.  That  construction  makes 
the  provisions  of  the  section  intelligible,  and  it  is  the  construc- 
tion adopted  by  the  House  of  Lords  in  Netherseal  Collier^/  Go. 
V.  Bourne.  (1)  When  we  come  to  the  deductions  dealt  with  by 
the  proviso,  I  am  clearly  of  opinion  that  the  words,  "  nothing  in 
in  this  section  shall  preclude  the  owner  ...  of  the  mine  from 
agreeing  with  the  persons  employed  in  the  mine  that  deductions 
shall  be  made  in  respect  of  stones  or  substances  other  than  the 
mineral  contracted  to  be  gotten,"  refer  to  deductions  in  respect 
of  weight.  In  my  view  the  intention  of  the  legislature  was  that 
the  men  should,  in  any  event,  be  paid  according  to  weight  for 
the  mineral  actually  gotten  by  them.  The  mine-owner  is  entitled 
to  make  certain  deductions  in  weight,  in  respect  of  stones  and 
substances  other  than  minerals,  from  the  quantity  brought  up 
in  the  tub  to  the  pit's  mouth ;  but  it  is  essential  that  the  men 
should  be  paid  according  to  the  weight  of  the  actual  coal  gotten 
by  them  and  contained  in  the  tubs.  In  the  present  case  an 
agreement  has  been  made  between  the  masters  and  the  men,  that 
if  a  tub  of  15  cwt.  contained  over  25  lbs.  of  dirt,  the  men  were 
to  be  paid  on  one-half  only  of  the  weight  of  the  tub;  and  if  it 
contained  over  35  lbs.  of  dirt,  they  were  to  be  paid  nothing  at 
(1)  20  Q.  B.  D.  606 ;  14  App.  Cas.  228. 
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all  in  respect  of  the  coal  in  the  tub.     Such  an  arrangement  C.A. 
appears  to  me  to  be  in  contravention  of  the  proviso  to  s.  12,  and  1893 
therefore  unlawful.    It  has  been  argued  that  the  result  of  that  KEAR^-EY 
unlawful  provision  is  to  vitiate  the  whole  contract  of  employ-  Whitehaven 
ment.     The  law  is  clear  that  where  the  consideration  for  a  <^ulliery  Co. 
promise  or  promises  contained  in  the  contract  is  unlawful,  the    Lopes,  l.j. 
whole  agreement  is  void.    The  reason  is  that  it  is  impossible 
to  discriminate  between  the  weight  to  be  given  to  different  parts 
of  the  consideration,  and  therefore  you  cannot  sever  the  legal 
from  the  illegal  part.    But  where  there  is  no  illegality  in  the 
consideration,  and  some  of  the  provisions  are  legal  and  others 
illegal,  the  illegality  of  those  which  are  bad  does  not  com- 
municate itself  to,  or  contaminate,  those  which  are  good,  unless 
they  are  inseparable  from  and  dependent  upon  one  another. 
Here  the  consideration  moving  from  the  master  to  the  men  is 
the  employment  and  the  payment  of  wages.    The  consideration 
moving  from  the  men  to  the  master  is  the  services  rendered 
by  them.    Both  are  good  and  lawful  considerations.    Then  we 
come  to  the  stipulation  with  respect  to  deductions.    I  am  of 
opinion  that  that  stipulation  is  altogether  separable  from  and 
independent  of  the  consideration.    It  follows  that  Charles,  J., 
was  right  in  holding  that  the  promise  to  give  fourteen  days' 
notice  was  separable  from  the  promise  as  to  deductions,  and  that 
the  one  promise  should  be  given  effect  to,  and  the  other  not. 
I  think,  therefore,  that  this  appeal  should  be  dismissed. 

A.  L.  Smith,  L.J.  I  am  of  the  same  opinion.  The  proceedings 
taken  by  the  respondents  against  the  appellant  were  founded 
upon  a  breach  by  the  appellant  of  his  contract  by  leaving  the 
employment  without  giving  fourteen  days'  notice.  The  pro- 
ceedings were  taken  under  the  Employers  and  Workmen  Act, 
1875,  and  the  defence  raised  was  that  by  virtue  of  s.  12  of  the 
Coal  Mines  Kegulation  Act,  1887,  the  stipulation  in  the  contract 
with  respect  to  deductions  was  illegal,  and  that  the  whole 
contract  was  thereby  rendered  illegal,  so  that  the  appellant  was 
entitled  to  disregard  the  provision  about  giving  notice.  It  is 
admitted  that  what  has  been  done  was  agreed  to  by  the  men, 
and  has  been  going  on  for  years,  and  probably  may  have  been 
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C.  A.  beneficial  to  them.  What  has  been  done  is  this  : — They  do  not 
1893  weigh  for  dirt  every  tub  which  comes  to  the  top,  but  they  give 
Kearney  the  men  the  benefit  of  nineteen  out  of  twenty  tubs.  They  test 
Whitehaven  ^^^^^  ^^^^  twenty,  no  matter  by  what  man  it  is  sent  up. 
Colliery  Co.  If  it  contains  no  more  than  25  lbs.  of  dirt,  then  no  drawback  is 
A. L.Smith, L.J.  made.  If  it  contains  more  than  25  lbs.  and  not  more  than 
35  lbs.,  then  a  drawback  of  one  half  the  weight  of  the  coal  in 
the  tub  is  made  ;  and  if  it  contains  more  than  35  lbs.,  then  no 
payment  at  all  is  made  for  the  coal  in  the  tub.  Now,  in  my 
judgment,  the  House  of  Lords  has  practically  put  this  con- 
struction on  the  section  : — A  pitman,  when  paid  by  weight,  must 
be  paid  according  to  the  weight  of  the  coal  he  actually  wins, 
but  by  the  proviso  the  master  may  agree  with  him  to  make 
deductions  from  the  total  weight  of  what  is  sent  up  in  the  tub 
in  respect  of  stones  and  substances  other  than  mineral.  If  all 
that  had  been  done  here  was  to  agree  upon  some  mode  of 
finding  out  what  was  the  average  amount  of  dirt  in  a  given 
number  of  the  tubs  sent  up,  without  weighing  every  one  of 
them,  I  do  not  think  any  difficulty  would  arise  under  the 
section  ;  but  what  was  done  was  this  :  when  a  certain  proportion 
of  dirt  was  found  in  the  tub  selected  for  testing,  the  actual  coal 
in  that  tub  was  not  paid  for  at  all.  In  face  of  that,  can  it  be 
said  that  the  provisions  of  s.  12  have  not  been  disregarded  ?  I 
am  of  opinion  that  they  have.  Then  the  question  is.  Does  that 
illegal  part  of  the  agreement  vitiate  the  whole?  Charles,  J., 
has  held  that  it  does  not ;  and  I  think  his  reasons  for  coming  to 
that  conclusion  are  well  founded.  The  rule  is,  that  if  the 
consideration  is  tainted  with  illegality,  either  in  whole  or  in 
part,  all  the  promises  depending  upon  that  consideration  must 
fail ;  but  if  the  consideration  be  not  tainted  with  illegality, 
either  wholly  or  in  part,  then  if  one  of  the  several  promises 
depending  upon  it  be  illegal  in  itself  and  the  others  legal,  the 
legal  promises  stand,  and  may  be  enforced  against  the  person 
who  has  made  them.  In  the  contract  before  us  the  master 
agrees  to  employ  the  man,  who,  in  consideration  that  the  master 
will  take  him  into  his  employment  and  pay  him  wages,  promises 
to  serve  the  master,  and  not  to  leave  the  employment  without 
fourteen  days'  notice.    Both  considerations  from  the  man  to  the 
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master  and  from  the  master  to  the  man  are  good.    Then  there  is      C.  A. 
one  promise — that  with  respect  to  the  deductions — which  is  1893 
illegal  and  cannot  be  enforced.    But  the  promise  which  the  keakney 
master  is  here  seeking  to  enforce  against  the  ^rvant  is  not  Whitehaven 
illegal.    It  is  founded  upon  a  good  consideration ;  and  I  am,  Colliery  Co. 
therefore,  of  opinion  that  the  defence  set  up  by  the  appellant 
fails.    This  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  appellant:   Wood  &  Wootton,  for  T.  Milburn^ 
Worhington. 

Solicitors  for  respondents :  Harrison  &  Powell,  for  T,  Brown, 
Whitehaven, 

W.  A. 


[IN  THE  COURT  OF  APPEAL.]  '  O.A. 

TEMPERTON  v.  RUSSELL  and  Others.  , 

April  13,  14, 

Action,  Cause  of — Maliciously  procuring  Breach  of  Contract,  Action  for —  ^7. 
Conspiracy  to  injure  Person  hy  preventing  others  from  dealing  with  him — 
Trade  Union. 

The  defendants  were  members  of  a  joint  committee  of  three  trade  unions 
connected  with  the  building  trade  in  Hull.  A  firm  of  builders  there  having 
refused  to  obey  certain  rules  laid  down  by  the  unions  with  regard  to  building 
operations,  the  unions  sought  to  compel  them  to  do  so,  by  preventing  the 
supply  of  building  materials  to  them.  In  pursuance  of  this  object,  they 
requested  the  plaintiff,  a  master  mason  and  builder  in  Hull,  who  supplied 
building  materials  to  the  firm,  to  cease  to  supply  them  with  such  materials, 
but  the  plaintiff  refused  to  do  so.  Thereupon,  with  the  object  of  injuring  the 
plaintiff  in  his  business,  in  order  to  compel  him  to  comply  with  such  request, 
the  defendants  induced  persons  who,  to  the  knowledge  of  the  defendants,  had 
entered  into  contracts  with  the  plaintiff  for  the  supply  of  materials,  to  break 
their  contracts,  and  not  to  enter  into  further  contracts  with  the  plaintiff,  by 
threatening  that  the  workmen  would  be  withdrawn  from  their  employ.  The 
plaintiff  sustained  damage  in  consequence  of  such  breaches  of  contract,  and 
of  the  refusal  of  such  persons  to  enter  into  contracts  with  him: — 

Held,  that  an  action  was  maintainable  by  the  plaintiff  against  the  defendants 
for  maliciously  procuring  such  breaches  of  contract,  and  also  for  maliciously 
conspiring  together  to  injure  him  by  preventing  persons  from  entering  into 
contracts  with  him. 

The  right  of  action  for  maliciously  procuring  a  breach  of  contract  is  not 
confined  to  contracts  in  the  nature  of  contracts  of  personal  service. 

Application  by  the  defendants  for  judgment  or  new  trial. 
The  plaintiiT,  a  master  mason  and  builder  at  Hull,  sued  the 
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0.  A.      defendants,  who  were  respectively  the  presidents  and  secretaries 
1893       of  three  trade  unions  at  Hull,  called  the  Hull  Branch  of  the 
Temperton  Operative  Bricklayers'  Society,  the  Hull  Branch  of  the  Builders' 
EtjsIell     Labourers'  Society,  and  the  Hull  Branch  of  the  Operative 
Plasterers'  Society,  and  of  a  joint  committee  of  such  trade 
unions,  and  members  of  such  committee,  for  (1.)  unlawfully  and 
maliciously  procuring  certain  persons  who  had  entered  into 
contracts  with  the  plaintiff  to  break  such  contracts,  and  (2.)  for 
maliciously  conspiring  to  induce  certain  persons  not  to  enter 
into  contracts  with  the  plaintiff,  by  reason  whereof  the  plaintiff 
sustained  damage. 

The  case  was  tried  before  Collins,  J.,  with  a  jury,  and  the  facts, 
so  far  as  material  to  this  report,  appeared  to  be  as  follows  : —  (1) 
Certain  working  rules  had  been  established  for  building 
operatives  in  Hull,  to  which  the  three  trade  unions  above  men- 
tioned and  certain  of  the  master  builders  in  Hull  were  parties. 
The  9th  of  such  rules  provided,  "  that  no  member  of  the  Operative 
Bricklayers'  Society  shall  be  permitted,  under  any  circumstances, 
to  contract  for  or  take  by  measurement,  either  in  the  whole  or 
part,  any  kind  of  brickwork,  brick-pointing,  or  plastering  that 
may  have  been  contracted  for  or  sub-contracted  for  under  the 
original  contract,  nor  to  take  any  work  of  any  master  builder 
who  is  building  property  for  himself ;  and  that  no  member  of 
this  society  shall  be  allowed  to  work  on  such  jobs;  that  no 
member  of  these  societies  be  allowed  to  work  on  any  job  where 
labour  alone  is  contracted  for."  A  firm  of  builders  in  Hull  called 
Myers  &  Temperton,  one  of  whom  was  the  plaintiff's  brother, 
refused  to  be  bound  by  these  rules,  and  especially  rule  9.  There 
was  evidence  that,  in  order  to  compel  them  to  obey  the  rules,  an 
endeavour  had  been  made  to  withdraw  workmen  from  their 
employ,  and  that  members  of  the  trade  unions  had  been  fined 
and  expelled  for  working  for  them ;  but,  the  desired  effect  not 
being  produced  by  this,  the  trade  unions  took  steps  to  cut  off 

(])  The  object  has  been  to  give  an  of  fact,  as  regards  the  different  de- 
outline  of  the  facts  according  to  the  fendants,  to  be  drawn  from  the  evi- 
view  taken  by  the  Court  of  the  result  dence,  which  was  in  some  points 
of  the  evidence.  It  may  be  men-  conflicting,  and  far  too  lengthy  to  be 
tioned  that  there  was  considerable  fully  stated, 
controversy  as  to  the  proper  inferences 
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the  supply  of  lime,  brick,  cement,  and  other  building  mate-  C.  A. 
rials  which  Messrs.  Myers  &  Temperton  might  require  in  their  1893 
business,  by  putting  pressure  on  those  with  whom  they  dealt  temperton 
for  such  materials  not  to  supply  them.  The*- plaintiff,  who 
was  one  of  those  who  supplied  materials  to  Messrs.  Myers  & 
Temperton,  refused  to  acquiesce  in  the  trade  unions'  views,  and 
continued  to  supply  the  firm  with  concrete  and  other  building 
materials.  On  September  6,  1892,  the  following  resolution 
was  passed  by  the  joint  committee  of  the  three  societies : 
"  Eesolved,  that  this  committee  advises  the  three  societies  to 
abstain  from  using  any  lime  supplied  by  merchants  who  are 
supplying  any  builders  that  are  working  contrary  to  joint 
working  rule  No.  9,  and  further,  that  they  refrain  from  handling 
or  fixing  any  artificial  stonework  made  by  any  man  who  is 
working  contrary  to  rule  9  (see  joint  working  rules  signed  by 
the  master  builders)."  Artificial  stonework  was  the  material 
with  which  the  plaintiff  was  then  supplying  Messrs.  Myers  & 
Temperton,  and  it  was  not  disputed  that  this  resolution  was 
aimed  at  him. 

It  was  stated  by  the  defendant  Eussell  in  his  answer  to  inter- 
rogatories, that  it  was  not  alleged  that  the  plaintiff  had  himself 
broken  any  rule  of  the  trade  unions.  The  defendant  Eussell 
stated  in  cross-examination,  that  he  represented  the  three 
societies  in  the  matters  in  question,  and  there  was  evidence 
which  the  Court  thought  sufficient  to  justify  the  inference  that 
his  action  in  these  matters  was  in  support  of  the  common  action 
agreed  upon  by  all  the  defendants. 

On  or  about  September  11, 1892,  one  Brentano,  a  builder,  who 
had  contracted  with  the  plaintiff  for  the  supply  to  him  by  the 
plaintiff  of  certain  building  materials,  viz.,  concrete  heads  and 
sills,  was  summoned  to  appear  before  a  meeting  of  the  joint 
committee,  which  he  accordingly  did,  and  he  there  met  the 
defendant  Eussell.  Eussell  introduced  him  to  the  meeting, 
stating  that  he  had  contracted  with  the  plaintiff,  and  told  him 
that  they  had  a  dispute  with  the  plaintiff,  and  that  they  would 
not  allow  their  men  to  fix  his  goods.  A  meeting  of  the 
Operative  Bricklayers'  Society  was  held  on  September  12,  the 
minutes  of  which  stated  that,  the  dispute  re  Myers  &  Temperton 
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0.  A.      being  brought  before  the  meeting,  it  was  resolved  that  all 
1893       members  of  the  society  refuse  to  use  any  material  that  may 
Tempeeton  have  been  supplied  by  any  builder  that  is  not  conforming  to 
EusaELL.  ^'        ^^^^  ^^J  niember  using  or  handling  any  material, 

either  lime,  bricks,  or  artificial  stone,  will  be  dealt  with  by 
the  society  in  accordance  with  rule  9,  and  that  Eussell  was 
appointed  as  delegate  during  the  dispute  re  Myers  &  Temperton, 
and  was  given  a  free  hand.  Another  meeting  of  the  joint 
committee  was  held  on  September  19,  at  which  all  the  defend- 
ants but  one  were  present,  and  at  which  Brentano  attended. 
The  minutes  of  such  meeting  stated  that  he  attended  to  give 
evidence  with  regard  to  a  contract  made  between  himself  and 
the  plaintiff  for  the  supply  of  concrete  heads  and  sills  for 
fifteen  houses ;  that  he  said  that  he  had  signed  an  agreement 
with  the  plaintiff,  dated  August  20,  1892,  which  he  had  shewn 
to  Eussell ;  but  that  he  would  not  want  any  of  these  heads  and 
sills  for  a  fortnight ;  and  that  he  promised  not  to  use  any  of 
these  until  notified  by  the  committee.  The  minutes  also  stated 
that  an  agreement  from  one  Gibson  was  produced  at  the 
meeting.  Brentano  thereupon  waited  fourteen  days,  and  then 
wrote  to  Eussell  stating  that  he  was  ready  for  the  concrete 
goods,  and  had  not  heard  from  the  committee ;  and,  if  he  did 
not  hear  from  them,  he  should  at  once  get  some  on  the  job. 
An  interview  then  took  place  between  him  and  Eussell,  when 
the  latter  told  him  that  he  was  not  to  get  goods  from  the 
plaintiff,  and  that  they  had  made  arrangements  for  one  Goode, 
a  builder  and  manufacturer,  to  supply  him  with  goods.  A 
letter  was  written  by  Eussell  to  Goode,  to  the  effect  that  the 
Bricklayers'  Society  had  promised  to  supply  Brentano  with 
concrete  work,  as  he  had  signed  a  contract  with  a  firm  who 
were  in  dispute  with  the  building  trade,  and  that  the  society 
would  guarantee  payment  for  the  goods.  Brentano  accordingly 
got  what  he  wanted  from  Goode,  and  thereupon  refused  to 
perform  his  contract  with  the  plaintiff,  and  took  no  more  goods 
from  him.  He  stated  in  evidence  that  he  was  induced  to  act 
thus  by  a  resolution  mentioned  to  him  by  Eussell  as  having  been 
passed,  forbidding  the  members  of  the  societies  from  working  on 
plaintiff's  materials,  and  because  he  knew  his  workmen  would 
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be  withdrawn  if  he  did  not.  Evidence  was  given  with  regard  0.  A. 
to  similar  dealings  by  Russell  with  other  persons,  who  had  1893 
entered  into  contracts  with  the  plaintiff,  among  whom  was  temperton 
Gibson,  the  person  mentioned  in  the  minutes  of  *the  meeting  of  j^^s^ell 
September  19.  Gibson  stated  in  evidence  that  Russell  had 
called  upon  him,  and  told  him  that  the  committee  had  passed 
a  resolution  to  take  extreme  measures  as  to  the  plaintiff's  goods, 
that  they  meant  to  bring  him  to  his  knees  before  they  had 
done  with  him,  and  that  he  would  do  no  good  till  he  made  his 
peace  with  them.  Russell,  however,  denied  that  he  had  said 
this.  It  is  unnecessary  to  state  the  facts  as  to  these  other 
persons  who  had  contracted  with  the  plaintiff,  further  than  to 
say  that  the  Court  of  Appeal  considered  the  evidence  to  justify 
the  finding  of  the  jury  as  after  mentioned.  It  was  proved  that 
the  plaintiff  sustained  loss  through  the  breaches  of  contract 
by  Brentano  and  the  others  to  the  extent  of  501.,  and  there  was 
evidence  that  his  business  had  considerably  fallen  off  in  con- 
sequence of  the  action  taken  by  the  defendants.  The  learned 
judge  at  the  trial  directed  the  jury  that  to  induce  a  person 
who  had  made  a  contract  with  another  to  break  it,  in  order  to 
hurt  the  person  with  whom  it  had  been  made,  to  hamper  him 
in  his  trade,  or  to  put  undue  pressure  upon  him,  or  to  obtain  an 
indirect  advantage,  was  in  point  of  law  to  do  it  maliciously,  and 
that,  if  the  jury  were  satisfied  that  the  defendants  or  any  of 
them  had  induced  persons  to  break  contracts  with  the  plaintiff, 
of  the  existence  of  which  they  were  aware,  and,  if  their  object 
in  doing  so  was  to  iujure  the  plaintiff  in  his  trade  in  order  to 
compel  him  to  do  something  which  he  did  not  want  to  do, 
that  would  be  maliciously  "  in  point  of  law,  and  a  cause  of 
action  would  be  established.  He  also  directed  the  jury  in 
substance,  that  a  malicious  conspiracy  to  prevent  persons  from 
entering  into  contracts  with  another,  if  followed  by  damage  to 
the  person  conspired  against,  was  actionable.  He  left  the 
following  questions  to  the  jury:  (1.)  Did  the  defendants  or  any 
of  them  maliciously  induce  the  persons  named  (viz.,  Brentano, 
Gibson  and  others),  or  any  of  them,  to  break  their  contracts 
with  the  plaintiff?  (2.)  Did  the  defendants,  or  any  two  or 
more  of  them,  maliciously  conspire  to  induce  the  persons  named 
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0.  A.      and  others  not  to  enter  into  contracts  with  the  plaintiff,  and 
1893       were  such  persons  thereby  induced  not  to  make  such  contracts  ? 
Temperton  The  jury  found  for  the  plaintiff,  against  all  the  defendants,  on 
EussELL     ^^^^  heads,  with  50Z.  damages  on  the  first  and  200Z.  damages  on 
the  second.    The  learned  judge  gave  judgment  for  the  plaintiff 
for  those  amounts,  and  for  an  injunction  to  restrain  the  defendants 
from  inducing  persons  to  refuse  to  take  goods  from  the  plaintiff, 
or  endeavouring  to  induce  persons  to  break  their  contracts  with 
the  plaintiff.    The  defendants  moved  for  judgment  or  a  new 
trial,  on  the  ground  that  the  learned  judge  misdirected  the 
jury,  and  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  plaintiff's  claim  against  the   defendants  re- 
spectively. 

Bohson,  Q.C.,  and  H.  T.  Kemp,  for  the  defendants  Russell  and 
another  (president  and  secretary  of  the  Operative  Bricklayers' 
Society).  There  was  no  evidence  to  support  the  first  head  of 
claim,  viz.,  that  for  procuring  breaches  of  contracts ;  and  the 
learned  judge  misdirected  the  jury  in  leaving  the  case  to  them 
as  he  did. 

The  evidence  shews  that  the  persons  who  broke  their  con- 
tracts with  the  plaintiff  did  so,  not  in  consequence  of  anything 
said  or  done  by  the  defendant  Russell  or  the  other  defendants, 
but  by  reason  of  the  members  of  the  unions  having,  as  they  law- 
fully might,  resolved  not  to  work  on  the  plaintiff's  materials. 

Workmen  have  a  perfect  right  to  agree  together  to  refuse  to 
work  for  employers  except  on  certain  terms.  It  was  the  duty  of 
the  defendant  Russell,  as  a  member  of  the  joint  committee,  to  give 
notice  to  the  men  of  any  breach  of  the  rules  of  the  union ;  and 
there  was  nothing  illegal  in  the  committee's  advising  the 
members  of  the  unions  not  to  handle  the  plaintiff's  materials,  in 
order  to  enforce  compliance  with  their  rules.  There  would  be 
nothing  illegal  in  the  defendant  Russell  or  any  individual  work- 
man refusing  for  himself  to  handle  the  plaintiff's  materials ;  nor 
is  there  anything  illegal  in  communicating  the  intention  so  to 
refuse  to  others.  The  policy  of  the  trade  unions  was  adopted 
without  reference  to  any  particular  contracts  entered  into  by  the 
employers.    It  is  contended  that  the  evidence  does  not  shew 
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that  Kussell  or  any  of  the  defendants  knew  that  any  particular  C.  A. 
contracts  were  still  outstanding.  No  doubt  it  was  known  that  isys 
the  action  of  the  unions  might  affect  the  employers'  contracts ;  Temperton 
but  that  would  be  so  in  the  case  of  an  ordinary  strike  of  work-  eussell. 
men,  which  is  nevertheless  perfectly  legal.  In  order  to  bring  a 
ease  within  the  doctrine  of  Lumley  v.  Gye  (1),  and  Bowen  v. 
Hall  (2),  the  plaintiff  must  shew  that  the  defendant  intended  to 
induce  the  breach  of  a  particular  contract  maliciously,"  i.e.,  in 
order  to  injure  the  plaintiff,  or  to  obtain  for  himself  the  benefit 
to  which  the  plaintiff  was  entitled  under  the  contract.  The 
evidence  does  not  shew  that  here.  The  members  of  trade  unions 
have  a  right  to  withhold  their  labour  in  pursuit  of  their  own 
interests,  and  in  so  doing  to  choose  the  time  which  will  be 
most  inconvenient  to  their  employers.  The  mere  fact  that  they 
know  that  their  course  of  action  will  make  it  difficult  for  their 
employers  to  carry  out  contracts  does  not  render  the  men  liable 
to  an  action.  The  evidence  shews  that  the  defendants'  primary 
object  was  not  to  induce  breaches  of  contract  with  the  plaintiff, 
but  to  enforce  the  rules.  The  fact  that  incidentally  their  action 
led  to  breaches  of  contract  with  the  plaintiff  does  not  render 
them  responsible.  If  the  men  employed  by  a  master  give  him 
notice  to  quit  his  service,  he  may  in  consequence  not  be  able 
to  carry  out  his  contracts,  but  they  are  not  liable  for  that  con- 
sequence. The  present  case  is  analogous.  All  that  the  defend- 
ant Russell  did  with  regard  to  Brentano  and  the  others  who  had 
contracted  with  the  plaintiff  was  merely  to  communicate  to  the 
employers  the  intention  of  the  men  to  exercise  their  legal  right. 
The  breaches  of  contract  were  not  the  natural  consequence  of 
such  communication.  Brentano,  for  instance,  might  have  carried 
out  his  contract  without  using  the  materials  in  question ;  or  he 
might  have  paid  compensation  for  his  breach  of  contract.  The 
same  arguments  apply  to  the  second  head  of  claim. 

E.  Tinclal  Atkinson,  Q.G.,  and  T.  WiUcs  Ghittij,  (F.  G.  Ncivholt, 
with  them),  for  the  other  defendants.  There  was  no  evidence  to 
justify  the  finding  of  the  jury  in  answer  to  the  second  question. 
It  was  not  proved  that  any  one  was  in  fact  })re vented  from  con- 
tracting with  the  plaintiff.  There  is  no  case  which  shews  that 
(1)  2  E.  &  B.  21G.  (-2)  G  Q.  B.  D.  333. 
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0.  A.      it  is  actionable  to  induce  persons  not  to  contract  with  another  if 
1893       done  by  a  single  person,  or  that  it  is  actionable  if  several 
Tempeeton  combine  to  do  so.    If  not  wrongful  if  done  by  one,  it  cannot  be 
Russell     wrongful  if  done  by  several.    The  combination  is  not  of  itself 
sufficient  to  render! the  defendants  liable  :  Salamany.  Warner  (1). 
The  doctrine  of  Lumley  v.  Gye  (2)  and  Bowen  v.  Hall  (3)  only 
applies  to  existing  contracts. 

These  defendants  stand  in  a  different  position  from  the  defend- 
ant Eussell.  They  are  members  of  the  joint  committee,  but  not  of 
the  Operative  Bricklayers'  Society.  It  was  not  shewn  that  they 
authorized  all  that  he  did.  Eussell  belonged  to  the  Operative 
Builders'  Society.  It  was  the  resolution  of  that  society  on 
September  12  which  really  influenced  Brentano  and  the  others 
in  breaking  their  contracts.  These  defendants  were  only  parties 
to  the  resolution  of  the  committee  of  September  6  advising  the 
societies  not  to  work  on  plaintiff's  materials.  There  is  no 
evidence  that  they  had  in  contemplation  at  that  time,  or  even 
that  they  knew  of,  any  outstanding  contracts  entered  into  with 
the  plaintiff.  There  was  no  evidence  of  malice.  The  motive  of 
the  defendants  was  not  personal  ill-feeling  towards  the  plaintiff, 
nor  did  they  desire,  as  the  defendant  in  Lumley  v.  Gye  (2)  did, 
to  obtain  a  benefit  for  themselves  to  which  they  were  not  entitled  ; 
they  merely  sought  to  enforce  their  rules  as  they  were  lawfully 
entitled  to  do.  The  doctrine  of  Lumley  v.  Gye  (2)  and  Bowen  v. 
Sail  (3)  only  applies  to  contracts  for  personal  services,  and 
would  not  apply  to  contracts  for  the  supply  of  goods. 

Lawson  Walton,  Q.G.,  and  Montague  Lush,  for  the  plaintiff. 
The  motive  for  the  attack  on  the  plaintiff  was  the  fact  that  he 
refused  to  discontinue  supplying  goods  to  the  firm  of  Myers  & 
Temperton,  who  had  declined  to  submit  to  the  rules  of  the  union. 
The  evidence  shewed  that  Eussell  was  the  delegate  of  the  other 
defendants  in  what  he  did,  and  that  they  were  all  acting  in  pur- 
suance of  a  joint  purpose.  That  purpose  was  to  compel  the 
plaintiff  to  obey  their  mandates  by  inducing  or  forcing  others  to 
break  their  contracts  with  him,  and  not  to  deal  with  him  in 
future.    Such  conduct  is  malicious  in  law.    There  was  clearly 

(L)  65  L,  T.  (N.S.)  132.  (2)  2  E.  &  B.  216. 

(3)  6  Q.  B.  D.  333. 
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evidence  that  the  defendants  knew  of  the  existence  of  the  O.A. 
contracts  with  the  plaintiff,  and  that  they  did  procure  the  breach  1893 


of  such  contracts,  and  also  that  they  prevented  the  persons  in  temperton 
question  from  contracting  with  the  plaintiff  any  more.  It  is  said  ji^ssell 
that  the  members  of  the  trade  unions  had  a  right  to  withhold 
their  labour  from  employers  who  refused  to  be  bound  by  their 
rules,  and  that  that  was  really  all  that  the  defendants  sought 
to  bring  about,  and  therefore  they  were  only  doing  what  they 
had  a  right  to  do.  The  fallacy  is  apparent.  If  a  person  were 
maliciously  to  give  money  to  another  to  induce  him  to  break  a 
contract,  it  would  obviously  be  actionable.  Yet  it  might  be  said 
that  he  was  only  doing  what  he  was  entitled  to  do  with  his  own 
money.  To  exercise  a  lawful  right  for  an  unlawful  purpose  is 
actionable.  The  principle  upon  which  Lumley  v.  Gye  (1)  and 
JBowen  v.  Hall  (2)  depend  is,  that  maliciously  to  procure  a  person 
to  break  a  contractual  relation,-  which  all  are  bound  by  law  to 
respect,  is  actionable.  It  is  acting  for  an  unlawful  purpose. 
The  doctrine  is  not  confined  to  contracts  for  personal  service. 
There  was  abundant  evidence  here  that  the  defendants  did 
intentionally  and  maliciously  procure  the  breach  of  these 
contracts. 

It  is  further  submitted  that  it  is  clearly  actionable  to  conspire 
maliciously  to  prevent  persons  from  contracting  with  a  particular 
individual  if  actual  damage  is  proved.  See  per  Lord  Bramwell 
and  Lord  Hannen  in  Mogul  Steamship  Co.  v.  Macgregor,^Gow  & 
Go.  (3)  and  Gregory  v.  Duke  of  Brunswick.  (4) 

E.  Tindal  Atkinson,  Q.G.y  and  H.^T.  Kemp,  in  reply.  The 
dicta  of  Lord  Bramwell  in  the  case  of  Mogul  Steamsliip  Co. 
V.  Maegregor,  Gow  dt  Co.  (3),  upon  which  the  plaintiff  relies, 
referred  to  the  case  of  an  indictment  for  conspiracy  which  is 
distinguishable. 

Lord  Esher,  M.K.  In  this  case  I  propose  first  to  state  the 
facts  of  the  case,  as  I  understand  the  effect  of  the  evidence,  and 
then  my  views  as  to  the  law  applicable  to  those  facts.  There 
appear  to  have  been  three  trade  unions  formed  in  Hull,  consisting 

(1)  2  E.  &  B.  21G.  (:;)  [1802]  A.  C.  25. 

(2)  (]  Q.  B.  D.  333.  (4)  G  M.  Sc  G.  1)53. 
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O.A.  respectiyely  of  persons  employed  in  each  of  the  three  branches 
1893       of  labour  connected  with  the  building  trade  there.    The  members 


Tempeeton  of  such  trade  unions  respectively  agree  together  to  form  a  union, 
EussELL.  subscribe  certain  amounts,  and  to  subject  themselves  to 
Lord  Esher  ME  ^^^^^^^  obligations,  in  consideration  of  which  they  are  respec- 
tively to  be  entitled  to  certain  benefits.  The  main  condition 
upon  which  the  members  of  the  union  are  to  be  entitled  to  the 
benefits  of  membership  is,  that  they  will  obey  the  directions 
given  with  regard  to  certain  trade  matters  by  the  persons  autho- 
rized by  all  of  the  members  to  give  such  directions.  If  they  do 
not,  they  may  be  deprived  of  the  benefits  to  which  they  would 
otherwise  have  been  entitled  or  expelled  from  the  union. 
Therefore  the  members  of  the  union  have  given  up  their  liberty 
of  action  in  respect  of  certain  matters,  in  the  sense  that  they 
have  bound  themselves  by  agreement  not  to  exercise  it  on  pain 
of  losing  certain  benefits.  These  trade  unions  appear  to  have 
agreed  together  that  certain  rules,  which  they  thought  to  be  for 
their  benefit,  should  be  observed  by  the  master  builders  of  Hull, 
and  that,  if  any  builder  would  not  observe  such  rules,  they  would 
act  upon  their  respective  members  with  a  view  to  compelling  him 
to  do  so.  For  this  purpose  they  formed  a  joint  committee,  which 
appears  to  have  been  the  authority  appointed  to  determine  what 
action  should  be  taken  by  the  individual  members  of  the  trade 
unions  in  respect  of  such  building  controversies,  and,  therefore, 
to  have  been  for  this  purpose  the  agent  of  each  of  the  trade 
unions,  and  of  the  individual  members  of  them.  Apparently 
this  committee  had  power  to  delegate  their  authority  to  one  or 
more  individual  members.  I  think  that  the  evidence  in  this 
case  proves  that  they  did  delegate  such  authority  to  the  defend- 
ant Kussell,  who  therefore  acted  in  what  he  did  as  the  delegate 
of  such  committee,  and  so  of  each  of  the  three  unions,  and  in  a 
sense  of  each  member  of  them.  He,  therefore,  had  authority  to 
give  directions  to  the  individual  members  of  the  unions  what  to 
do  in  the  case  of  building  controversies.  The  trade  unions  and 
the  joint  committee  seem  to  have  come  to  the  conclusion  that  a 
certain  mode  of  carrying  on  building  operations  in  Hull  was 
detrimental  to  their  interests  or  those  of  their  constituents. 
They  therefore  agreed,  as  I  have  said,  to  a  set  of  rules,  one 
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of  which  was  the  9th  rule  which  has  been  referred  to.  As  C.A. 
between  themselves,  the  members  of  these  trade  unions  had  a  1893 
perfect  right  to  do  that  and  to  bind  themselves  to  comply  with  Temperton 
such  rules.  But  these  rules  could  not  bind  any  person  who  did  Eussell, 
not  belong  to  such  unions,  and  they  had  no  right  to  enforce 
obedience  to  them  by  such  a  person.  A  firm  of  Myers  &  Tem- 
perton,  who  were  builders  in  Hull,  thought  fit  to  carry  on  their 
business,  as  they  had  a  perfect  right  to  do,  in  a  manner  incon- 
sistent with  the  terms  of  rule  9.  The  trade  unions  and  their 
joint  committee  objected  to  this,  and  resolved  to  coerce  the  firm 
into  carrying  on  their  business  in  accordance  with  the  rule. 
Failing  to  effect  their  object  by  direct  action  upon  the  firm,  they 
endeavoured  to  coerce  them  through  the  persons  who  dealt  with 
them  and  who  supplied  them  with  the  means  of  carrying  on  their 
business.  Among  these  persons  was  the  plaintiff,  a  brother  of 
one  of  the  members  of  the  firm.  They  desired  to  coerce  the  firm 
by  preventing  these  persons  from  dealing  with  them.  The 
plaintiff  refused  to  fall  in  with  these  views,  and  would  not  agree 
to  cease  dealing  with  his  brother's  firm.  Having  failed  in 
preventing  him  from  doing  so  by  direct  action  upon  him,  they 
desired  to  overcome  his  resistance  and  to  coerce  him,  in  the  same 
manner  as  they  had  sought  to  coerce  the  firm,  viz.,  through  the 
persons  who  had  dealings  with  him.  The  joint  committee  in 
effect  said  that,  if  any  person  connected  with  the  building  trade 
in  Hull  should  deal  with  the  plaintiff  for  materials,  the  members 
of  the  unions  should  refuse  to  work  for  that  person  upon  goods 
supplied  by  the  plaintiff.  They  intended  thus  to  coerce  the 
plaintiff  to  comply  with  their  views,  and  they  contemplated  that, 
if  he  did  not  submit,  his  business  would  be  destroyed.  Though, 
of  course,  in  point  of  law  such  other  persons  might  be  free  to 
enter  into  contracts  with  the  plaintiff,  and  would  be  bound  to 
perform  contracts  made  with  him,  as  before,  in  point  of  fact  the 
committee  knew  that  the  probable  result  would  be  that  his 
business  would  come  to  an  end,  and  they  thought  that  the 
prospect  of  this  would  have  a  strongly  coercive  effect  upon  him. 

They  were  not,  I  think,  actuated  in  their  proceedings  by  spite 
or  malice  against  the  plaintifl*  personally  in  the  sense  that  their 
motive  was  the  desire  to  injure  him,  but  they  desired  to  injure 

Vol.  I.  1893.  3  F  2 
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0.  A.  him  in  his  business  in  order  to  force  him  not  to  do  what  he  had 

1893  a  perfect  right  to  do.   Amongst  those  who  had  dealings  with  the 

Tbmperton'  plaintiff  were  two  persons  named  Brentano  and  Gibson.  The 

BussELL  I'^sult  of  the  evidence  appears  to  me  to  be  that  the  joint  com- 

—  mittee  and  the  defendant  Kussell,  who  was  actinar  as  the  deleerate 

LordEBher,M.E.  ^  '  . 

of  such  committee,  knew  that  Brentano  had  entered  into  a 
contract  with  the  plaintiff,  and  also,  I  think,  that  he  would  in 
the  course  of  his  business  enter  in  the  future  into  other  contracts 
with  the  plaintiff  of  a  similar  description.  Kussell  lets  Brentano 
know  that,  if  he  goes  on  dealing  with  the  plaintiff,  harm  will 
come  to  him,  because  none  of  the  workmen  at  Hull  who  are 
comprised  in  the  unions  will  touch  the  materials  supplied  by  the 
plaintiff  or  will  do  his  work.  What  was  said  by  Kussell  to 
Brentano,  and  the  previous  resolution  of  the  committee  which 
was  made  known  to  Brentano,  clearly  had  the  object  of  preventing 
him  from  carrying  out  the  contract  he  had  already  made  with 
the  plaintiff,  and  I  should  say  that  the  inference  any  fair-minded 
man  would  draw  would  be  that  they  also  had  the  object  of 
preventing  Brentano  from  entering  into  contracts  with  the  plain- 
tiff in  the  future.  The  object  was  not  to  injure  Brentano,  but  to 
injure  the  plaintiff  in  his  business,  in  order  to  force  him  into 
obedience  to  the  views  of  the  unions.  It  was  argued  that  the 
steps  which  the  joint  committee  and  Kussell,  their  representative, 
took  with  regard  to  the  men  working  for  Brentano  were  only 
what  they  had  a  perfect  right  to  take,  that  they  merely  gave 
notice  or  advice  to  such  workmen  that  the  rules  were  being 
infringed,  and  that  they  should  withdraw  from  his  employment 
if  he  carried  out  his  contract  with  the  plaintiff,  and  that  the 
workmen  could  then  do  as  they  liked  in  the  matter.  It  may  be 
spoken  of  as  "  notice  "  or  "  advice  "  argumentatively ;  but  those 
words  do  not  represent  the  truth  of  the  thing.  These  men  had 
bound  themselves  to  obey ;  and  they  knew  that  they  had  done 
so,  and  that,  if  they  did  not  obey,  they  would  be  fined  or  expelled 
Irom  the  union  to  which  they  belonged.  It  was  really  an  order 
which  was  given  to  them  just  as  much  as  a  direction  given  to  a 
servant  is  one.  It  might  be  said  that  such  a  direction  is  not  an 
order,  because  the  servant  could  not  be  compelled  to  obey  it ;  but, 
if  he  does  not,  he  will  lose  his  place.    The  unions  through  their 
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joint  committee,  as  it  appears  to  me,  ordered  their  members  C.A. 
employed  by  Brentano  to  cease  to  work  for  him  if  he  performed  1893 
his  contract  with  the  plaintiff,  or  if  he  went  on  dealing  with  the  temperto.v 
plaintiff.    I  think  that  the  meaning  of  what  Russell  said  to  Ru^ell 
Brentano  was  that,  if  he  had  made  a  contract  with  the  plaintiff^  — 

'  ^  ^  Lord  Esher,  M.R. 

and  proceeded  to  perform  that  contract,  his  men  would  leave 
him ;  and  that,  if  he  went  on  dealing  with  the  plaintiff  in  the 
future,  the  same  result  would  follow.  The  intention  was  that  by 
so  acting  on  Brentano  the  plaintiff  should  be  compelled  to  obey 
their  directions,  and,  if  he  did  not,  that  his  business  should  be 
ruined.  I  think  that  there  was  clearly  evidence  to  go  to  the 
jury  against  all  the  defendants  of  having  been  parties  to  these 
transactions.  They  were  all  members  of  the  unions  and  of  the 
joint  committee,  and  they  none  of  them  went  into  the  box 
except  Eussell,  which  they  would  have  done  if  they  could  have 
denied  that  they  were  parties  to  them.  The  evidence  against 
the  defendants  with  regard  to  the  dealings  with  G-ibson  is  sub- 
stantially to  the  same  effect.  This  is  not  simply  a  case  of.  men 
saying  that  they  will  not  work  for  a  master  if  he  does  certain 
things  which  they  do  not  like.  Brentano  and  Gibson  were  dealt 
with  thus  for  the  purpose  of  injuring  the  plaintiff,  in  order  to 
force  him  into  obedience  to  the  policy  of  the  unions,  which  they 
had  no  right  to  impose  upon  him. 

Then  what  is  the  law  applicable  to  these  facts  ?  The  questions 
of  law  were  dealt  with  in  the  argument  of  the  defendants' 
counsel  boldly  but  briefly,  the  main  bulk  of  their  arguments 
being  directed  to  the  endeavour  to  make  out  that  there  was  no 
evidence  that  the  defendants  were  responsible  for  the  matters 
complained  of.  It  was  argued  that  the  action  for  inducing 
persons  to  break  a  contract  is  confined  to  cases  of  master  and 
servant  or  cases  of  personal  service.  But  the  case  of  Bowcn  v. 
JSall  (1)  shews  that  the  distinction  relied  on  is  not  tenable. 
That  was  not  a  case  of  master  and  servant.  In  that  case  the 
majority  of  the  judges  in  the  Court  of  Appeal  approved  of 
the  view  taken  by  the  majority  of  the  judges  in  Lumlcif  v. 
Gije.  (2)  Their  judgment,  after  stating  that  merely  to  persuade 
a  person  to  break  his  contract  may  not  be  wrongful  in  law  or 
(1)  6  Q.  B.  D.  333.  (2)  2  E.  &  B.  21G. 
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0.  A.  fact,  proceeds  as  follows  :  "  If  the  persuasion  be  used  for  the 

1893  indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting  the 

Tempebton  defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious  act, 

Eus^ELL  which  is  in  law  and  in  fact  a  wrong  act,  and  therefore  a  wrongful 
— — act,  and  therefore  an  actionable  act,  if  iniury  ensues  from  it. 

LordEsher.M.R.        '  ?  J  J 

We  think  that  it  cannot  be  doubted  that  a  malicious  act,  such 
as  is  aboye  described,  is  a  wrongful  act  in  law  and  in  fact.  The 
act  complained  of  in.  such  a  case  as  Lumley  v.  Gye  (1),  and  which 
is  complained  of  in  the  present  case,  is  therefore,  because  mali- 
cious, wrongful.  That  act  is  a  persuasion  by  the  defendant  of  a 
third  person  to  break  a  contract  existing  between  such  third 
person  and  the  plaintiff.  It  cannot  be  maintained  that  it  is  not 
a  natural  and  probable  consequence  of  that  act  of  persuasion 
that  the  third  person  will  break  his  contract.  It  is  not  only 
the  natural  and  probable  consequence,  but,  by  the  terms  of  the 
proposition  which  involves  the  success  of  the  persuasion,  it  is  the 
actual  consequence."  Nothing  could  be  more  directly  in  point 
to  the  present  case  with  regard  to  the  first  ground  of  action  set 
up.  That  case  is  an  authority  which  is  binding  on  us,  and  it 
appears  to  me  to  apply  to  the  present  case. 

The  next  point  is,  whether  the  distinction  taken  for  the 
defendants  between  the  claim  for  inducing  persons  to  break 
contracts  already  entered  into  with  the  plaintiff  and  that  for 
inducing  persons  not  to  enter  into  contracts  with  the  plaintiff 
can  be  sustained,  and  whether  the  latter  claim  is  maintainable 
in  law.  I  do  not  think  that  distinction  can  prevail.  There  was 
the  same  wrongful  intent  in  both  cases,  wrongful  because  mali- 
cious. There  was  the  same  kind  of  injury  to  the  plaintiff.  It 
seems  rather  a  fine  distinction  to  say  that,  where  a  defendant 
maliciously  induces  a  person  not  to  carry  out  a  contract  already 
made  with  the  plaintiff  and  so  injures  the  plaintiff,  it  is  action- 
able, but  where  he  injures  the  plaintiff  by  maliciously  preventing 
a  person  from  entering  into  a  contract  with  the  plaintiff,  which 
he  would  otherwise  have  entered  into,  it  is  not  actionable.  At 
any  rate  it  appears  to  me  that,  on  the  principle  acted  on  in  the 
.     ^  case  of  Gregory  v.  Biike  of  Brunswick  (2),  where  defendants  con- 

spire or  combine  together  maliciously  to  injure  the  plaintiff  by 
(1)  2  E.  &  B.  216.  (2)  6  M.  &  a.  953. 
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preventing  persons  from  entering  into  contracts  with  him,  and  C.  A. 

injury  results  to  the  plaintiff,  it  is  actionable.    The  judgments  1893 

in  the  case  of  Mogul  Steamship  Co.  v.  Macgregor,  pow  &  Co.  (1),  tempeetou 

in  the  House  of  Lords,  seem  to  shew  that  such  a  combination  ^  ^• 

'  ....  KUSSELL. 

if  followed  by  dama2:e  to  the  plaintiff  is  actionable.  With   

*'  °  .  LordE8her,M.K. 

regard  to  what  was  there  said,  the  counsel  for  the  defendants 
relied  on  the  distinction  between  an  indictment  and  a  civil 
action,  and  said  that,  though  such  a  combination  might  be  the 
S'ubject  of  an  indictment  for  conspiracy,  it  could  not  be  the 
subject  of  an  action  for  damages.  I  agree  that  there  is  this 
distinction,  viz.,  that,  in  the  case  of  an  indictment,  when  the 
conspiracy  is  proved  the  indictment  is  proved,  but  in  the  case 
of  an  action  it  is  necessary  to  go  further  and  to  prove  damage. 
Therefore  it  will  not  suffice  in  an  action,  if  the  jury  only  find 
that  the  defendants  agreed  together  to  take  an  unlawful  course  of 
action,  but  they  do  not  find  that  it  was  taken  and  that  damage 
resulted  to  the  plaintiff,  or  if  there  is  no  evidence  on  which  the 
jury  can  find  that  damage  resulted  to  the  plaintiff.  But,  if  there 
is  evidence,  and  they  do  find,  that  damage  resulted  to  the  plain- 
tiff, then  I  think  what  Lord  Bramwell  said  in  the  case  of  Mogul 
Steamship  Co.  v.  Macgregor,  Gow  &  Co.  (1)  applies,  and  the  action 
will  lie.  He  said  :  "  The  plaintiffs  also  say  that  these  things,  or 
some  of  them,  if  done  by  an  individual,  would  be  actionable. 
This  need  not  be  determined  directly,  because  all  the  things 
complained  of  have  their  origin  in  what  the  plaintiffs  say  is  un- 
lawfulness, a  conspiracy  to  injure:  so  that,  if  actionable  when 
done  by  one,  much  more  arc  they  when  done  by  several,  and,  if 
not  actionable  when  done  by  several,  certainly  they  are  not  when 
done  by  one.  It  has  been  objected  by  capable  persons  that  it  is 
strange  that  that  should  be  unlawful,  if  done  by  several,  which 
is  not  if  done  by  one,  and  that  the  thing  is  wrong  if  done  by 
one,  if  wrong  when  done  by  several ;  if  not  wrong  when  done  by 
one,  it  cannot  be  when  done  by  several.  I  think  there  is  an 
obvious  answer,  indeed  two  :  one  is  that  a  man  may  encounter 
the  acts  of  a  single  person,  yet  not  be  fairly  matched  against 
several ;  the  other  is  that  the  act  when  done  by  an  individual 
is  wrong,  though  not  punishable,  because  the  law  avoids  the 

(I)  [1892]  A.  C.  25. 
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EUSSELL. 

Lord  Esher,  M.E. 


0.  A.  multiplicity  of  crimes  :  De  minimis  non  curat  lex ;  while  if  done 
1893  by  several  it  is  sufficiently  important  to  be  treated  as  a  crime.'' 
Tempeeton  seems  to  me  that  that  language  recognises  the  doctrine  of 
law  as  being  that,  if  there  is  an  agreement  to  take  an  unlawful 
course  of  action  which  amounts  to  a  conspiracy,  and  that  con- 
spiracy causes  damage  to  the  plaintiff,  an  action  will  lie  in 
respect  of  such  conspiracy.  It  appears  to  me,  therefore,  that  the 
combination  here  entered  into  by  the  defendants  was  wrongful 
both  in  respect  of  the  interference  with  existing  contracts  and  in 
respect  of  the  prevention  of  contracts  being  entered  into  in  the 
future.  I  cannot  doubt  that  there  was  evidence  from  which  the 
jury  might  find  that  people  were  prevented  from  dealing  with 
the  plaintiff  by  the  resolution  of  the  joint  committee  and  the 
action  taken  by  the  defendants,  and  that  the  plaintiff  was 
thereby  injured,  and  it  appears  to  me  that  the  jury  have  so 
found.  For  these  reasons  I  think  this  application  must  be 
refused. 

'  Lopes,  L.J.  I  do  not  propose  to  go  through  the  facts  or  the 
evidence  which  have  been  so  fully  dealt  with  by  the  Master  of 
the  EoUs,  and  with  which  I  understand  A.  L.  Smith,  L.J.,  pro- 
poses  to  deal.  I  propose  to  confine  myself  to  a  statement  of 
what  I  believe  to  be  the  law  applicable  to  the  case.  The  case 
which  I  think  must  govern  our  decision  as  to  the  first  head  of 
claim  is  Bowen  v.  Hall  (1),  which  I  understand  to  lay  down  the 
broad  principle  that  a  person  who  induces  a  party  to  a  contract 
to  break  it,  intending  thereby  to  injure  another  person  or  to  get 
a  benefit  for  himself,  commits  an  actionable  wrong.  That 
appears  to  me  to  be  the  effect  of  the  decision  in  that  case,  which 
was  decided  in  1881,  and  never  appears  to  have  been  since  ques- 
tioned. I  presume  that  the  principle  is  this,  viz.,  that  the 
contract  confers  certain  rights  on  the  person  with  whom  it  is 
made,  and  not  only  binds  the  parties  to  it  by  the  obligation 
entered  into,  but  also  imposes  on  all  the  world  the  duty  of 
respecting  that  contractual  obligation.  That  being  the  law  on 
the  subject,  the  jury  found  that  the  defendants  did  maliciously 
induce  persons  who  had  contracted  with  the  plaintiff  to  break 

(1)  6  Q.  B.  D.  333. 
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their  contracts.  It  seems  to  me  that  there  was  abundant  evidence  c.  A. 
to  support  that  finding.    It  was  contended  that  the  damage  to  1893 

the  plaintiff  must  be  considered  as  having  arisen  from  the  spon-  tempekton 
taneous  action  of  the  individual  workmen  themsetves.    I  cannot    ^  ^• 

ETjSSELL. 

think  that  that  view  is  maintainable.    We  know  something  of   

Lopes,  L.J. 

the  action  of  trade  unions  and  their  officials.  So  far  from  the 
injury  to  the  plaintiff  arising  from  the  men  acting  of  their  own 
accord,  I  think  it  is  clear  that,  if  it  had  not  been  for  the  fear 
of  the  trade  unions  and  of  the  conse(^uences  of  breaking  the 
compacts  which  they  had  entered  into  as  members  of  the  union, 
there  would  have  been  no  question  of  the  men  withdrawing  from 
their  employ.  I  think  it  was  shewn  that  Eussell  acted  in  what 
he  did  as  the  delegate,  and  under  the  instructions  of  the  joint 
committee  of  the  three  trade  unions,  of  which  the  other  defen- 
dants were  members:  and,  therefore,  I  think  that  the  other 
defendants  occupy  the  same  position  as  he  does. 

The  second  question  in  the  case  is  with  regard  to  inducing 
persons  not  to  enter  into  contracts  with  the  plaintiff.  The 
question  left  to  the  jury  as  to  that  was,  whether  the  defendants 
maliciously  conspired  to  induce  persons  not  to  enter  into  contracts 
with  the  plaintiff,  and  such  persons  were  thereby  induced  not 
to  make  such  contracts.  The  jury  answered  that  question  in  the 
affirmative.  That  being  so,  the  question  is  whether,  upon  that 
finding,  it  is  shewn  that  the  defendants  committed  an  actionable 
wrong.  I  think  that  it  is.  I  will  state  shortly  what  I  believe 
to  be  the  law  on  the  subject.  The  result  of  the  authorities 
appears  to  me  to  be  that  a  combination  by  two  or  more  persons 
to  induce  others  not  to  deal  with  a  particular  individual,  or 
enter  into  contracts  with  him,  if  .done  with  the  intention  of 
injuring  him,  is  an  actionable  wrong  if  damage  results  to  him 
therefrom.  That  appears  to  me  to  follow  from  what  was  said  in 
Gregory  v.  Diche  of  Brunsivich  (1),  and  in  the  House  of  Lords  in 
the  case  of  Mogul  Steamship  Co,  v.  Macgregor,  Gow  d'  Co.  (2)  It 
was  argued  here  that  there  was  no  evidence  that  any  persons  were 
induced  not  to  enter  into  contracts  with  the  plaintift'.  I  cannot 
agree  with  that  contention.  I  think  there  was  sullicient  evidence 
to  that  effect,  and  that  injury  was  thereby  occasioned  to  the 
(1)  6  M.  &  G.  953.  (2)  [18U2]  A.  C.  25. 
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C.  A.  plaintiff.  For  these  reasons,  I  think  that  the  verdict  ought  to 
1893       stand,  and  this  application  should  be  dismissed. 

Temperton 

KusIell  ^*  S^ITH,  L.J.  The  plaintiff  in  this  case  is  a  master  mason 
and  builder  at  Hull,  who  in  the  course  of  his  business  supplies 
building  materials  by  contract  to  other  persons.  He  sues  the 
defendants,  who  are  members  of  a  joint  committee  of  the 
Operative  Bricklayer^',  of  the  Operative  Plasterers',  and  of  the 
Operative  Labourers'  Societies  in  that  town,  firstly,  for  having 
unlawfully  and  maliciously  procured  certain  persons  to  break 
their  contracts  with  him  ;  and,  secondly,  for  having  maliciously 
conspired  to  induce  certain  persons  not  to  enter  into  contracts 
with  him,  by  reason  of  which  acts  he  was  damnified.  The  jury 
have  found  against  the  defendants  upon  each  of  those  alleged 
causes  of  action,  and  have  awarded  dOl.  damages  upon  the  first 
and  200?.  damages  upon  the  second.  A  motion  has  been  made 
to  us  to  set  aside  the  verdict,  and  to  enter  it  for  the  defendants, 
upon  the  ground  that  there  was  no  evidence  to  fix  any  of  the 
defendants  with  liability  for  the  acts  complained  of,  and  that 
the  learned  judge  at  the  trial  misdirected  the  jury  in  point 
of  law.  The  question  he  left  to  the  jury  as  to  the  first  alleged 
cause  of  action  was,  whether  the  defendants  or  any  of  them 
maliciously  induced  the  persons  named  to  break  their  contracts 
with  the  plaintiff ;  and  he  fully  explained  what  was  the  meaning 
of  the  word  "  maliciously  "  in  this  question.  He  said  :  "  Now, 
in  my  judgment,  it  is  perfectly  clear  law,  that  to  induce  a  person 
who  has  made  a  contract  with  another  to  break  that  contract, 
in  order  to  hurt  the  person  with  whom  it  has  been  made,  to 
hamper  him  in  his  trade,  or  to  put  undue  pressure  upon  him, 
or  to  procure  some  indirect  advantage  for  the  person  himself — 
to  induce  another  to  break  a  contract  for  any  of  those  motives — 
is  in  point  of  law  to  do  it  maliciously ;  therefore,  if  in  this 
particular  case  you  are  of  opinion  that  the  plaintiff  has  satisfied 
you  that  any  one  of  the  defendants  had  induced — I  will  take 
one  particular  instance — Brentano,  because  he  comes  first,  to 
break  his  contract  with  the  plaintiff,  of  the  existence  of  which 
he  was  aware,  in  order  to  hurt  the  plaintiff  in  his  trade,  .... 
and,  if  his  object  in  doing  that  was,  by  hurting  him  in  his 
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trade,  to  compel  him  to  do  something  which  he  did  not  want  to  0.  A. 
do,  ...  .  that  would  be  '  maliciously '  in  point  of  law,  and  1893 


a  cause  of  action  would  be  established."  Temperton 

Nothing  could  be  clearer  than  this  direction,  and  that  it  is  r^sIell 
correct  in  point  of  law  will  be  seen  upon  examining  the  opinion  ^  ^  ^— ^  ^  ^ 
delivered  by  Crompton,  Wightman,  and  Erie,  JJ.,  in  Lumley  v. 
Gye  (1)  and  the  judgment  of  this  Court  (Lord  Selborne,  L.C., 
and  Brett,  L.J.,  Lord  Coleridge,  C.J.,  dissenting)  in  Bowen  v. 
Hall.  (2)  It  is  not  necessary,  in  my  opinion,  in  this  case  to  decide 
the  point  whether  this  cause  of  action  will  apply,  if  there  is  no 
contract  in  existence,  and  I  reserve  that  point  for  decision  hereafter. 

But  it  is  said  that  there  was  no  evidence  to  support  the  cause 
of  action  in  the  present  case.  Now  evidence  was  given  in 
support  of  the  following  facts. 

[The  Lord  Justice  here  stated  the  effect  of  the  material  portions 
of  the  evidence  in  detail,  so  far  as  it  bore  upon  the  dealings  of 
the  defendants  with  Brentano,  and  then  proceeded  as  follows : — ] 

It  was  argued  for  the  defendants  that  the  above  constituted 
no  evidence  that  the  defendants  (who  were  all  members  of  the 
joint  committee  of  the  three  societies,  which  Russell  admitted 
he  represented)  had,  with  knowledge  of  the  existence  of  any 
contract,  and  with  the  intention  of  injuring  the  plaintiff  and  of 
crippling  him  in  his  trade,  induced  Brentano  to  break  his  con- 
tract with  him ;  and  it  was  said  that  all  that  the  defendants  had 
done  was  what  was  done  in  every  strike,  i.e.,  call  out  the  men, 
and  that  this  was  legal.  If  this  had  been  all,  I  should  have 
agreed,  for  it  cannot  be  doubted  that,  at  any  ra.te  since  the  passing 
of  38  &  39  Vict.  c.  86,  in  1875,  if  not  from  1871,  strikes  per  se, 
subject  to  the  exceptions  mentioned  in  ss.  4  and  5  of  that  Act, 
are  legal. 

It  was  argued  that,  if  the  defendants  were  to  be  held  liable 
in  damages  in  this  case,  no  trade  union  could  hereafter  call  out 
their  men,  for  it  might  be  held  that  by  so  doing  they  were 
inducing  the  breach  of  a  contract  to  the  injury  of  one  of  the 
contracting  parties,  if  there  happened  to  be  one.  I  do  not  agree 
that  a  strike  is  analogous  to  the  present  case ;  for,  to  maintain 
the  cause  of  action  sued  on,  there  must  be  evidence  that  the 
(1)  2  E.  &  B.  2LG.  (2)  G  Q.  B.  D.  333. 
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0.  A.  defendant,  with  knowledge  of  the  existence  of  a  contract,  had 

1893  induced  and  succeeded  in  inducing  one  of  the  contracting  parties 
Tempbbton      break  his  contract  to  the  injury  of  the  other  contracting  party, 

^  and  there  must  also  be  evidence  that  the  intention  of  the  inducer 

KUSSELL. 

— -       was  by  such  breach  to  do  harm  to  the  other  contracting  party. 

La  Smith  J  Xi.  J« 

or,  to  use  Lord  Hannen's  words  in  Mogul  Steamship  Co,  v. 
Macgregor,  Gow  &  Co.  (1),  that  the  "  real  object  was  to  injure 
the  individual."  The  present  is  a  very  different  case  to  that 
suggested,  viz.,  the  merely  calling  out  men  on  strike,  though  it 
does  appear  to  me  that,  if  a  strike  were  used  for  the  purpose 
and  with  the  intent  above  mentioned,  an  action  would  lie. 

In  my  judgment  there  is  evidence  in  this  case  :  (1.)  That  the 
defendants  intended  to  coerce  the  builders,  Myers  &  Temperton, 
to  obey  their  edicts,  and,  to  bring  this  about,  they  determined  to 
cut  off  from  them  the  supply  of  all  materials  they  might  require 
for  their  trade,  and  also  the  supply  of  men.  (2.)  That,  inasmuch 
as  the  plaintiff  would  not  fall  in  with  their  commands,  the  defend- 
ants then  determined  to  cripple  and  injure  him  in  his  trade  by 
inducing  Brentano  (together  with  others  who  were  under  contract 
with  the  plaintiff)  to  break  the  contract  which  they  well  knew 
he  had  with  the  plaintiff,  so  that  by  those  means  he  might  be 
coerced  into  obedience.  It  will  be  remembered  that  the  defend- 
ants Eussell  and  Stephenson  in  their  answer  to  interrogatories 
stated  that  the  plaintiff  had  broken  no  rules.  (3.)  That  the  de- 
fendants did  induce  Brentano  to  break  his  contract  to  the  loss 
and  injury  of  the  plaintiff.  It  was,  however,  insisted  that  there 
was  no  evidence  that  the  defendants  knew  that  Brentano  was 
under  contract  with  the  plaintiff ;  but  I  do  not  think  that  this 
can  be  maintained,  having  regard  to  the  facts  that,  at  the  meeting 
of  the  joint  committee  on  or  about  September  11,  1892,  the  de- 
fendant Eussell  introduced  Brentano  to  the  meeting  as  having  a 
contract  with  the  plaintiff,  that  the  minutes  of  the  meeting  of 
September  19  state  that  Brentano  attended  to  give  evidence 
with  regard  to  a  contract  made  between  himself  and  the  plaintiff, 
and  that  the  defendant  Eussell  in  his  letter  to  Goode  stated  that 
Brentano  had  signed  a  contract  with  a  firm  who  were  in  a  dispute 
with  the  building  trade,  i.e.,  the  plaintiff,  and  gave  the  Brick- 
(1)  [1892]  A.  C.  25,  at  p.  60. 
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A.  L.  Smith,  L.J. 


layers'  Society's  guarantee  to  Goode,  who  was  the  person  they  C.  A. 
had  found  to  supply  materials  to  Brentano  in  the  place  of  the  1893 
plaintiff  under  his  contract  with  him,  Brentano  having  been  Temperton 
induced,  or  rather  forced,  to  break  his  contract  wit^  the  plaintiff. 
As  before  pointed  out,  there  was  ample  evidence  that  Eussell  was 
deputed  by  the  defendants  to  carry  out,  if  he  could,  their  common 
intent.  In  my  judgment,  not  only  was  there  good  evidence 
against  the  defendants  upon  this  case  of  Brentano,  but  I  go 
further,  and  say  that,  if  the  jury  had  found  for  the  defendants 
upon  this,  they  would  have  been  wrong.  I  do  not  propose  to 
discuss  the  evidence  at  length  as  to  the  other  contractors,  who, 
the  jury  have  found,  had  been  induced  to  break  their  contracts 
with  the  plaintiff  by  the  action  of  the  defendants ;  I  will  only 
call  attention  to  the  evidence  of  Gibson,  whose  contract  with  the 
plaintiff,  it  will  be  noticed,  was  produced  at  the  meeting  of 
September  19,  at  which  all  the  defendants  were  present.  He 
stated  that,  at  the  interview  which  he  had  with  Russell,  the 
latter  said  that  they  meant  to  bring  Temperton  to  his  knees 
before  they  had  done  with  him,  and  he  would  do  no  good  till  he 
had  made  his  peace  with  them.  This  expression  was  very  signifi- 
cant as  to  what  the  real  intentions  of  the  defendants  were  towards 
the  plaintiff.  Upon  the  first  cause  of  action,  in  my  judgment  it 
is  impossible  to  hold  that  there  was  not  evidence  to  support  the 
verdict  of  the  jury. 

As  regards  the  second  cause  of  action,  i.e.  the  count  for  con- 
spiracy, I  agree  with  what  has  been  said  by  the  other  members 
of  the  Court.  I  think  that  the  direction  of  the  learned  judge  on 
that  head  was  correct,  as  being  in  accordance  with  what  was 
said  in  Bowen  v.  Hall  (1)  and  Mogul  Steamship  Co.  v.  Macgregor, 
Gow  &  Co.  (2),  and  that  there  was  evidence  to  support  the  verdict 
of  the  jury. 

Ajpiolicatioii  dismissed. 

Solicitors  for  plaintiff:  Bell,  Bro'dricJc,  c£'  Gray,  for  J.  T.  tt;  11. 
Woodliouse,  Hull. 

Solicitors  for  defendants  :  Shaen,  Boscoe,  Massey  &  Co.  ;  Colhjer- 
Bristow,  Bussell,  tC-  Hill,  for  Laverach  ct  Son,  Hull. 

(1)  6  Q.  B.  D.  333.  (2)  [1892]  A.  C.  25. 

E.  L. 
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O.A.  [IN  THE  COURT  OF  APPEAL.] 

1^^^  DOUOAL  V,  McCarthy. 

A'pril  22,  25. 

 Landlord  and  Tenant — Tenant  holding  over  after  Expiration  of  Term — Tenancy 

from  Year  to  Year — Implication  of  Law. 

Premises  were  let  under  an  agreement  in  writing  for  a  year  from  February  1, 
1891,  at  a  rent  of  140?.,  payable  quarterly  in  advance  on  February  14,  May  14, 
August  14,  and  November  14.  After  the  expiration  of  the  lease,  the  tenants 
remaining  in  possession,  the  landlord  wrote  to  them  on  February  25,  1892, 
demanding  35Z.  for  a  quarter's  rent  due  in  advance.  The  tenants  did  not  answer 
his  letter,  but  remained  in  possession,  and  on  March  26  they  wrote  to  him  to 
the  effect  that  it  was  "their  intention  to  discontinue  their  present  tenancy, 
and  that  they  gave  him  notice  that  they  would  not  continue  the  same  beyond 
the  period  required  under  their  agreement,  but  that  they  would  be  glad  if  he 
could  see  his  way  to  take  up  the  premises  on  May  14,  or  even  earlier  " : — 

Held,  that,  under  the  circumstances  above  mentioned,  both  parties  must  be 
taken  to  have  consented  to  a  continuance  of  the  tenancy  after  the  expiration 
of  the  lease,  and,  that  being  so,  the  implication  was,  in  the  absence  of  any 
evidence  to  rebut  it,  ihat  there  was  a  tenancy  from  year  to  year  on  the  terms 
of  the  former  lease  so  far  as  not  inconsistent  with  such  tenancy. 

Appeal  from  the  judgment  of  Hawkins,  J.,  at  the  trial  without 
a  jury. 

The  action  was  for  two  quarters'  rent  of  premises  alleged  to 
be  in  arrear. 

The  facts  were,  so  far  as  material,  as  follows : — 
By  an  agreement  made  in  February,  1891,  between  the 
plaintiff  (thereinafter  referred  to  as  "  the  landlord  ")  of  the  one 
part,  and  certain  persons,  directors  of  the  National  Press  Associa- 
tion, Limited,  of  whom  the  defendant  was  one  (thereinafter 
referred  to  as  "  the  tenants  ")  of  the  other  part,  the  landlord 
agreed  to  let,  and  the  tenants  for  themselves  and  their  assigns, 
and  as  a  separate  and  personal  agreement  each  of  them  for  him- 
self and  his  assigns,  agreed  to  take,  certain  rooms  at  No.  62,  Strand, 
for  one  year  commencing  on  February  1,  1891,  at  the  rent  of 
140Z.,  payable  by  four  equal  quarterly  payments  in  advance  on 
February  14,  May  14,  August  14,  and  November  14.  The 
tenants  entered  and  occupied  the  premises  under  such  agreement. 
After  the  expiration  of  the  year  ending  February  1,  1892,  they 
remained  in  possession  of  the  premises. 
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On  February  25,  the  plaintiff  wrote  to  the  secretary  of  the  0.  A. 
National  Press  Association,  asking  for  a  cheque  for  35/.  for  1893 
a  quarter's  rent  due  on  the  1st  instant.  No  answer  was  sent  douga: 
to  that  letter,  and  the  tenants  remained  in  possession.  On  ^i^^l^^r^^ 
March  26  the  secretary  wrote  to  the  plaintiff :  "  I  am  instructed 
by  Messrs.  McCarthy  and  "  (mentioning  the  names  of  the  other 
tenants)  "  to  inform  you  that  it  is  their  intention  to  discontinue 
their  present  tenancy  of  the  offices  at  62,  Strand,  London,  at 
present  occupied  by  them  for  the  purposes  of  this  company,  and 
I  am  directed  to  give  you  notice  that  they  will  not  continue 
same  beyond  the  period  required  under  their  agreement.  I  shall 
of  course  be  glad  if  you  can  see  your  way  to  take  up  the 
premises  on  May  14,  or  even  earlier.  We  shall  of  course  give 
you  every  facility  for  the  securing  of  a  new  tenant,  and  I  am 
sure  you  will  meet  us  in  the  same  spirit."  In  answer  to  this 
letter  the  plaintiff's  solicitors  wrote  on  March  31  as  follows : 
*'  Mr.  Dougal  has  handed  us  your  letter,  giving  notice  to  give  up 
No.  62,  Strand,  London,  which  notice  will  expire  on  February  1, 
1893.  Our  client  will  be  ready  to  meet  you,  if  you  have  an 
assignee  of  the  premises,  or  will  be  happy  to  consider  a  surrender 
of  the  present  term,  if  other  suitable  terms  are  submitted.  We 
are  instructed  to  ask  you  to  be  good  enough  to  pay  us  the 
quarter's  rent  due  February  1,  and  shall  be  obliged  by  a 
remittance  at  your  early  convenience." 

No  answer  was  sent  to  this  letter.  On  May  23  the  action  was 
commenced.  The  learned  judge  was  of  opinion  that  the  facts 
did  not  shew  that  there  had  been  an  agreement  for  a  tenancy 
from  year  to  year  after  February  1,  1892.  He  therefore  gave 
judgment  for  the  defendant.  (1) 

J.  E.  Banlces,  for  the  plaintiff.  The  authorities  shew  that  a 
holding  over  by  consent  of  both  parties  without  more  constitutes 
a  tenancy  from  year  to  year  on  the  terms  of  the  old  lease  so 
far  as  not  inconsistent  with  such  tenancy  :  liiglit  v.  Darhj  (2) ; 

(1)  It  will  be  observed  that  there  was  that  a  tenancy  froiu  year  to  year 

was  no  claim  as  for  use  and  occupa-  had  been  created  on  tho  terms  of  the 

tion.    The  defendant  was  willing  to  old  lease,  and  ho  claimed  for  rent 

pay  as  for  use  and  occupation  np  to  accordingly. 
May  14;  but  the  plaintill's  contention        (2)  I  T.  U.  IfiO. 
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C.  A.  Doe  d.  Bigge  v.  Bell  (1)  ;  Dighy  v.  Atkinson  (2) ;  Bishop  v. 
1893  Howard.  (3) 
DouGAL  The  term  for  payment  of  rent  in  advance  is  not  inconsistent 
McCarthy  ^^^^  ^  tenancy  from  year  to  year  :  Lee  v.  Smith.  (4)  The  proper 
inference  from  what  took  place  here  is  that  the  parties  agreed  to 
a  fresh  tenancy  from  year  to  year  on  the  terms  of  the  previous 
tenancy  so  far  as  applicable.  The  landlord  by  his  letter  of 
February  25  treated  the  tenants  as  tenants  at  the  same  rent 
payable  at  the  same  time  as  under  the  original  tenancy.  The 
tenants  made  no  objection,  but  remained  in  possession  for  a 
month  after  that  letter.  They  must  be  taken,  therefore,  to 
have  agreed  to  be  tenants,  and  the  only  possible  inference  as 
to  the  terms  of  such  tenancy  is  that  contended  for  by  the 
plaintiff.  There  was  nothing  in  the  letter  of  March  26  in- 
consistent with  such  inference.  On  the  contrary,  that  letter 
confirms  it. 

[He  also  cited  Waring  v.  King  (5)  ;  Hyatt  v.  Griffiths.  (6)] 
J.  W.  McCarthy,  for  the  defendant.  It  is  a  question  of  fact, 
when  a  tenant  holds  over,  whether  there  has  been  an  agreement 
for  a  new  tenancy,  and  if  so  on  what  terms.  There  must  be  some 
act  done  beyond  the  mere  fact  of  holding  over  from  which  such 
an  agreement  can  be  inferred,  such  as  the  payment  of  rent: 
Braythwayte  v.  Hitchcock.  (7)  The  learned  judge  in  this  case 
found  that  there  was  not  in  fact  an  agreement  by  which  the 
defendant  and  the  others  became  tenants  at  the  same  rent  as 
under  the  old  agreement.  The  mere  fact  of  the  tenants  re- 
maining in  by  consent  only  shewed  a  tenancy  at  will.  The 
decision  in  Bight  v.  Darby  (8)  really  only  dealt  with  the  question 
what  the  proper  period  of  notice  is  in  the  case  of  a  tenancy  from 
year  to  year,  and  had  nothing  to  do  with  this  question.  The 
letter  of  February  25  was  only  an  offer  of  a  tenancy.  The  letter 
of  March  26  was  inconsistent  ^with  the  notion  that  the  tenants 
accepted  it  or  assented  to  a  tenancy  from  year  to  year. 

(1)  5  T.  K.  471 ;  2  Sm.  L.  0. 5th  ed.        (4)  9  Ex.  662. 

p.  93.  (5)  8  M.  &  W.  571. 

(2)  4  Camp.  275.  (6)  17  Q.  B.  505. 

(3)  2  B.  &  C- 100.  (7)  10  M.  &  W.  494. 

(8)  1  T.  E.  159. 
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[He  cited  Boe  v.  Wood  (1)  ;  Oaldey  v.  MoncJc  (2);  Jones  v.  C.A. 
Shears  (3) ;  Doe  v.  Stennett  (4).]  1893 

J.  E.  Bankes,  in  reply.    There  is  nothing  in'  any  of  the  cases  Dougal 
to  the  contrary  of  what  Lord  Mansfield  said  in  BigM  v.  Darby.  (5)  jyi^jQ^^^^- 
If  there  be,  as  he  said,  a  presumption  that  a  holding  over  after 
the  expiration  of  a  lease  by  consent  of  both  parties  creates  a 
tenancy  from  year  to  year,  there  is  nothing  here  to  rebut  that 
presumption.    There  is  no  authority  for  the  proposition  that 
such  a  holding  over  creates  a  tenancy  at  will.    The  terms  of  the 
letter  of  March  26  imply  that  there  was  a  tenancy  from  year  to  . 
year,  for  it  is  an  appeal  ad  misericordiam  to  allow  the  tenancy  to 
be  terminated  as  early  as  possible,  which  is  quite  inconsistent 
with  its  being  a  tenancy  at  will. 


Lord  Esher,  M.R.  I  cannot  agree  with  the  decision  of  the 
learned  judge.  There  seems  to  be  no  dispute  as  to  the  facts  of 
this  case.  The  defendant  and  others  became  tenants  to  the 
plaintiff  of  certain  premises  for  a  year  ending  February  1,  1892, 
zander  an  agreement,  which  contained  certain  terms,  amongst 
^others,  as  to  the  amount  and  the  time  of  payment  of  rent.  The 
year  came  to  an  end,  and  the  tenancy  under  the  agreement 
accordingly  expired  by  effluxion  of  time.  The  tenants,  however, 
remained  in  possession  of  the  premises.  The  evidence  appears 
to  me  clearly  to  shew  that  the  landlord  consented  to  their  so 
remaining  in  possession  as  tenants  ;  and  that  he  treated  them  as 
tenants  from  year  to  year  on  the  terms  of  the  previous  tenancy, 
i.e.,  at  the  same  rent  payable  at  the  same  periods  as  before ;  for 
on  February  25,  he  wrote  to  them  demanding  a  quarter's  rent  on 
that  footing.  After  that  letter  they  still  remained  in  possession, 
and  on  March  26  they  wrote  him  a  letter,  the  effect  of  which  I 
will  deal  with  presently.  I  take  it  that  the  doctrine  laid  down 
by  Lord  Mansfield  in  Bight  v.  Darhj  (5)  is  correct.  He  there 
said :  "  If  there  be  a  lease  for  a  year,  and,  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law 
implies  a  tacit  renovation  of  the  contract.    They  are  supposed 


(1)  14  M.  &  W.  682.  (3)  4  A.     E.  832. 

(2)  Law  Eep.  1  Ex.  150.  (4)  2  Esp.  716. 

(5)  1  T.  R.  150. 
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0.  A.  to  have  renewed  the  old  agreement,  which  was  to  hold  for  a  year." 
1893       Here  there  is  the  landlord's  consent,  and  the  fact  that  the  tenants 

DouGAL  remained  in  possession  after  the  letter  written  by  him.  I  take  it 
McCaethy.  ^^^^     would  be  a  question  for  a  jury  in  such  a  case,  whether  there 

^  -n  was  the  consent  of  both  parties  that  the  tenant  should  remain  in 
possession  after  the  termination  of  the  expired  tenancy.  If  the 
tenant  under  such  circumstances  remained  in  possession  without 
saying  anything,  I  should  say  that  a  jury  ought  to  conclude  that 
he  consented  to  continue  in  possession  as  tenant.  If  the  tenant 
remained  in  possession,  but  made  some  statement  inconsistent 
with  his  remaining  as  tenant — for  instance,  if  he  said  that  the 
property  belonged  to  him,  or  if  he  defied  the  landlord  to  do  his 
worst,  and  said  that  he  would  not  go  out  till  he  was  turned  out — 
in  that  case  I  should  think  the  jury  would  say  that  he  did  not 
consent  to  remain  in  as  tenant,  and  was  a  mere  trespasser.  I  do 
not  think  that  it  is  necessary,  for  the  purposes  of  this  case,  to* 
determine  the  question  whether,  if  the  tenant,  though  consenting 
to  remain  as  tenant,  nevertheless  made  some  stipulation  incon- 
sistent with  the  notion  that  he  was  remaining  in  possession  as 
tenant  from  year  to  year  on  the  terms  of  the  old  lease,  that 
inconsistency  would  justify  the  jury  in  saying  that  that  which 
would  otherwise  be  the  implication  of  law  was  done  away  with. 
But,  if  after  the  expiration  of  a  lease  the  jury  find  that  by  consent 
of  both  parties  the  tenant  remained  in  possession  as  tenant,  and 
nothing  was  said  inconsistent  therewith,  the  implication  of  law 
mentioned  by  Lord  Mansfield  arises,  viz.,  that  there  is  a  tenancy 
from  year  to  year  on  the  terms  of  the  old  lease  so  far  as  they  are 
consistent  with  such  a  tenancy.  Buller,  J.,  in  Bight  v.  Darby  (1), 
in  effect  laid  down  the  law  in  the  same  way  as  Lord  Mansfield. 
He  said  :  "  It  is  taken  for  granted  by  the  counsel  for  the  plaintiff 
that  the  rule  of  law,  which  construes  what  was  formerly  a  tenancy 
at  will  of  lands  into  a  tenancy  from  year  to  year,  does  not  apply 
to  the  case  of  houses ;  but  there  is  no  ground  for  that  distinc- 
tion. The  reason  of  it  is  that  the  agreement  is  a  letting  for  a 
year  at  an  annual  rent ;  then,  if  the  parties  consent  to  go  on  after 
that  time,  it  is  a  letting  from  year  to  year." 

Therefore,  if  there  is  the  consent  of  both  parties  that  the 
(1)  1  T.  E.  159. 
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tenant  shall  remain  in  possession  as  tenant,  and  nothing  is  said  C.  A. 
to  rebut  that  inference  of  law,  it  is  by  law  a  tenancy  from  year  1893 


to  year  on  the  terms  of  the  old  tenancy,  so  far  as  applicable.  Dougal 
Here  there  was  evidence  to  shew  that  the  landlord  consented  to  ]\icCabthy. 
the  tenants  remaining  in  possession,  and  that  the  tenants  ^Iso^^^^^^^^ 
consented  to  remain  in  possession,  as  tenants.  I  should  have 
said  that  the  mere  fact  of  their  holding  over  as  they  did  was 
evidence  on  which  a  jury  ought  to  infer  that  they  agreed  to 
remain  in  possession  as  tenants,  for  I  do  not  think  the  jury  ought 
to  infer  that  they  intended  to  remain  in  possession  as  trespassers. 
But  in  this  case  the  evidence  goes  further.  In  the  letter  of 
March  26,  the  tenants'  secretary  says  that  it  is  their  intention 
"to  discontinue  their  present  tenancy."  The  original  tenancy 
was  over,  so  that  this  language  could  only  refer  to  a  fresh  tenancy. 
Then  he  says  that  he  is  instructed  to  give  notice  that  they  will 
not  continue  the  same  beyond  the  period  required  under  their 
agreement,  and  proceeds :  "  I  shall  of  course  be  glad  if  you  can 
see  your  way  to  take  up  the  premises  on  May  14,  or  even  earlier." 
What  do  the  expressions  so  used  mean  ?  They  seem  to  me  to 
admit  that,  if  they  have  assented  to  a  tenancy,  such  tenancy  is 
in  law  a  tenancy  from  year  to  year,  and  to  give  notice  to  deter- 
mine such  tenancy  at  such  period  as  it  may  be  determinable  by 
law,  but  to  request  the  landlord,  if  he  can  see  his  way  to  it,  to 
take  the  premises  off  their  hands  sooner.  Such  language  is 
quite  inconsistent  with  the  notion  that  they  had  a  right  to  put 
an  end  to  the  tenancy  when  they  pleased,  and  therefore  that  it 
was  a  tenancy  at  will.  Therefore,  so  far  from  this  letter  being 
inconsistent  with  the  implication  of  law  that  they  had  consented 
to  remain  in  possession  as  tenants  from  year  to  year,  it  seems  to 
me  clearly  to  admit  that  such  was  the  case. 

I  think  that  the  proper  inference  from  the  facts  is  that  they 
consented  to  remain  tenants,  and  did  not  attempt  to  impose  any 
term  inconsistent  with  the  tenancy  which  the  law  would  imply 
from  such  consent,  viz.,  a  tenancy  from  year  to  year  on  the  terms 
of  the  old  tenancy  so  far  as  consistent  with  a  tenancy  from  year 
to  year.  I  think  the  term  for  payment  of  rent  in  advance  was 
not  inconsistent  with  such  a  tenancy,  and  therefore  I  think 
that  the  plaintiff  was  entitled  to  recover  the  rent  which  he 

Vol.  I.  1893.  3  G  2 
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0.  A.  claimed.  For  these  reasons  I  think  that  this  appeal  should  be 
1893  allowed. 


DOUGAL 

Lopes,  L.J.    I  am  of  the  same  opinion.    I  think  this  case  is 
MoOaethy.  ^ 

governed  by  what  Lord  Mansfield  said  in  Bight  v.  Darby  (1), 
viz. :  "  If  there  be  a  lease  for  a  year,  and,  by  consent  of  both 
parties,  the  tenant  continue  in  possession  afterwards,  the  law 
implies  a  tacit  renovation  of  the  contract."  I  will  deal  first  with 
the  case  where  there  is  merely  a  holding  over  by  the  tenant  after 
the  expiration  of  a  tenancy  for  a  year  by  consent  of  both  parties, 
and  nothing  is  said  in  reference  to'  any  terms  of  tenancy  either 
by  the  landlord  or  the  tenant.  I  think  the  proper  direction  to  a 
jury  in  such  a  case  would  be  that,  there  being  such  holding  over, 
and  nothing  being  said  by  either  party  as  to  terms,  it  follows 
from  such  holding  over  by  implication  of  law  that  there  is  to  be 
a  tenancy  from  year  to  year  on  the  same  terms  as  those  of  the 
lease  which  has  expired,  so  far  as  they  are  not  inconsistent  with 
such  a  tenancy:  that  they  are  bound,  to  use  Lord  Mansfield's 
words,  to  imply  a  renovation  of  the  old  agreement.  I  will  now 
proceed  to  deal  with  the  case  where,  after  the  expiration  of  the 
term,  letters  have  passed  or  conversation  has  taken  place  between 
the  parties,  as  in  the  present  case.  In  such  a  state  of  things  it 
will  be  a  question  for  a  jury  whether  there  has  been  a  consent 
by  both  parties  to  a  continuance  of  the  tenancy,  and  if  so  on 
what  terms.  In  the  present  case  there  is  clear  evidence  of  the 
consent  of  both  parties  to  the  continuance  of  the  tenancy.  The 
landlord's  letter  of  February  25  is  clearly  a  consent  by  him  to 
such  continuance.  The  tenants  remained  in  possession  after  that 
letter.  If  the  case  stopped  there,  and  there  had  been  no  subse- 
quent letter  written  by  the  tenants,  I  should  have  thought  that 
the  implication  spoken  of  by  Lord  Mansfield  would  have  arisen. 
But  then  we  have  the  letter  of  March  26.  If  that  letter  were 
capable  of  such  a  construction  as  to  lead  to  the  conclusion  that 
that  implication  was  rebutted,  then  I  should  have  thought 
that  it  would  be  a  question  for  a  jury  whether  that  was  so 
or  not.  But  does  that  letter  in  any  way  negative  the  implication 
arising  from  the  previous  transactions  ?    I  think  not.    So  far 

(1)  1  T.  K.  159. 
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from  negativing  such  implication,  in  my  opinion  it  tends  to  C.A. 
confirm  it.    It  contains  expressions  which  indicate  that  the  1893 
tenants  did  not  suppose  that  they  had  a  righj^  to  bring  the  Dougal 
tenancy  to  an  end  on  May  14,  and  that  they  therefore  appealed  j^ioq^bthy 
to  the  landlord  to  permit  them  to  bring  it  to  a  termination  then  l^^^^T^j 
or  earlier,  if  he  could  see  his  way  to  doing  so.    It  appears  to  me 
that  Hawkins,  J.,  did  not  put  the  right  construction  on  this 
letter.    For  these  reasons,  I  think  that  the  proper  conclusion 
from  the  facts  was  that  there  had  been  a  renovation  of  th^ 
former  tenancy  on  such  of  its  terms  as  were  not  inconsistent  with 
a  tenancy  from  year  to  year,  and  therefore  this  appeal  should  be 
allowed. 

A.  L.  Smith,  L.J.  The  learned  judge  at  the  trial  held  that 
there  was  no  evidence  against  the  defendant  that  he  became 
tenant  from  year  to  year  of  these  premises  after  the  expiration  of 
the  original  tenancy  for  a  year.  The  question  whether  he  was 
right  in  so  holding  depends  on  what  the  law  is  with  reference  to 
cases  where  a  tenancy  has  expired,  and  the  tenant  holds  over 
with  the  consent  of  his  landlord.  I  understand  it  to  be  this.  If 
the  landlord  consents  to  such  holding  over  by  the  tenant,  and 
the  tenant  consents  to  remain  in  possession  as  tenant,  then  the 
implication  of  law  is,  unless  there  is  evidence  to  rebut  it,  that 
the  tenant  holds  over  as  tenant  from  year  to  year  on  the  terms 
of  the  old  tenancy  so  far  as  they  are  not  inconsistent  with  a 
tenancy  from  year  to  year.  In  the  present  case  there  is  a  direct 
statement  by  the  landlord  to  the  tenants  that  he  consents  to 
their  holding  over,  because  on  February  25,  three  weeks  after 
the  expiration  of  the  old  tenancy,  he  writes  asking  for  a  quarter's 
rent  as  on  a  fresh  tenancy.  For  a  whole  month  the  tenants  do 
nothing,  but  hold  over  with  notice  that  the  landlord  is  demand- 
ing rent  from  them  as  tenants  on  the  terms  of  the  agreement 
which  expired  on  February  1.  Speaking  for  myself,  I  should 
say  that  the  proper  inference  from  that  was  that  the  tenants 
consented  to  hold  over  on  the  terms  of  the  old  agreement.  It 
was  laid  down  in  Bight  v.  Darby  (1),  that  in  such  case  the  im- 
plication of  law  is  that  there  is  a  tenancy  from  year  to  year  on 

(1)  1  T.  R.  159. 
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the  terms  of  the  old  tenancy,  so  far  as  consistent  with  such 
tenancy  from  year  to  year.  I  think  that  possibly  that  implica- 
tion might  be  negatived  by  evidence ;  but  in  the  present  case, 
so  far  from  that  being  so,  the  letter  of  March  26  appears  to  me 
clearly  to  assist  and  support  it.  For  these  reasons,  I  agree  that 
the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  plaintiff :  Burch,  Whitehead,  &  Davidsons, 
Solicitors  for  defendant :  Kime  &  Hammond, 

E.  L. 


C.A. 

1893 
May  1. 


[IN  THE  COUKT  OF  APPEAL.] 

DRIVER  V.  BROAD. 

FraudSi  Statute  of — Contract  for  Interest  in  Land — Debentures — Company — 
Assignment — "  Floating  Security.*^ 

A  company  incorporated  under  the  Companies  Act,  1862,  issued  debentures 
charging  its  undertaking  and  all  its  property  whatsoever  and  wheresoever,  both 
present  and  future.  The  debentures  contained  the  following  conditions  :  that 
the  charge  thereby  created  should  be  a  floating  security,  and  the  company, 
until  the  appointment  of  a  receiver  or  the  commencement  of  a  winding-up, 
should  be  at  liberty,  in  the  ordinary  course  of  its  business,  to  dispose  of  the 
property  charged ;  and  that,  in  the  event  of  the  company  making  default  in 
payment  of  the  principal  or  interest  secured  by  the  debentures,  or  in  the  event 
of  the  winding-up  of  the  company,  the  debenture-holders  might  appoint  a 
receiver,  who  should  have  power  to  sell  the  mortgaged  property.  A  holder 
of  certain  of  such  debentures  orally  contracted  for  the  sale  and  transfer  of  them 
to  a  purchaser.  At  the  dates  both  of  the  issue  of  the  debentures  and  of  such 
contract,  the  company  was  possessed  of  certain  leasehold  property  : — 

Eeldy  af&rming  the  judgment  of  Mathew,  J.,  that  the  contract  for  the  sale 
of  the  debentures  was  a  contract  for  an  interest  in  land  within  the  4th 
section  of  the  Statute  of  Frauds. 


Appeal  from  judgment  of  Mathew,  J.,  on  further  consi- 
deration. (1)    The  facts  were  as  follows  : — 

A  company  registered  under  the  Companies  Act,  1862,  and 
called  Broad's  Patent  Night  Light  Company,  Limited,  in  March, 
1890,  issued  certain  mortgage  debentures,  whereby  it .  charged 
with  the  payment  of  the  principal  money  and  interest  therein 
contracted  to  be  paid,  "  its  undertaking  and  all  its  property 

(1)  Ante,  p.  539. 
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whatsoever  and  wheresoever,  both  present  and  future,  including      0.  A. 
its  uncalled  capital  for  the  time  being."    The  debentures  were  1893 
issued  subject  to  conditions  indorsed  thereon,  ^of  which  the  Driveb 
material  portions  were  as  follows : —  Bboad 

"  1.  The  charge  hereby  created  shall  be  a  floating  security, 
and  accordingly  the  company,  until  the  appointment  of  a 
receiver  under  the  provisions  herein  contained,  or  the  commence- 
ment of  a  winding-up,  shall  be  at  liberty,  but  only  in  the  ordinary 
oourse  of  its  business,  to  sell,  deal  with,  and  dispose  of  the  pro- 
perty charged,  and  to  give  receipts  for  money,  and  divide  its 
profits,  as  if  none  of  the  said  debentures  had  been  issued." 

"13.  The  principal  moneys  hereby  secured  shall  become 
payable  in  each  of  the  following  cases  .  .  .  .  (c)  if  the  company 
creates  any  specific  charge  on  any  of  its  freehold  or  leasehold 
property  in  priority  to  the  debentures." 

"  14.  The  following  provisions  as  to  the  appointment  and 
powers  of  a  receiver  shall  have  effect,  that  is  to  say :  (1.)  The 
registered  holders  of  one  half  in  value  of  the  outstanding  de- 
bentures of  this  issue  may,  by  writing,  appoint  some  person 
approved  by  them  or  him  to  be  receiver,  or  a  receiver  and 
manager,  of  the  property  charged  by  the  debentures  ;  and  such 
appointment  may  be  made  when  the  company  has  made  default 
for  more  than  two  calendar  months  in  the  payment  of  any  prin- 
cipal moneys  or  interest  hereby  secured,  or  when  any  order  has 
been  made,  or  effective  resolution  has  been  passed,  for  the 
winding  up  of  the  company ;  and  s.  24  of  the  Conveyancing  Act, 
1881,  shall  be  regarded  as  modified  accordingly.  (2.)  The 
receiver  shall  have  power  to  sell  the  mortgaged  property,  and 
the  provisions  of  the  said  Act  as  to  sales  by  a  mortgagee  shall 
be  applicable." 

In  December,  1891,  the  plaintiff,  being  the  holder  of  twenty 
of  the  above-mentioned  debentures,  entered  into  an  oral  contract 
with  the  defendant  for  the  sale  and  transfer  of  such  debentures 
to  him  at  an  agreed  price. 

At  the  dates,  both  of  the  issue  of  the  debentures  and  of  the 
contract  of  sale  of  them  to  the  defendant,  the  company  was 
possessed  of  certain  leasehold  property,  consisting  of  a  factory 
and  warehouses  where  its  business  was  carried  on.  The  defendant 
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O.  A.      subsequently  refused  to  accept  the  transfer  of  the  debentures  or 
1893      to  pay  the  price.    To  an  action  for  the  breach  of  such  contract, 
DgjyjjB  defendant  pleaded  that  the  contract  was  a  contract  for  an 

Broad     i^^iterest  in  land  within  s.  4  of  the  Statute  of  Frauds,  and  ought  to 
haye  been  in  writing. 

The  learned  judge  held  that  to  be  so,  and  therefore  gave 
judgment  for  the  defendant. 

Morten,  for  the  plaintiff.  These  debentures  did  not  create  an 
interest  in  land  within  the  meaning  of  the  4th  section  of  the 
Statute  of  Frauds,  and  therefore  the  contract  for  sale  of  them 
was  not  within  that  section.  The  security  is  to  be  a  "  floating 
security,"  that  is  to  say,  it  is  not  to  charge  in  the  present  any 
defined  property,  but  is  only  to  be  enforceable  in  future  in 
certain  specified  events  against  the  assets  of  the  company  for 
the  time  being  by  means  of  the  appointment  of  a  receiver.  The 
scope  of  the  debentures  is  not  to  create  a  present  interest  in 
land,  but  merely  to  charge  the  undertaking,  unless  and  until 
certain  events  happen,  in  which  case  a  receiver  may  be  ap- 
pointed, who  may  sell  the  assets  of  the  undertaking.  The 
individual  debenture-holder  is  not  in  the  position  of  a  mort- 
gagee. The  charge  does  not  attach  until  the  specified  events 
happen.  Till  then  the  whole  property  and  interest  in  the  land 
remain  in  the  company,  who  can  dispose  of  it  in  the  ordinary 
course  of  business  without  the  consent  of  the  debenture-holders. 
In  the  case  of  Top^pin  v.  Lomas  (1),  relied  upon  by  Mathew,  J.,, 
the  ground  of  the  decision  was  that  the  obligee  of  the  bond 
stood  in  the  position  of  a  mortgagee.  It  is  not  contested  that,, 
when  that  is  the  case,  there  is  an  interest  in  land  within  the 
Statute  of  Frauds.  But  that  is  not  the  case  here.  [He  also 
cited  Myers  v.  PerigaL  (2)] 

A.  T.  Lawrence,  and  J.  G,  Wood,  for  the  defendant,  were  not 
called  upon. 

Lord  Eshee,  M.E.  The  question  is  whether  these  debentures 
create  a  charge  on  land,  and  consequently  a  contract  for  the 
sale  of  them  is  within  the  4th  section  of  the  Statute  of  Frauds. 


(1)  16  C.  B.  145. 


(2)  2  D.  M.  &  G.  599. 


IQ.  B. 


QUEEN'S  BENCH  DIVISION. 


747 


It  has  been  argued  that  they  do  not  create  such  a  charge.    By  0.  A. 

the  debenture  the  company  purports  to  charge  "  its  under-  i893 

taking  and  all  its  property  whatsoever  and  wheresoever."     A  driver 

portion  of  the  property  of  the  company  consisted  of  land  and  ^^qj^j^ 

buildiners.    How  it  can  be  maintained  that  that  property  does   

.  ,  1  1  LordE8her,M.R. 

not  come  withm  the  words  "all  its  property  whatsoever  and 
wheresoever,"  I  fail  to  see.  Again,  in  the  conditions  indorsed 
on  the  debentures,  it  is  provided  that  the  principal  moneys 
shall  become  payable  "if  the  company  creates  any  specific, 
charge  on  any  of  its  freehold  or  leasehold  property  in  priority 
to  the  debentures,"  a  provision  which  seems  plainly  to  imply 
that  the  debentures  charge  such  freehold  or  leasehold  pro- 
perty. It  seems  to  me  perfectly  clear  that  these  debentures 
constitute  a  charge  on  the  company's  land  and  buildings,  and 
the  contract  is.  therefore  within  the  Statute  of  Frauds,  as  con- 
cerning an  interest  in  land.  It  was  argued  that  that  was  not  so, 
because  the  charge  was  expressed  to  be  a  "  floating  security." 
The  meaning  of  that  expression  appears  to  be  that,  notwith- 
standing the  charge,  the  company  is  to  have  power  to  sell  the 
property  charged  under  certain  circumstances,  and  so  the  charge 
may  be  defeated ;  but  there  is  none  the  less  a  charge  on  the 
land,  subject  to  the  power  given  to  the  company  to  dispose  of 
the  property  in  the  ordinary  course  of  its  business.  The  Court  of 
Appeal  appears  to  have  held,  in  Li  re  Florence  Land,  &c.,  Co., 
Ex  ^arte  Moor  (1),  that  such  a  charge  effectually  charges  the 
real  estate  of  the  company.  For  these  reasons,  I  think  that  the 
appeal  must  be  dismissed. 

Lopes,  L.J.  The  question  in  this  case  is  whether  it  was 
necessary  that  this  contract  should  be  in  writing  by  reason  of 
the  provisions  of  the  Statute  of  Frauds.  That  depends  on 
whether  it  was  a  contract  which  dealt  with  "  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them."  It 
dealt  with  debentures ;  and  the  argument  was  that  debentures 
such  as  these  do  not  create  an  interest  in  land.  When  we  look 
at  the  form  of  the  debentures,  we  find  in  it  the  statement  that 
there  is  to  be  a  charge  on  the  company's  "  undertaking,  and  all 

(1)  10  Ch.  D.  530. 
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O.A.      its  property  whatsoever  and  wheresoever."    It  is  admitted  that 
1893       the  company  had  land  and  buildings.    That  being  so,  it  seems 
Deivee     to  me  clear  that  those  words  must  create  an  interest  in  land. 
Broad      Moreover,  in  condition  13  we  find  the  words,  "  If  the  company 
iop^TTj    ^^®^t®s        specific  charge  on  any  of  its  freehold  or  leasehold 
property  in  priority  to  the  debentures."    Those  words  also 
appear  to  me  clearly  to  shew  that  there  was  a  charge  on  the  land. 
It  was  said  by  the  plaintiff's  counsel  that  this  was  expressed  to 
be  a  "floating  security,"  and,  admitting  that,  if  there  had  been 
a  debenture  amounting  to  a  mortgage,  the  case  would  have  been 
within  the  Statute  of  Frauds,  he  nevertheless  contended  that  the 
charge  here  given  being  a  floating  security  it  was  otherwise. 
I  cannot  follow  that  argument.    The  definition  of  such  a  security 
given  by  James,  L.J.,  in  In  re  Florence  Land,  &e.,  Co.,  Ex  'parte 
Moor  (1),  and  adopted  by  Pearson,  J.,  in  In  re  Some  &  Hellard  (2), 
was  that  it  was  a  "  charge  upon  the  assets  for  the  time  being." 
I  cannot  see  that  the  fact  that  this  was  what  is  called  a  floating 
security  makes  any  difference.    I  am  of  opinion,  therefore,  that 
the  contract  in  this  case  was  within  the  4th  section  of  the  Statute 
of  Frauds,  and  that  the  appeal  must  be  dismissed. 

Kay,  L.J.  I  am  of  the  same  opinion.  The  debentures  in  this 
case  are  in  a  form  which  is  now  familiar.  They  purport  to  give 
a  charge,  not  only  on  the  undertaking  of  the  company,  as  was  the 
case  in  Gardner  v.  London,  Chatham  and  Dover  By,  Co.  (3),  but  also 
on  all  the  property  of  the  company  whatsoever  and  wheresoever 
both  present  and  future.  There  can  be  no  doubt  that,  in  favour 
of  a  person  advancing  money  upon  them,  these  debentures  would 
at  once  give  a  charge  in  equity  upon  all  the  property  which  the 
company  then  had,  and  probably  they  would  give  a  charge  upon 
all  the  property  it  might  afterwards  acquire.  It  was  urged  that 
this  was  a  *'  floating  "  security.  That  term  only  expresses  what  is 
more  fully  expressed  in  the  conditions  indorsed  on  the  debentures, 
viz.,  that  the  company  shall,  notwithstanding  the  debentures,  be 
at  liberty  to  carry  on  its  business,  and  in  the  ordinary  course  of 
such  business  to  dispose  of  the  property,  as  if  the  debentures  did 


(1)  10  Ch.  P.  530.  (2)  29  Ch.  D.  736. 

(3)  Law  Kep.  2  Ch.  201. 
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not  exist.    That  is  the  ordinary  meaning  of  the  term  "  floating      o.  A. 
security."    It  dees  not  mean  that  there  is  not  to  be  a  charge,  1893 
and  an  immediate  charge,  on  the  property,  but  merely  that,  Ideiyek^ 
notwithstanding  the  existence  of  the  charge  on  atl  the  property,  ^^q^ 
including  the  real  property,  of  the  company,  power  is  reserved  to 
dispose  of  the  property  if  in  the  ordinary  course  of  carrying  on 
the  company's  business  it  becomes  necessary  to  do  so.  The 
charge  is  none  the  less  a  charge  because  such  a  power  is  reserved. 
In  the  case  of  In  re  Florence  Land,  &e.,  Co.,  Ex  parte  3Ioor  (1), 
already  referred  to  by  the  Master  of  the  Eolls,  I  observe  that 
J essel,  M.E.,  said,  with  regard  to  this  kind  of  security,  that  it  was 
intended  to  be  "  a  security  on  the  property  of  the  company  as  a 
going  concern,  subject  to  the  powers  of  the  directors  to  dispose 
of  the  property  of  the  company  while  carrying  on  its  business  in 
the  ordinary  course."    I  have  no  doubt  that  these  debentures 
did  create  an  immediate  charge  on  the  land  and  buildings,  which 
the  company  had  when  they  were  given,  and  therefore  did  create 
an  interest  in  land.   Consequently,  any  contract  disposing  of  that 
interest  must  be  within  the  Statute  of  Frauds. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  /.  White, 
Solicitors  for  defendant :  Faithfull  &  Owen, 

(1)  10  Ch.  D.  530. 
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[IN  THE  COURT  OF  APPEAL.] 

HAMLYN  V,  THE  CROWN  ACCIDENTAL  INSURANCE  COMPANY, 

LIMITED. 

Insurance — Accident- — "  Injury  caused  hy  external  means'^ 

The  plaintiff  effected  an  insurance  with  the  defendants  against  "  any  bodily- 
injury  caused  by  violent,  accidental,  external,  and  visible  means."  The  policy 
contained  a  proviso,  excepting,  among  other  things,  injuries  arising  from 
"  natural  disease  or  weakness,  or  exhaustion  consequent  upon  disease."  In 
stooping  to  pick  up  a  marble  dropped  by  a  child,  the  plaintiff  dislocated  the  car- 
tilage of  his  knee.  Before  the  accident,  the  plaintiff  had  not  suffered  from  any 
weakness  of  the  knee  or  knee-joint.  In  an  action  to  recover  compensation 
under  the  policy  : — 

Held,  that  the  word  "  external "  must  be  taken  in  contradistinction  to  the 
internal  causes  of  injury,  such  as  disease,  mentioned  in  the  proviso,  and  that,  so 
reading  the  policy,  the  injury  was  caused  by  external  means ;  that  it  was  also 
caused  by  means  that  were  violent,  accidental  and  visible,  and  was  covered  by 
the  policy. 

Application  of  the  defendants  for  judgment  or  a  new  trial, 
in  an  action  tried  before  Lawrance,  J.,  with  a  jury. 

The  action  was  brought  on  an  award  made  in  pursuance  of 
one  of  the  conditions  of  a  poHcy,  effected  by  the  plaintiff  with 
the  defendant  company,  to  secure  compensation  in  case  the 
insured  sustained,  during  the  continuance  of  the  policy,  "  any 
bodily  injury  caused  by  violent,  accidental,  external,  and  visible 
means."  The  policy  contained,  among  others,  the  following 
proviso :  "  Provided  always,  that  this  policy  shall  not  extend  to, 
nor  cover,  the  death  or  injury  of  the  insured  by  suicide,  or 
attempted  suicide,  whether  felonious  or  not,  or  caused  by  his 
being  in  a  state  of  intoxication,  or  while  under  the  influence  of 
intoxicating  liquors,  or  drugs,  or  fits,  or  insanity,  or  by  duelling, 
fighting,  or  by  any  breach  of  the  law  on  the  part  of  the  insured  ; 
or  by  war,  or  invasion,  foreign  enemy,  civil  comrhotion,  popular 
riot,  or  by  any  military  or  usurped  power ;  or  by  travelling  in  any 
railway  carriage  other  than  those  provided  for  the  conveyance 
of  passengers,  or  entering  or  leaving  a  carriage  whilst  the  train 
is  in  motion,  or  by  the  insured  committing  a  breach  of  any 
of  the  by-laws  of  a  railway  company  or  tramway  company ;  or 
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riding  races  of  any  kind  or  steeple-cliasing,  or  otherwise  wil-      C.  A. 

fully,  wantonly,  or  negligently  exposing  himself  to  any  unneces-  1893 

sary  danger;  or  arising  from  natural  disease  or  weakness,  or  hamltn 

exhaustion  consequent  upon  disease,  or  any  surgical  operation  qrown 

rendered  necessary  thereby,  or  arising  from  such  disease,  weak-  Accidental 
•  •!  -11  Insurance 

ness,  exhaustion,  or  surgical  operation,  although  accelerated  by  Company. 

accident." 

The  plaintiff  was  a  tradesman  carrying  on  business  at  Pen- 
zance. He  was  standing  by  the  counter  in  his  shop,  the  floor  of 
which  sloped  away  from  where  he  was  standing.  A  customer 
came  into  the  shop  with  a  child,  and  the  child  dropped  a  marble, 
which  the  plaintiff  stooped  forward  to  pick  up  as  it  rolled  from 
him. 

His  evidence  was,  that  he  was  standing  with  his  legs  together 
and  separated  his  knees  and  leaned  forward,  and  made  a  grab  to 
get  at  the  marble ;  that  in  doing  so  he  wrenched  his  knee  and 
could  not  get  it  straight  again.  The  plaintiff  was  disabled  for 
nine  weeks.  He  had  not  previously  suffered  from  any  weakness 
in  the  knee  or  knee-joint.  The  injury  from  which  he  suffered 
was  described  as  a  dislocation  of  the  internal  cartilage  of  the 
knee-joint. 

The  question  of  the  liability  of  the  company  to  pay  compen- 
sation was  referred,  under  the  conditions  of  the  policy,  and  the 
arbitrator  awarded  the  plaintiff  601.  and  the  costs  of  the  arbitra- 
tion. The  latter  were  paid  into  Court,  and  the  learned  judge 
directed  a  verdict  for  the  plaintiff  for  the  601.,  and  gave  judg- 
ment for  that  amount  beyond  the  sum  paid  into  Court. 

The  defendants  appealed. 

Bomjpas,  Q.G.,  and^  W.  BlaJce  Odgers,  for  the  defendants.  In 
order  that  the  plaintiff  may  recover  the  injury  must  be  caused 
by  means  that  are  violent,  accidental,  external,  and  visible  ;  that 
is,  the  means,  and  not  the  result,  must  be  capable  of  being  so 
described.  Taking  the  four  words  descriptive  of  the  "  means," 
there  must  be  physical  force,  unintentional  so  far  as  the  person 
injured  is  concerned,  external  to  him,  and  capable  of  being  seen. 
The  plaintiff's  action  in  stooping  was  not  violent,  for  it  was  not 
connected  with  any  physical  force  other  than  his  own  ;  it  was 
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0.  A.  not  accidental,  for  he  did  that  which  he  intended  to  do  ;  there 
1893       were  no  external  or  visible  means  which  caused  the  accident, 

Hamltn    though,  if  he  had  trodden  on  the  marble  and  so  caused  the  injury, 

Ceown        might  be  otherwise. 

[nstoance'  proviso  does  not  imply  that  the  exceptions  contained  in 

Company,  it  would  otherwise  come  within  the  clause,  but  rather  indicates 
that  the  clause  must  exclude  some  injuries  other  than  those 
arising  from  disease,  but  which  might  be  confounded  with  the 
results  of  disease. 

[They  cited :  Trew  v.  Bailway  Passengers'  Assurance  Co.  (1)  ; 
Winsjpear  v.  Accident  Insurance  Co.,  Limited  (2) ;  Clidero  v. 
Scottish  Accident  Insurance  Co.  (3)  ;  Sinclair  v.  Maritime  Pas- 
sengers' Assurance  Co.  (4) ;  Southard  v.  Bailway  Passengers'  Assur- 
ance Co.  (5) ;  Martin  v.  Travellers'  Insurance  Co.  (6)] 

Fraser  Macleod,  for  the  plaintiff.  The  words  of  the  principal 
clause  must  be  read  in  opposition  to  those  in  the  proviso.  The 
proviso  deals  with  disease  and  inherent  weakness,  and  the 
external  means  mentioned  in  the  clause  must  be  put  in  opposition 
to  this  and  indicate  something  not  arising  internally.  There 
was  nothing  internal,  whether  the  causes  that  led  to  the  injury 
are  taken  to  be  the  marble  and  the  sloping  floor,  or  the  action  of 
the  plaintiff  in  stooping.  It  is  clear  that  there  was  something 
accidental,  as  the  plaintiff  did  not  mean  to  get  into  a  position  in 
which  he  might  put  his  knee  out.  The'stooping,  as  described  by 
the  plaintiff,  was  violent  and  visible,  and  all  the  conditions  of 
the  policy  are  satisfied.  The  interpretation  put  by  the  defend- 
ants on  the  word  "  means  "  is  too  narrow.  The  expression  in  the 
policy  is  "  caused  by  means,"  and  the  inquiry  should  be  whether 
the  "  cau«e  "  of  the  injury  comes  within  the  descriptive  words. 

Bomjpas,  Q.C.,  in  reply.  The  expression  "  means  "  should  not 
be  altered  into  something  different.  What  the  clause  indicates 
is  that  the  physical  reason  of  the  injury  should  be  external. 
Here  the  injury  was  the  displacement  of  the  cartilage,  and  the 

(1)  30  L.  J.  (Ex.)  317;  6  H.  &  N.  (4)  30  L.  J.  (Q.B.)  77 ;  3  E.  &  E. 
839.  478. 

(2)  6  Q.  B.  D.  42.  (5)  34  Connecticut  Kep.  574. 

(3)  Scotcli  Sess.  Cas.  4tli  Series,  (6)  1  F.  &  F.  505. 
vol.  xix.  355. 
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physical  reason  for  that  was  the  pressure  of  the  bones  of  the  c.  A. 
knee,  and  that  was  internal.  1893 


^  Hamlyn 
LoED  EsHEK,  M.R.    It  seems  to  me  that  from  the  course  that 

the  case  took  at  the  trial,  the  question  now  is  whether,  on  the  Accidental 

true  construction  of  this  policy,  the  plaintiff's  case  comes  within  ^coSl^ 

its  terms.    We  have  to  arrive  at  the  real  bargain  between  the 

parties  by  taking  the  words  of  the  policy  and  reading  them 

according  to  their  ordinary  sense.    Eeading  the  words  of  the 

clause,  it  seems  to  me  to  be  clear  that  it  must  be  read  thus  : 

"  Any  bodily  injury  the  result  of  a  violent,  accidental,  external, 

and  visible  cause."    I  take  it  that  what  happened  to  the  plaintiff 

was  that,  seeing  the  marble  on  the  floor  of  the  shop  running 

down  the  slope,  he  wanted  to  stop  it,  and  proceeded  to  try  and 

catch  it.    To  do  that  he  separated  his  knees  and  stooped  forward, 

bending  his  knees.    He  seems  to  have  done  this  awkwardly  ;  at 

all  events,  in  doing  it  he  wrenched  his  knee,  and  that  did  the 

mischief,  and  that  wrench  was  the  cause  of  the  injury.  That 

that  was  accidental  I  cannot  doubt.    He  did  not  mean  to  wrench 

his  knee,  and  that  would  not  be  the  ordinary  result  of  such  an 

action.    Then,  was  the  cause  of  the  injury  something  violent  ? 

That  expression  must  be  construed  as  meaning  the  contrary  of 

"  without  any  violence  at  all,"  which  would  not  describe  what 

happened.     The  word  "  external "  is  that  which  has  caused  me 

most  doubt ;  but  I  feel  sure  that  in  this  policy,  looking,  as  we 

are  bound  to,  at  the  rest  of  the  policy,  and  the  things  that  are 

excepted  from  it,  the  expression  must  be  taken  to  mean  the 

antithesis  of  "internal."     If  the  injury  had  happened  by  reason 

of  something  internal  it  would  not  be  within  the  policy ;  but  that 

is  not  the  case,  and  I  think  we  must  say  that  because  the  cause 

of  the  injury  was  not  internal  it  must  have  been  "  external,"  and  in 

that  case  it  was  also  "  visible  "  within  the  meaning  of  the  policy. 

I  think,  therefore,  that  the  case  is  brought  within  the  terms  of 

the  policy,  and  that  the  plaintiff  was  entitled  to  succeed  in  the 

action.    The  appeal  must  therefore  be  dismissed. 


Lopes,  L.J.  I  am  of  the  same  opinion.  The  policy  must  be 
read  in  the  way  in  which  a  person  of  ordinary  intelligence  would 
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O.  A.      read  it,  and  in  construing  this  particular  clause  we  must  not 
1893      confine  our  attention  to  that  clause,  but  must  look  to  the  whole 
Hamlyn  policy.     Now,  in  the  proviso  which  excepts  injuries 

resulting  from  the  various  matters  enumerated,  I  find  injuries 


V 

CHOWN 


Accidental  "  arising  from  natural  disease,  or  weakness,  or  exhaustion  conse- 

Insueance  .    -  T 

Company,  quent  upon  disease,  or  any  surgical  operation  rendered  necessary 
Lopes,  L, J.  thereby,  or  arising  from  such  disease,  weakness,  exhaustion,  or 
surgical  operation,  although  accelerated  by  accident."  I  read 
these  words  because  they  appear  to  me  to  deal  strictly  with 
matters  internal  to  the  person  who  sustains  the  injury,  and  in 
my  opinion  the  words  used  in  the  descriptive  clause  apply  to 
matters  different  from  and  contradistinguished  from  the  internal 
matters  dealt  with  in  the  proviso.  I  read  the  clause  as  to  liability 
for  injuries  in  this  way — that  the  company  insured  against  "  any 
bodily  injury  arising  from  a  violent,  accidental,  external,  and 
visible  cause."  If  that  is  the  proper  way  to  read  the  clause,  let 
me  apply  the  words  to  the  present  case.  In  stooping  to  pick  up 
the  marble  the  plaintiff  used  some  extra  exertion  and  some  extra 
physical  force,  and  I  think  that  the  expression  "violent"  is 
satisfied  by  the  facts  which  attended  the  injury.  The  cause  of 
the  injury  was  accidental  in  the  sense  that  the  injury  was  a 
casualty  and  unforeseen  and  unexpected.  Then  comes  the  word 
"  external,"  and  in  construing  that  word  it  is  important  to  bear 
in  mind  the  other  part  of  the  policy  which  deals  with  matters 
internal.  Looking  at  the  contrast  between  matters  external  and 
matters  internal,  it  is  suggested  that  the  resistance  of  the  floor 
supplies  the  external  cause.  I  think  a  more  obvious  cause  is  the 
act  of  reaching  after  the  marble  and  the  wrench  which  accom- 
panied that  act.  That  stooping  and  reaching  after  the  marble 
was  certainly  not  an  internal  cause,  but  was,  in  my  opinion,  an 
external  cause  within  the  policy.  Once  admit  that  there  is  an 
external  cause,  it  is  plain  that  it  was  a  visible  one,  and  that 
condition  also  of  the  policy  is  satisfied.  The  plaintiff,  therefore, 
is  entitled  to  verdict  and  judgment. 


A.  L.  Smith,  L.J.  It  seems  to  me  that  the  point  now  for 
determination  is  whether  there  was  any  evidence  which  would 
support  a  verdict  for  the  plaintiff  on  the  ground  that  the 
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injury  he  sustained  was  within  the  terms  of  the  policy.     The  0.  A. 

policy  recites  that  the  plaintiff  is  anxious  to  insure  against  1893 

accident.    Now,  many  cases  have  been  cited  to  shew  what  is  the  Hamlyn 

meaning  of  some  of  the  words  by  which  this  m  carried  out;  crowh 

but  it  is  important  to  bear  in  mind  what  are  the  facts  of  this  Accidental 

.     .  ....  .  Insueancb 

particular  case.    The  plaintiff  described  his  action  in  stooping  Company. 

and  grabbing  at  the  marble  as  it  rolled  on  the  sloping  floor,  and  A.L.smith,L.j. 

I  have  to  ask  myself  whether  the  injury,  as  he  describes  it, 

comes  within  the  words  "  injury  caused  by  violent,  accidental, 

external,  and  visible  means."    I  do  not  want  to  suggest  any 

alteration  of  the  words,  though  I  agree  with  my  Lord  and  my 

brother  Lopes  as  to  the  way  in  which  the  policy  is  to  be  read. 

But  taking  the  words  as  they  stand — By  what  means  was  the 

plaintiff  injured  and  his  knee  put  out  ?     There,  cannot  be  a 

question  that  the  means  were  violent.  They  were  also  accidental, 

for  getting  into  the  particular  position  in  which  the  injury  could 

happen  was  not  done  on  purpose.     Then,  were  they  external? 

I  think  the  word  must  be  understood  as  meaning  the  opposite  of 

internal.    The  means  by  which  the  injury  was  caused  were  the 

stooping  on  the  part  of  the  plaintiff  and  his  grabbing  at  the 

marble  to  pick  it  up ;  and  I  think  they  may  be  properly 

described  as  external.   If  so,  the  last  word  "  visible  "  applies,  for 

any  one  looking  on  could  see  the  stooping  of  the  plaintiff.  Under 

these  circumstances  the  words  of  the  policy  are  satisfied,  and  the 

appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Bolton  &  Co.,  for  Wellington  Dale,  Pen- 
zance. 

Solicitors  for  defendants :  Burton,  Yeates,  &  Hart,  for  Trythall 
dt  Boclilly,  Penzance, 

A.  M. 
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[IN  THE  COUET  OF  APPEAL.] 

HORNSEY  LOCAL  BOARD  v.  DAVIS. 

Local  Government — Sewers —  Vesting  in  Local  Authority — Private  Street^  Sewer 
in — Acceptance  hy  Local  Authority  of  incomplete  Sewer — PuhUc  Health  Act, 
1875  (38  cfc  39  Vict.  c.  55),  ss.  13,  15,  150. 

The  owners  of  a  building  estate,  who  were  the  predecessors  in  title  of  the 
defendant,  deposited  plans,  which  were  approved  by  the  local  authority,  shewing 
a  road  running  down  the  slope  of  a  hill  and  crossing  the  New  River  at  the  foot, 
with  a  sewer  running  the  whole  length  of  the  road  and  crossing  the  New  River 
to  join  another  sewer  on  the  farther  side.  An  agreement  was  made  by  the 
New  River  Company  with*  the  estate  owners  to  divert  the  New  River  so  as  to 
enable  the  sewer  to  be  laid  across  the  old  bed  of  the  stream.  In  1885  the 
sewer  was  made  , as  far  as  the  New  River,  where  it  stopped,  the  river  not  having 
then  been  diverted ;  it  had  no  outfall,  and  was  never,  in  fact,  used  as  a  sewer ; 
but  the  work  was  from  time  to  time  inspected  by  a  servant  of  the  local  autho- 
rity, who  authorized  the  covering  in  of  the  vfirious  sections,  and  made  reports  to 
the  local  authority,  who  never  expressed  dissatisfaction  with  the  work.  Nothing 
more  was  done  to  the  sewer,  which  became  out  of  repair  and  ruinous ;  and  in 
1890  the  local  authority  gave  to  the  frontagers  in  the  road  notice,  under  s.  150 
of  the  Public  Health  Act,  1875,  to  sewer  the  road  down  to  the  New  River ;  on 
their  default  the  local  authority  themselves  constructed  a  new  sewer,  which 
they  carried  across  the  bed  of  the  New  River  and  connected  with  the  sewer 
on  the  other  side,  the  diversion  of  the  river  having  been  completed  during  the 
execution  of  the  works  by  the  local  authority.  The  local  authority  having 
sought  to  charge  the  frontagers  with  the  expenses  of  making  the  new  sewer, 
the  question  of  the  amount  to  be  paid  by  the  defendant  was  referred  to 
arbitration,  and  in  an  action  on  the  award  the  jury  found  that  the  local 
authority  had  accepted  the  old  sewer  as  a  satisfactory  sewer : — 

Held,  that  the  local  authority  had  power  to  accept  the  original  sewer, 
although  it  had  no  outfall,  and  was  at  the  time  of  acceptance  incapable  of 
being  used  as  a  sewer ;  and  that,  the  road  having  once  been  sewered  to  the  satis- 
faction of  the  local  authority,  the  expenses  of  constructing  the  new  sewer  were- 
not  chargeable  on  the  frontagers. 

Appeal  of  the  plaintiffs  from  tlie  verdict  and  judgment  at  the 
trial  before  Mathew,  J.,  and  a  special  jury. 

The  action  was  brought  upon  an  award  to  recover  an  appor- 
tioned amount  of  the  expenses  of  paving  and  sewering  a  new 
street.  The  circumstances  which  gave  rise  to  the  action  were  a& 
foHows : — 

In  the  year  1884  the  British  Land  Company,  the  predecessors^ 
in  title  of  the  defendant,  were  the  owners  of  an  estate  within  the 


0.  A. 
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district  of  the  plaintiffs,  which  they  were  desirous  of  laying  out  C.  A. 
for  building.    A  scheme  was  prepared  by  them  and  submitted,  1893 


together  with  a  plan  of  the  estate,  to  the  plaintig*s,  by  whom  it  hobxsey 
was  approved.    The  plan  shewed  a  road  called  Wightman  Koad,  ^^ocal^Board 
Tunning  from  the  brow  of  a  hill  down  the  slope  of  the  hill  to  the  Davis. 
New  Eiver  at  the  foot,  and  crossing  the  New  Eiver  to  land 
belohging  to  the  company  on  the  other  side,  and  it  shewed  also  a 
sewer  running  the  whole  length  of  Wightman  Eoad,  and  crossing 
the  New  Eiver  to  join  another  sewer  on  the  other  side.    In  order 
to  carry  out  the  scheme  it  was  necessary  that  the  New  Eiver 
should  be  diverted  from  its  course,  and  an  agreement  was  entered 
into  between  the  British  Land  Company  and  the  New  Eiver 
Company,  by  which  the  latter  undertook  to  divert  the  course  of 
the  river,  carrying  it  under  the  hill  by  a  tunnel,  thus  enabling 
the  sewer  to  be  carried  across  the  old  bed  of  the  stream,  a  portion 
of  which  was  to  become  the  property  of  the  land  company.  In 
the  years  1884  and  1885  the  estate  was  laid  out,  and  the  sewer 
along  Wightman  Eoad  was  constructed  as  far  as  the  New  Eiver, 
and  the  continuation  of  the  sewer  on  the  farther  side  was  also 
made  ;  but  the  diversion  of  the  New  Eiver  not  having  been  then 
carried  out  the  sewer  could  not  be  taken  across  the  river,  and  it 
stopped  on  arriving  at  the  bank  of  that  river  ;  it  had  no  outfall. 
The  evidence  given  as  to  the  construction  of  this  sewer  shewed 
that  a  man  in  the  plaintiffs'  employ  from  time  to  time  inspected 
the  works  while  in  progress,  and  made  suggestions  as  to  the  mode 
of  carrying  them  out,  which  were  adopted ;  that  he  authorized 
the  covering  in  of  the  various  sections  of  the  sewer  as  they  were 
completed,  and  that  he  wrote  letters  or  reports  to  the  plaintiffs 
as  to  the  progress  of  the  works.    The  plaintiffs  denied  that  they 
had  ever  accepted  the  sewer  or  expressed  themselves  satisfied 
with  it,  or  that  the  man  sent  by  them  was  authorized  to  do  so  on 
their  behalf;  it  was  admitted,  however,  that  no  complaints  as  to 
the  way  in  which  the  sewer  was  constructed  were  made  by  or  on 
behalf  of  the  plaintiffs.    Nothing  more  was  done  to  tlie  sewer 
before  the  year  1890  ;  it  never  was  used  as  a  sewer,  and,  from  want 
of  attention,  it  became  out  of  repair  and  ruinous.    Between  1885 
and  1890  the  defendant  had  bought  from  the  British  Land  Com- 
pany a  considerable  quantity  of  laud  adjoining  Wightman  Eoad. 
Vol.  I.  1893.  3  11  2 
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0.  A.  On  November  12,  1890,  the  plaintiffs  gave  notice  to  the  owners 
1893  and  occupiers  of  premises  fronting  or  abutting  on  Wightman 
HoRNSEY  Koad,  including  the  defendant,  that  the  road  was  not  sewered^ 
ocAL^BoAED  levelled,  paved,  metalled,  flagged,  channelled,  and  made  good  to 
Davis.  their  satisfaction,  and  required  the  owners  to  execute  the  works 
mentioned  in  the  notice ;  this  did  not  include  the  work  to  be 
done  on  the  bed  of  the  New  Eiver.  The  frontagers  did  not 
comply  with  the  notice,  and  the  plaintiffs  in  1891  executed  the 
works,  the  expenses  being  duly  apportioned  by  their  surveyor 
among  the  frontagers  according  to  the  frontage  of  their  respec- 
tive  premises.  The  works  included  the  laying  down  of  a  new 
sewer  along  Wightman  Eoad  in  place  of  the  old  sewer  made  by 
the  land  company ;  but  the  tunnel  under  the  hill  having  been 
completed  by  the  New  Eiver  Company  in  the  same  year  (1891)^ 
and  the  New  Eiver  diverted,  the  new  sewer  was  carried  across 
the  old  bed  of  the  "driver  and  connected  with  the  sewer  on  the 
farther  side,  according  to  the  original  intention  of  the  land 
company's  scheme.  The  defendant  did  not  dispute  the  appor- 
tionment of  the  expenses  incurred  in  executing  works  other  than 
sewering  work,  nor  did  he  dispute  the  proportions  in  which  the 
expenses  of  the  sewering  work  were  apportioned  between  himself 
and  the  other  frontagers,  but  he  wholly  disputed  the  apportion- 
ment so  far  as  it  included  the  sewering  work.  The  plaintiffs 
thereupon  appointed  a  civil  engineer  as  arbitrator  on  their  behalf 
to  settle  the  amount  to  be  paid  by  the  defendant,  and  the 
defendant  appointed  the  same  gentleman  to  act  on  his  behalf  in 
settling  the  proportion  to  be  paid  by  him  of  any  of  the  expenses 
to  which  he  might  be  held  by  a  court  of  competent  jurisdic- 
tion to  be  liable  to  contribute,  and  also  in  settling  the  amount 
of  the  expenses  duly  incurred  by  the  plaintiffs  in  levelling, 
paving,  metalling,  flagging,  channelling,  and  making  good  the 
road,  and  the  amount  so  incurred  in  sewering  the  same.  Both 
parties  attended  before  the  arbitrator,  but  the  defendant  under 
protest,  contending  that  there  was  no  question  in  dispute  between 
the  plaintiffs  and  defendant  which  he  had  jurisdiction  to  deter- 
mine, or  in  respect  of  which  he  had  jurisdiction  to  make  any  award. 

The  arbitrator  duly  made  his  award,  which,  so  far  as  is  now 
materia],  was  in  the  following  terms:  "I  adjudge  and  award 
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that  some  time  prior  to  the  date  when  the  sanitary  authority  C.A. 
served  notices  upon  the  frontagers  to  sewer  Wightman  Eoad,  a  1893 


sewer  had  been  constructed  by  and  at  the  cost  of  owners  of  pro-  hoensey 
perty  abutting  on  the  said  road,  and  that  during  ih%  construction  Local^Boaed 
thereof  information  was  from  time  to  time  given  to  the  surveyor  Davis. 
of  the  sanitary  authority  that  certain  lengths  of  the  sewer  were 
about  to  be  covered  up,  whereupon  a  person  in  the  employment 
of  the  sanitary  authority  visited  the  work,  and  when  occasion 
required  pointed  out  defects,  which  were  remedied.  The  person 
so  visiting  the  work  was  not  authorized  by  the  sanitary  authority 
or  by  their  surveyor  to  pass  or  accept  or  express  satisfaction  with 
the  sewer.  I  further  find  and  award  that  at  the  date  of  the 
service  of  the  before-mentioned  notices  to  the  frontagers,  the 
sewer  which  had  been  so  constructed,  having  no  outfall,  had  not 
in  fact  been  used  for  sewage  purposes,  and  had  not  been  taken 
over  by  the  sanitary  authority,  and  also  that  it  was  then  in  a 
defective  condition,  and  that  in  consequence  the  said  road  was 
not  sewered  to  the  satisfaction  of  the  sanitary  authority,  and  that 
the  sanitary  authority  had  reasonable  grounds  for  being  so  dis- 
satisfied. I  further  adjudge  and  award  that  the  sanitary  autho- 
rity had  not  previously  been  satisfied  that  the  said  section  was 
properly  sewered,  unless  the  local  authority  are  held  as  a  matter 
of  law  to  be  so  satisfied  owing  to  the  attendance  of  the  person 
employed  by  them  as  aforesaid  at  the  times  when  the  said  sewer 
was  about  to  be  covered  up,  and  to  the  absence  of  any  notice  of 
dissatisfaction  on  the  part  of  the  sanitary  authority  after  the 
completion  of  the  work.  If  and  so  far  as  this  is  a  matter  of  fact, 
I  find  that  the  sanitary  authority  never  expressed  themselves 
satisfied  with  the  sewer  constructed  as  aforesaid."  The  award 
then  found  in  the  plaintiffs'  favour  for  the  full  amount  of  their 
claim,  and  directed  payment  by  the  defendant  of  the  balance 
unpaid  by  him,  and  of  the  plaintiff's'  costs  of  the  reference  and 
award,  and  that  he  should  bear  his  own  costs ;  but  if  the  Court 
should  be  of  opinion  that  the  defendant  was  not  liable  for  the 
sewering  expenses,  then  the  sanitary  authority  were  to  pay  his 
costs  of  the  reference  and  award  and  bear  their  own  costs.  The 
award  further  found  that  the  amount  apportioned  in  respect  of 
sewering  was  86?.  12s. 

3  H  2  2 
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0.  A.  The  defendant  refused  to  pay  to  ^the  plaintiffs  tlie  sum  of 
1893      861,  12s.  or  the  costs  of  the  reference  and  award,  and  the  plaintiffs 


HoRNSEY    brought  this  action  to  enforce  the  award,  claiming  payment  of 
LocAL^BoAKD  gQ2^  22s.  and  interest,  and  of  the  taxed  costs  of  the  reference  and 
Davis.,    award.    At  the  trial  the  jury  found  that  the  plaintiffs  had  ac- 
cepted the  original  sewer  as  a  satisfactory  sewer,  and  Mathew,  J., 
gave  judgment  for  the  defendant.    The  plaintiffs  appealed.  (1) 

Finlay,  Q.G.,  and  F,  Low,  (Macmorran,  with  them),  for  the 
plaintiffs.  The  old  sewer  having  no  outfall,  and  not  being  capable 
of  being  used  as  a  sewer,  never  vested  in  the  plaintiffs ;  they  had 
no  jurisdiction  to  accept  it  before  completion.  If  they  could 
accept  it,  there  was  no  acceptance  in  law  or  in  fact.  The  action 
of  the  official  who  authorized  the  covering  in  of  the  pipes  was  not 
in  law  an  acceptance  of  the  sewer  by  the  plaintiffs ;  the  pipes  were 
only  approved  of  as  a  piece  of  work,  as  parts  of  a  sewer  to  come 
into  existence,  and  there  never  was  any  approval  of  the  sewer  as 
a  sewer,  for  the  pipes  were  not  a  sewer.  The  plaintiffs  were  not 
in  a  position  to  express  approval  of  the  work  as  a  sewer  until  the 
circumstances  changed,  and  a  working  sewer  was  completed.  The 
sewer  shewn  on  the  plans  which  were  approved  was  a  sewer  going 
right  across  the  New  Eiver,  and  the  sewer  which  has  been  carried 
through  as  an  effective  sewer  is  that  made  by  the  plaintiffs,  and 
not  the  incomplete  sewer  made  by  the  depositors  of  the  plans. 

(1)  By  the  Public  Healtli  Act,  1875  highway  repairable  by  the  inhabitants 
(38  &  39  Yict.  c.  55),  s.  13  :  "  All  at  large)  is  not  sewered  to  their  satis- 
existing  and  future  sewers  within  the  faction,  to  give  notice  to  the  owners 
district  of  a  local  authority,  together  or  occupiers  of  premises  fronting, 
with  all  buildings,  works,  materials,  adjoining,  or  abutting  on  the  street, 
and  things  belonging  thereto  [with  to  sewer  it;  and  if  such  notice  is  not 
certain  specified  exceptions],  shall  vest  complied  with,  the  urban  authority 
in  and  be  under  the  control  of  such  may  execute  the  works  themselves, 
local  authority."  and  recover  the  expenses  from  the 

By  s.  15  ;  "  Every  local  authority  frontagers  in  such  proportion  as  may 
shall  keep  in  repair  all  sewers  be-  be  settled  by  the  surveyor  of  the 
longing  to  them,  and  shall  cause  to  urban  authority,  or  (in  case  of  dis- 
be  made  such  sewers  as  may  be  pute)  by  arbitration  in  manner  pro- 
necessary  for  effectually  draining  their  vided  by  the  Act. 
district  for  the  purposes  of  this  Act."         Sects.  179  to  181  provide  for  the 

Sect.  150  gives  power  to  an  urban  mode  of  conducting  an  arbitration 

authority,  if  a  street  (not  being  a  under  the  Act. 
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The  question  of  whether  the  plaintiffs  accepted  this  as  a  satis-      C.  A. 
factory  sewer  ought  not  to  have  been  left  to  the  jury,  for  it  had  1893 
already  been  found  by  the  arbitrator  in  favour  of  tlie  plaintiffs.  hoensey 
[They  referred  to  Bonella  v.  Twickenham  Local  Board.  (1)]  Local^Boa: 
CJiannell,  Q.C.  {Alexander  Glen,  and  Jenhin,  with  them),  for  the  Davis. 
defendant.    The  real  question  was  whether  the  work  had  been 
done  to  the  satisfaction  of  the  plaintiffs,  for  in  that  case  they 
could  not  put  s.  150  into  operation  a  second  time  ;  and  that 
question  was  properly  left  to  the  jury.   The  notice  given  in  1890 ' 
was  in  fact  simply  a  notice  to  do  over  again  what  had  been  done 
years  before,  for  the  New  Eiver  was  still  undiverted,  and  the 
notice  only  required  the  work  to  be  done  as  far  as  the  channel  of 
the  New  Eiver ;  the  very  giving  of  such  a  notice  shews  that  the 
plaintiffs  had  power  to  accept  that  portion  of  the  work  before 
the  scheme  was  carried  through  and  the  sewer  completed.  The 
question  of  acceptance  has  not  been  determined  by  the  arbi- 
trator ;  the  effect  of  his  award  is  to  leave  that  question  for 
determination  by  the  Court.    There  was  an  acceptance  in  fact 
by  the  plaintiffs  of  the  work  done  on  the  old  sewer  by  the  land 
company. 

Finlay,  Q.C,  in  reply. 

LoED  EsHEK,  M.E.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  The  defendant  is  the  owner  of  land  bordering  on 
a  new  street,  which  the  plaintiffs  had  a  right  to  insist  should  be 
sewered,  and  for  which  a  sewer  has  been  provided.  The  first 
fact  with  which  we  have  to  deal  is  that  in  1884  or  1885  a  land 
company  was  the  owner  of  land  which  ran  down  from  the  brow 
of  a  hill  to  the  bed  of  the  New  Eiver,  and  also  of  land  on  the 
other  side  of  the  New  Eiver.  This  land  the  company  proposed 
to  lay  out  for  building,  with  the  full  knowledge  that  they  would 
have  to  submit  to  the  plaintiffs  a  scheme  for  the  sewering  of  the 
land,  and  that  in  default  of  their  constructing  the  sewer  them- 
selves, the  plaintiffs  would  construct  it,  and  charge  them  with 
the  cost.  The  company  prepared  a  buikling  scheme,  which  I 
do  not  understand  to  have  been  confined  to  their  own  land, 
but  which  at  any  rate  dealt  with  it,  and  the  plans  deposited  iu 
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0.  A.      connection  with  this  scheme  shewed  a  sewer  running  from  the 
1893      brow  of  the  hill  down  to  the  New  Kiver.   They  could  not  at  that 
HoRNSEY    ti^^®       ^^^^  Eiver,  which  belonged  to  the  New  Eiver 

LocAL^BoAKD  Qompany ;  but  in  order  to  perfect  the  scheme  an  agreement  was 
Davis.      come  to  with  the  latter  company  that  the  latter  should  divert 

Lord  Esher,  M.E.  the  courso  of  the  rivor.  It  was  further  agreed  that  after  the 
diversion  of  the  river  the  land  company  were  to  become  the 
owners  of  a  portion  of'  the  old  bed  of  the  stream.  When  they 
became  owners  of  it  the  scheme  could  be  completed,  the  sewer 
being  carried  through  or  over  the  diverted  bed  and  carried  to  its 
termination  in  the  land  on  the  other  side.  This  scheme  was 
submitted  to  the  plaintiffs,  and  upon  the  face  of  it  there  was  this 
obvious  difficulty,  that  it  could  not  be  carried  out  unless  the 
New  Eiver  Company  kept  its  contract ;  it  was  nevertheless 
accepted  and  approved.  On  that  footing  the  land  company 
dealt  with  their  land  and  sold  a  part  of  it  to  the  defendant,  and 
on  that  footing  the  price  was  regulated. 

In  1884  or  1885  works  were  carried  out  upon  the  land,  and 
something  was  constructed  which,  whatever  may  be  its  strict 
legal  or  statutory  designation,  was  in  common  language  a  sewer. 
But  when  the  works  had  progressed  as  far  as  the  bed  of  the  New 
Eiver  it  was  found  that  the  New  Eiver  Company  had  not  yet 
carried  out  their  agreement  to  divert  the  course  of  the  stream ; 
there  was  no  breach  of  their  agreement,  for  they  were  not 
bound  to  do  the  work  by  that  time,  but  the  effect  was  that  the 
farther  progress  of  the  sewer  was  stopped  by  the  New  Eiver ;  the 
land  company,  however,  constructed  the  portion  of  the  sewer 
which  lay  on  the  other  side  of  the  New  Eiver,  and  completed  the 
scheme  as  far  as  their  own  land  extended.  While  the  work  was 
going  on  notice  was  duly  sent  to  the  plaintiffs,  the  local  authority, 
that  the  work  was  being  carried  out,  and  it  cannot  be  doubted 
that  the  plaintiffs  authorized  a  person  in  their  employ  to  go  to 
the  works  to  see  if  they  were  being  carried  out  to  their  satis- 
faction. This  person  must  have  authorized  the  covering  in  of  the 
sewer,  and  it  follows,  therefore,  that  he  expressed  his  approval  of 
the  work  to  the  people  who  were  doing  it;  besides,  he  made 
reports  from  time  to  time  to  the  surveyor  or  to  the  local  autho- 
rity; and  if  the  latter  so  conducted  their  business  that  after 
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sending  a  man  they  did  not  inquire  of  him  as  to  how  the  work  C.  A. 
was  being  done,  or  did  not  look  at  his  reports,  it  is  their  own  affair.  1893 

After  the  construction  of  this  sewer  matters  remained  quiet  for  Horxsey 
some  four  or  five  years,  the  obvious  reason  being  that  though  the  i^^cal^Boaed 
property  had  been  laid  out  people  did  not  at  once  come  forward  Davis. 
to  build,  and  it  was  not  necessary  therefore  to  push  the  JSTew  Kiver  LordEsher,  m.r. 
Company  to  complete  the  agreed  diversion.  During  all  that 
time  the  plaintiffs  made  no  objection  to  the  work  that  had  been 
done ;  they  simply  did  nothing,  with  the  consequence  that  the 
sewer  became  in  a  ruinous  condition.  Then  people  began  to 
build,  and  the  plaintiffs  woke  up,  and  in  1890  they  served  a 
notice  on  the  frontagers  requiring  them  (inter  alia)  to  sewer  this 
street ;  it  was  not  different  work  that  the  plaintiffs  required  to  be 
done,  but  the  same  work  over  again,  and  this  notwithstanding 
the  fact  that  at  the  time  the  notice  was  given  the  New  Eiver  had 
not  been  diverted,  but  still  ran  in  its  old  course.  They  did  not 
tell  the  owners  that  they  must  get  the  Kew  Kiver  diverted,  or 
that  they  must  do  the  portion  of  the  work  on  the  bed  of  the  river, 
but  they  simply  told  them  to  do  over  again  the  work,  with  a  gap 
in  it,  which  had  been  done  before.  The  defendant  and  the  other 
frontagers  did  not  comply  with  this  requirement  of  the  plaintiffs, 
and  the  latter  did  the  work  themselves ;  and  by  the  time  they 
had  finished  the  work,  the  New  Eiver  had  been  diverted.  The 
plaintiffs  then  demanded  payment  for  the  work,  and  the  dispute 
went  to  an  arbitrator,  who  made  an  award  the  effect  of  which  we 
have  to  consider. 

If  the  plaintiffs  had  already  accepted  the  work  which  was  done 
on  the  old  sewer,  there  was  nothing  to  be  sent  to  arbitration,  for 
in  that  case  they  could  not  charge  the  defendant  for  the  new 
work.  The  arbitrator  thought  that  there  was  a  question  whether 
the  plaintiffs  had  accepted  it  or  not ;  but  I  feel  considerable 
doubt  whether  that  was  a  point  which  could  properly  be  sent  to 
him ;  that  difficulty,  however,  does  not  arise,  for  it  is  plain  from 
the  award  that,  if  the  arbitrator  had  authority  to  decide  that 
question,  he  never  finally  decided  it.  The  meaning  of  his  award 
is  that  he  does  not  know  what  inference  he  ought  to  draw  from 
the  facts ;  he  really  leaves  it  to  the  Court,  and  the  proper 
inference  is  that  which  the  jury  have  found. 
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C.A.  But  it  is  said  that,  although  the  plaintiffs  may  have  accepted 
1893      the  old  sewer  in  fact,  they  could  not  accept  it  so  as  to  bind 


HoKNSEY    themselves,  which  is  really  a  question  of  law  arising  under  the 
LocAL^BoAED        ^£  Parliament.    When  sifted,  the  contention  comes  to  this^ 
Davis.     that  although  the  work  to  be  done  by  a  particular  owner  is  done 
LordEsher,M.R.  as  the  schcme  shews  it  ought  to  be  done,  yet  the  local  authority 
are  not  entitled  to  accept  and  adopt  it  as  a  sewer  if  it  is  not  an 
effective  sewer ;  it  does  not  matter,  so  it  is  said,  that  it  is. 
thoroughly  well  done  as  a  piece  of  work  and  is  in  absolute 
accordance  with  the  scheme.    In  the  Court  below  Mathew,  J. 
said  that  the  Act  did  not  say  that,  and  the  plaintiffs'  counsel 
have  entirely  failed  to  point  out  anything  in  the  Act  which  says 
so  in  terms.    What  would  be  the  result  of  our  holding  that  the 
Act  said  so  in  effect  ?    A  sewer  might  be  made  through  a  street,, 
a  great  portion  of  its  length  being  upon  the  land  of  one  owner,, 
continuing  through  the  land  of  another  owner,  till  it  reached  its 
outfall  upon  the  land  of  a  third ;  if  we  are  to  place  upon  the 
^  ^  statute  the  construction  which  is  suggested,  the  first  owner 

might  do  all  that  he  was  required  to  do  by  the  scheme,  and  the 
local  authority  might  inspect  and  express  satisfaction  with  his. 
work,  but,  because  the  next  owner  failed  for  five  or  six  years  ta 
do  what  he  might  do  at  once,  and  the  board  did  not  exercise 
their  power  of  doing  it  themselves,  the  consequence  would  be 
that  the  work  of  the  first  owner  would  become  ruinous,  and  the 
local  authority,  after  forcing  the  second  man  to  do  his  work  or 
doing  it  themselves,  might  say  to  the  first  owner,  "  Your  part  is. 
ruinous;  you  must  do  it  again  or  we  must  do  it  for  you,  and 
you  must  pay  over  again  although  your  work  was  done  as  well 
as  it  could  be  done."  Is  there  anything  in  the  Act  of  Parlia- 
ment which  obliges  us  to  place  upon  it  a  construction  whick 
makes  it  wholly  unreasonable  and  oppressive  ?  There  is,  as  I 
have  said  before,  nothing  of  the  kind  in  terms.  It  must  be 
remembered  that  upon  the  other  construction  there  is  no  such 
hardship  ;  w^e  only  say  that  a  local  authority  may  accept  a  sewer 
under  such  circumstances,  not  that  they  must  We  have  not  ta 
decide  whether  they  may  refuse  to  accept  a  part  of  the  work 
before  the  whole  is  completed,  for  the  evidence  shews  that  the 
plaintiffs  did  accept  the  sewer.    If  a  local  authority  has  the 
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power  to  say  that  it  will  not  accept  such  work,  it  can  say  so,  and      C.  A. 
say  that  it  will  wait  until  the  scheme  is  carried  out.    There  is  1893 
no  hardship  on  a  local  authority  upon  the  one  construction,  Hoensety 
whereas  it  is  most  oppressive  to  the  owners  upon  the  other.    It  Local^Boaed 
is  not  necessary  for  us  to-day  to  decide  more  than  this — that  Davis. 
where  an  owner  has  done  all  that  he  can  do  on  his  own  land,  and  LordEsher.MJu 
the  local  authority  at  the  time  expresses  itself  satisfied  with  the 
work,  they  cannot  go  back  upon  their  decision  because  somebody 
else  has  not  done  that  which  is  necessary  to  make  the  work  an 
effective  sewer.    In  Bonella  v.  Twickenham  Local  Board  (1), 
which  it  is  true  is  not  exactly  in  point,  we  looked  at  the  Act 
from  the  same  point  of  view,  and  declined  to  construe  it  in  a 
way  which  would  be  tyrannical  and  oppressive.    I  think,  there- 
fore, that  the  judgment  of  Mathew,  J.,  was  right,  and  ought  to 
be  affirmed. 

LiNDLEY,  L.J.  I  agree.  There  are  some  difficulties  in  the 
case ;  but  they  may  be  put  very  shortly.  In  the  first  place,  I 
may  point  out  that  we  are  not  dealing  with  the  case  of  a  building 
owner  who  is  endeavouring  to  foist  a  defective  sewer  upon  a  local 
authority,  as  was  the  case  in  Header  v.  West  Cowes  Local  Board  (2), 
but  we  are  dealing  with  a  building  owner  who  has  been  dealing 
openly,  fairly,  and  honestly  with  the  local  authority.  Now  the 
land  company  bought  a  certain  property  and  sent  the  local 
authority  a  plan  of  the  way  in  which  it  was  proposed  to  deal 
with  it,  shewing  exactly  the  sewer  which  it  was  proposed  to 
make.  This  plan  is  really  very  important :  it  shews  the  sewer 
beginning  on  the  top  of  the  hill,  and  running  down  the  hill  to 
the  New  Kiver,  which  it  crosses,  and  then  continuing  on  the 
other  side.  It  is,  therefore,  shewn  on  the  plan  that  the  scheme 
cannot  at  the  time  be  carried  out ;  it  is  essential  to  its  execution 
that  the  New  Kiver  should  be  diverted,  and  this  the  plaintifik 
perfectly  well  knew.  The  length  of  the  street  from  the  top  of 
the  hill  to  the  New  Kiver  was  considerable,  and  pipes  were  laid 
down  in  the  street  under  the  superintendence  of  the  local  autho- 
rity ;  it  is  obvious  that  the  man  they  sent  made  reports  to  them^ 
that  he  approved  of  the  mode  in  which  the  work  was  being  done,. 

(1)  18  Q.  B.  D.  577;  20  Q.  B.  D.  63.  (2)  [1892]  3  Ch.  18. 
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0.  A.      and  allowed  the  whole  of  the  work  to  be  covered  in.    The  local 
1893      authority  never  expressed  any  dissent.    The  work  remained  in 
.  r  HoRNSEY    this  state  for  some  years,  the  delay  in  diverting  the  New  Eiver 
LocAL^BoAKD  preventing  the  scheme  from  being  carried  out  as  quickly  as  had 
Davis.     been  contemplated.    The  time  arrived  when  it  was  plain  that 
Lindiey,  L.J.  the  Now  Kivor  would  be  diverted,  and  the  local  authority  gave 
the  building  owner  notice  to  do  the  work  from  the  top  of  the 
hill  to  the  New  Eiver  all  over  again ;  he  refused,  saying  that  he 
had  already  done  it  once  to  their  satisfaction.    Did  he  do  it  to 
their  satisfaction  ?  For  if  he  did,  it  is  admitted  that  they  have  no 
authority  to  call  upon  him  to  do  it  over  again.    The  award  is 
difficult  to  construe ;  but  I  think  that  the  view  of  Mathew,  J.,  is 
right,  and  that  it  does  not  amount  to  a  finding  of  fact  that  the 
local  authority  did  not  accept  the  street  as  being  sufficiently 
sewered,  but  that  the  arbitrator  left  it  to  the  Court  to  say 
whether  they  had  done  so. 

Looked  at  in  that  way,  the  case  raises  two  important  questions. 
First,  could  the  local  authority  accept  a  sewer  which  had  no  out- 
fall, although  it  was  part  of  a  scheme  of  which  an  outfall  was 
also  a  part?  If  they  could  not,  cadit  qusestio.  This  depends 
upon  the  provisions  of  the  Public  Health  Act,  1875.  I  have 
looked  at  many  of  its  numerous  sections,  and  I  agree  with 
Mathew,  J.,  that  there  is  no  section  which  prevents  their  accept- 
ing such  a  sewer.  In  my  judgment  it  would  be  mischievous  to 
interpret  the  Act  as  meaning  that  a  local  authority  could  not 
accept  a  sewer  without  a  separate  outfall  of  its  own,  although 
there  might  be  an  agreement  for  the  making  of  the  outfall  or 
although  they  might  make  it  themselves.  It  is  more  convenient 
that  a  local  authority  should  have  power  to  accept  a  sewer  up  to 
a  certain  point,  and,  bearing  in  mind  the  great  powers  as  to  con- 
tinuing sewers  given  to  a  local  authority  by  s.  16  of  the  Act,  I 
think  it  impossible  to  say  that,  as  a  matter  of  law,  they  cannot 
accept  a  sewer  which  has  no  separate  outlet ;  they  have  such  a 
power,  if  they  think  fit  to  exercise  it. 

The  other  question  is  one  of  inference.  I  should  be  slow  to 
infer  that  the  local  authority  had  accepted  an  incomplete  sewer 
if  there  were  anything  unfair  in  so  holding ;  but  upon  the  evi- 
dence in  this  case  I  think  the  jury  came  to  a  perfectly  right 
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conclusion.  The  arbitrator  seems  to  have  been  under  the  im-  O.A. 
pression  that  they  could  not  do  so  without  some  formal  act  of  1893 


acceptance,  and  to  have,  therefore,  left  it  to  the  Qpurt ;  but  there  hoenset 
is  nothing  to  that  effect  in  the  Act,  and,  coming  to  the  simple  Local^Boakd 

question  whether  the  street  had  been  sewered  to  the  satisfaction  Davts. 

of  the  local  authority,  I  should  have  returned  the  same  answer  Lindiey,  l.j. 
as  the  jury.    This  disposes  of  the  case,  and  the  defendant, 
having  made  out  that  the  street  had  been  sewered  to  the  satis- 
faction of  the  board,  cannot  be  compelled  to  do  it  again. 


Lopes,  L.J.  I  am  of  the  same  opinion.  The  dispute  has 
arisen  upon  s.  150  of  the  Public  Health  Act,  1875,  which,  in  the 
case  of  a  street  not  being  a  highway  repairable  by  the  inhabitants 
at  large,  requires  the  frontagers  to  sewer  it  to  the  satisfaction  of 
the  local  authority ;  if  it  is  once  so  sewered,  the  local  authority 
has  no  jurisdiction  afterwards  over  the  frontagers  under  s.  150, 
but  is  itself  bound  under  s.  15  to  do  the  necessary  repairs.  The 
question  was  whether  the  street  was  sewered  to  the  satisfaction 
of  the  local  authority — whether  they  approved  and  adopted  what 
was  done ;  and  this  question  was  referred  to  an  arbitrator,  who 
has  not  stated  his  conclusion  as  clearly  as  he  might  have  done. 
I  agree,  however,  that  his  intention  was  to  leave  it  for  the  deci- 
sion of  the  Court.  I  also  agree  that  the  only  proper  inference 
from  the  circumstances  which  he  states  in  his  award  is  that  the 
local  authority  did  approve  and  adopt  this  work. 

An  all-important  fact  in  the  case  is  that,  in  1885,  plans  of  the 
laying  out  of  this  estate  were  submitted  to  the  local  authority — 
plans  which  were  full  and  perfect,  and  which  set  out  everything 
necessary  to  enable  them  to  come  to  a  determination ;  the  diffi- 
culty as  to  the  New  Eiver  was  apparent  on  the  face  of  the  plans ; 
they  were,  nevertheless,  approved.  The  works  proceeded,  a 
person  employed  by  the  board  inspected  them  from  time  to  time, 
and  made  suggestions  as  to  the  way  in  which  they  should  be 
carried  out,  which  were  followed  by  the  building  owner.  The 
sewer  was  covered  in,  and  no  dissatisfaction  was  expressed  by  the 
local  authority  ;  four  or  five  years  went  by  without  their  saying 
anything.  Is  it  possible  to  say  that  under  these  circumstances 
the  local  autho'tity  did  not  approve  of  the  work  ?  Everything. 
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0.  A.      contemplated  by  the  scheme  which  they  had  power  to  do  had 
1893      been  done  by  the  frontagers,  and  the  only  conclusion  to  which  a 
HoKNSEY    j^^y  0^       reasonable  person  could  come  is  that  the  sewer  was 
LooAL^BoAED  adopted  by  the  plaintiffs. 

Davis.  A  difficulty  occurred  to  me  in  the  course  of  the  case  whether 
Lopes,  L.J.  the  local  authority  could  accept  or  adopt  part  of  the  scheme  or 
of  the  sewer ;  but  it  has  been  removed.  Suppose  the  case  of  two 
owners,  each  owning  part  of  a  street,  say  a  hundred  yards :  the 
first  owner  does  his  work  perfectly,  the  second  does  nothing ;  it 
cannot  be  said  that  the  local  authority  has  no  jurisdiction  to 
approve  and  accept  the  work  of  the  first  owner  because  the 
second  has  not  done  his  duty ;  that  would  be  to  say  that  the 
interests  of  the  former  were  to  be  subordinated  to  the  caprice  of 
the  latter.  There  is  no  hardship  in  our  holding  this ;  for  the 
local  authority  have  the  remedy  in  their  own  hands :  they  can 
accept  the  work  of  the  first  man,  and,  when  they  find  that  the 
second  man  is  not  proceeding  with  his  portion,  they  can  do  it 
themselves  and  charge  him  with  the  expenses.  This  removes 
the  only  difficulty  which  I  have  felt  in  the  case. 

Appeal  dismissed. 

Solicitor  for  plaintiffs :  Leonard  J.  Tatham, 
Solicitor  for  defendant :  Edgar  Bohins, 

W.  J.  B. 


FIETH  &  SONS  V.  DE  LAS  EIYAS  and  Another. 

Practice — Service  out  of  Jurisdiction — Appearance  under  Protest — Order  xi, 

A  foreigner  resident  out  of  the  jurisdiction,  who  had  been  served  out  of  the 
jurisdiction  with  a  notice  of  a  writ  of  summons,  appeared  under  protest ;  in  the 
margin  of  the  appearance  was  a  memorandum  that  it  was  entered  under  protest 
in  order  to  preserve  the  defendant's  right  to  object  to  the  jurisdiction  : — 

Held,  that  the  defendant  could  properly  enter  an  appearance  under  protest 
without  losing  his  right  to  object  to  the  jurisdiction. 

Motion  to  set  aside  service  of  notice  of  a  writ  of  summons. 

The  action  was  brought  against  the  defendants,  Jose  Maria 
Martinez  de  las  Kivas  and  Sir  Charles  Mark  Palmer,  to  recover  a 
sum  of  money  alleged  to  be  due  upon  a  contract  for  steel  tubes 
and  other  material  for  the  manufacture  of  cannon  to  be  supplied 
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by  the  plaintiffs  to  the  defendants,  who  had  themselves  con-  1893^ 
tracted  to  supply  cannon  to  the  Spanish  Government.  Firth  &  Sons 

The  defendant,  De  las  Kivas,  was  a  Spanish  subject,  having 
no  place  of  business  or  residence  within  the  ^risdiction,  and 
carrying  on  business  in  partnership  with  his  co-defendant, 
Palmer,  at  Bilbao,  in  Spain ;  the  defendant  Palmer  also  carried 
on  business  within  the  jurisdiction,  and  was  a  British  subject.  B3; 
the  contract,  which  was  in  French  and  was  made  at  Bilbao,  the 
defendants  had  the  option  of  taking  delivery  at  J  arrow  or  Bilbao, 
and  of  making  payment  in  London  or  Paris,  and  they  elected  to 
take  deliveries  at  Bilbao,  and  to  make  payment  at  Paris.  On 
February  25, 1893,  the  plaintiffs  obtained  leave,  upon  an  ex  parte 
application  at  chambers,  to  issue  a  concurrent  writ  of  summons 
against  the  defendant  De  las  Eivas,  and  to  serve  notice  of  the 
concurrent  writ  upon  him  at  Bilbao,  and  on  March  3  the  notice 
was  duly  served  upon  him.  On  March  16,  an  appearance 
under  protest  was  entered  for  the  defendant  De  las  Kivas,  the 
following  memorandum  or  notification  being  written  in  the 
•margin  of  the  appearance :  "  N.B.  This  appearance  is  entered 
under  protest  in  oidev  to  preserve  the  defendant  Martinez  de  las 
Kivas'  right  to  object  to  the  jurisdiction."  De  las  Kivas  now 
moved  to  rescind  or  set  aside  the  order  made  at  chambers,  and  to 
set  aside  the  service  of  notice  of  the  writ,  the  appearance,  and  all 
proceedings  subsequent  to  the  issue  of  the  writ,  so  far  as  con- 
cerned him.  (1) 

Banchwerts,  for  the  plaintiffs.  The  defendant  had  no  power  to 
appear  under  protest.  Such  a  course  is  only  authorized  under 
Order  XLViii  A,  r.  7,  in  the  case  of  a  person  served  as  a  partner 
with  a  writ  in  the  firm  name,  who  may  appear  under  protest  and 
deny  that  he  is  a  partner.  The  proper  course  for  the  defendant 
to  have  taken  was  under  Order  xii.,  r.  30,  to  move  before  appear- 
ance to  set  aside  the  service  of  notice  of  the  writ.  The  protest 
must  be  disregarded,  with  the  result  that  the  defendant  has 

(1)  It  was  contended  by  the  plain-  amply  covered  by  authority,  and  it  is 

tiffs  that  the  case  fell  within  the  pro-  unnecessary  to  allude  to  them  in  this 

visions  of  Order  XL,  r.  1  (c,  g),  but  report,   which   is    confined   to  the 

the  points  raised  other   than   that  question  of  the  validity  and  effect  of 

reported  were  treated  by  the  Court  as  the  appearance  under  protest. 
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1893  appeared  without  qualification,  and  lie  cannot  now  object  to  the 
Firth  &  Sons  jurisdiction. 

DelaJriyas.     L^<^y^^  ^-  Claretie  (1)  was  referred  to.] 

Lawson  Walton^  Q.G.,  and  Scott  Fox,  for  the  defendant,  did  not 
argue  as  to  this  point. 

Wills,  J.  [After  dealing  with  the  other  points  raised  in  the 
argument,  the  learned  judge  proceeded  : — ]  It  has  been  contended 
that,  by  appearing  under  protest  the  defendant  has  appeared  for 
all  purposes,  and  has  waived  his  right  to  object  to  the  juris- 
diction. But,  in  my  judgment,  whether  the  appearance  is  bad  or 
good,  the  defendant's  rights  are  not  affected ;  if  it  is  bad,  there 
has  been  no  appearance  at  all,  and  the  defendant  can  obviously 
apply  to  set  aside  the  service ;  while,  if  it  is  good,  the  case  falls 
within  the  decision  of  the  Divisional  Court  in  Mayer  v.  Clare- 
tie  (1),  in  which  the  principle  was  enunciated  that  an  appearance 
unqualified  by  protest  does  not  take  away  the  defendant's  right 
to  object  to  the  jurisdiction  if  he  gives  to  the  plaintiff  notice  of 
his  objection  at  the  time  of  entering  the  appearance.  The  case 
seems  quite  different  from  Davies  v.  Andre  (2),  and  other  cases 
in  which  it  has  been  held  that  there  cannot  be  a  conditional 
appearance,  and  I  agree  entirely  with  the  judgment  and  the 
reasons  of  Mathew,  J.,  in  Mayer  v.  Claretie.  (1)  It  must  be  a 
question  for  the  Court  whether  the  protest  is  well  founded  and 
ought  to  prevail,  or  whether  the  appearance  ought  to  stand,  and 
in  the  present  case  the  defendant  was  within  his  rights  in 
coming  to  the  Court  and  taking  the  objection  that  the  judge  in 
chambers  had  no  jurisdiction  to  make  the  order.  The  appli- 
cation must  therefore  be  allowed. 

Chaeles,  J.  I  am  of  the  same  opinion.  The  only  point  on 
which  I  have  felt  any  doubt  during  the  argument  is,  whether  by 
entering  an  appearance  under  protest  the  defendant  is  precluded 
from  disputing  the  propriety  of  serving  the  notice  in  lieu  of 
writ  upon  him ;  but  I  think  the  point  is  covered  by  the  decision 
in  Mayer  v.  Claretie,  (1)  In  that  case  there  was  an  uncon- 
ditional appearance  accompanied  by  a  notification  on  a  separate 

(1)  7  Times  L.  R.  40.  (2)  24  Q.  B.  D.  698. 
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piece  of  paper  that  the  defendant  would  object  to  the  jurisdic-  1893 


tion  ;  in  the  present  case,  the  appearance  states  on  its  face  that  Fibth  &  Sons 
the  reason  for  appearing  under  protest  is  to  preserve  the  defend-     ^as  Rivas 
ant's  right  to  object  to  the  jurisdiction  :  the  notification  is  none  j 
the  worse  for  being  on  the  same  paper  as  the  appearance,  and 
the  judgment  of  Mathew,  J.,  is  applicable  to  this  case.  Upon 
the  other  alternative,  if  this  is  a  bad  appearance,  it  obviously  is 
open  to  the  defendant  to  make  this  application. 

Motion  allowed.- 

Solicitor  for  plaintiffs :  Baillie. 

Solicitors  for  defendant :  Maples,  Teasdale  &  Co.,  for  Lietch, 
Boddy  Bramwell  &  Bell,  Newcastle-upon-Tyne. 

W.  J.  B. 


SANDES  AND  Another  v.  WILDSMITH  and  Anothee.  1893 

May  ] 

Practice — Parties — Misjoinder  of  Plaintiffs — Action  for  Slander — Claims  for  —  

several  Slanders  spoJcen  of  different  Persons — Order  xfj.,  r.  1. 

By  Order  xvi.,  r.  1,  "all  persons  may  be  joined  as  plaintiffs  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in 
the  alternative." 

Two  plaintiffs  joined  in  an  action  for  slander,  and  delivered  a  statement  of 
claim  alleging  several  different  slanders,  some  of  one  plaintiff,  and  some  of 
the  other. 

Held,  that  the  plaintiffs  were  improperly  joined,  and  that  they  must  elect 
which  plaintiff  would  proceed,  and  that  so  much  of  the  statement  of  claim  as 
related  to  the  other  plaintiff  must  be  struck  out. 

Booth  V.  Briscoe  (2  Q.  B.  D.  496)  and  Oort  v.  Bolvneij  (17  Q.  B.  D.  625) 
discussed. 

Appeal  by  the  plaintiffs  from  the  order  of  Grantham,  J., 
setting  aside  the  writ  and  statement  of  claim,  for  irregularity, 
and  as  being  an  abuse  of  the  process  of  the  Court,  on  the  ground 
that  separate  causes  of  action  by  the  plaintiffs  had  been 
improperly  joined  in  one  action. 

The  writ  was  issued  at  the  suit  of  the  two  plaintiffs,  who  were 
mother  and  daughter,  against  the  two  defendants,  who  were 
husband  and  wife,  and  was  indorsed  with  a  claim  for  damages 
for  slander.    The  statement  of  claim,  in  which  both  plaintiffs 
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1893      were  joined,  alleged,  in  several  paragraphs,  the  publication  by 
Sandes     the  female  defendant  of  several  separate  and  distinct  slanders, 
WiLTSMiTH.  imputing  acts  of  larceny,  of  which  slanders  some  were  alleged 
to  have  been  spoken  of  the  mother  only,  and  some  of  the  daughter 
only. 

Hextally  for  the  plaintiffs.  The  order  is  wrong.  The  defend- 
ants should  not  have  applied,  as  they  did,  under  Order  lxx.,  r.  1, 
to  set  aside  the  proceedings ;  but,  if  any  inconvenience  arose, 
they  might  have  applied,  under  Order  xvi.,  r.  11,  to  strike  out 
one  of  the  plaintiffs.  The  effect  of  Order  xvi.,  r.  1,  is  to  give 
an  unlimited  power  of  joinder,  subject  only  to  the  power  of 
striking  out  parties  or  directing  separate  trials.  This  view  is 
supported  by  the  decision  of  the  Court  of  Appeal  in  Booth  v. 
Briscoe  (1),  and  by  the  judgment  of  Lord  Esher,  M.E.,  in 
Gort  V.  Bowney.  (2) 

Etherington  Smith,  for  the  defendants. 

Wills,  J.  I  am  of  opinion  that  the  order  of  Grantham,  J., 
ought  to  be  varied,  on  the  ground  that  this  is  not  a  case  for 
setting  aside  the  writ  and  statement  of  claim,  and  dismissing  the 
action  altogether.  The  order  will  therefore  be  varied,  by  directing 
that  the  plaintiffs  shall  elect,  within  a  week,  which  plaintiff's 
claim  is  to  be  proceeded  with  in  this  action,  and  the  statement 
of  claim  and  the  writ  must  be  amended,  by  striking  out  all  parts 
that  refer  to  the  claim  of  the  other  plaintiff.  The  rule  applicable 
to  the  case  is  Order  xvi.,  r.  1,  which  provides  that  "  all  persons 
may  be  joined  as  plaintiffs  in  whom  the  right  to  any  relief 
claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative."  I  think  the  governing  words  there  are  "  the  right 
to  any  relief  claimed,"  and  that  the  meaning  of  the  rule  is,  that 
where  it  is  doubtful  in  whom  a  right  sought  to  be  enforced  is 
vested,  it  is  permissible  to  put  in  all  possible  claimants,  but  it 
does  not  mean  that,  where  there  are  two  rights  which  are  essen- 
tially different  from  each  other,  and  there  is  no  doubt  as  to  the 
person  in  whom  each  of  those  rights  is  vested,  it  is  permissible 
to  roll  two  actions  into  one.    I  do  not  think  the  present  case 

(1)  2  Q.  B.  D.  496.  (2)  17  Q.  B.  D.  625,  at  p.  633. 
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is  concluded  by  authority.  In  Booth  v.  Briscoe  (1)  the  point  was  1893 
not  the  same,  for  what  the  Court  there  held  was  that,  where  an  sande 


the  subsequent  case  of  Gort  Y.Jtowney  (2),  Lord  Esher,  M.E., 
and  Bo  wen,  L.J.,  differed  as  to  the  effect  of  that  decision.  The 
Master  of  the  Eolls  said :  "  It  seems  to  me  that  the  judges  who 
decided  the  case,  to  which  I  have  just  referred "  (Booth  v. 
Briscoe  (1)),  construed  the  rule  as  meaning  that  where  there  are 
different  plaintiffs,  who  are  seeking  wholly  different! relief,  they 
may  be  joined ;  that  is  to  say,  there  is  no  limit  to  the  power  of 
joinder  under  the  rule ;  but  the  power  of  joinder  would  be  subject 
to  the  other  rules,  and,  therefore,  the  defendant,  if  he  finds  him- 
self embarrassed,  may  apply  to  have  one  of  the  plaintiffs  struck 
out ;  or,  if  the  judge  thinks  that  the  claims  of  the  different  plain- 
tiffs cannot  properly  be  dealt  with  together,  he^may  make  an  order 
to  strike  out  one  of  the  plaintiffs,  or  may  direct  that  there  shall 
be  separate  trials  "  (3)  ;  and  he  adds :  "  I  agree  with  the  decision 
in  Booth  v.  Briscoe  (1)  that  the  rule  gives  unlimited  power  to  join 
different  plaintiffs,  subject  to  the  other  rules."  (4)  Bowen,  L.J., 
said,  however :  "  I  wish  to  add  that  I  am  not  prepared  now  to 
hold  that  Order  XVI.,  r.  1,  gives  unlimited  power  to  join  plaintiffs. 
The  rule  is  framed  in  a  peculiar  way ;  the  words  are  '  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,'  and  it  is  difficult 
to  say  that  this  means  the  same  as  *  any  right.'  I  cannot  help 
thinking  that  if  the  framers  of  the  rules  had  intended  to  introduce 
so  startling  an  alteration  they  would  have  used  more  accurate 
words.  I  think  the  Court  in  Booth  v.  Briscoe  (1)  only  held  that 
the  action  there  came  within  the  rule,  and  that  all  which  the 
case  decides  in  that  the  mere  fact  of  a  number  of  separate  causes 
of  action  being  joined  does  not  prevent  the  case  from  falling 
within  the  rule."  (5)  The  question  is  therefore  an  open  one,  and 
I  am  free  to  express  the  opinion  I  have  formed. 

It  matters  little,  however,  in  the  present  case,  which  construc- 
tion should  be  put  upon  the  rule,  for  I  am  clearly  of  opinion  that 


(1)  2  Q.  B.  D.  496. 

(2)  17  Q.  B.  D.  625. 


(3)  17  Q.  B.  D.  at  p.  633. 

(4)  17  Q.  B.  D.  at  p.  034. 


Vol.  I.  1893. 


(5)  17  Q.  B.  D.  at  p.  035. 
3  I 
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1893       in  the  present  case,  if  we  have  the  power  to  do  so,  we  ought  not  to 
Sandes     allow  these  claims  to  be  joined.  It  seems  to  me  not  a  bad  test  to 
WiLDSMiTH.  ^^-^  whether,  if  two  separate  actions  were  brought  in  such  a  case  as 
wiiiTj  order  for  consolidation  would  be  made.  I  am  of  opinion 

that  no  Court  would  consolidate  such  actions.  They  are  separate 
claims  by  different  plaintiffs  in  respect  of  different  slanders. 
Mr.  Hextall  suggests  that  it  would  be  convenient  to  allow  these 
claims  to  be  joined.  One  feels  inclined,  in  answer  to  that  sugges- 
tion, to  ask  whether  convenient  to  the  plaintiffs  or  convenient 
to  the  defendants.  It  would  generally  be  convenient  to  the 
plaintiffs,  for  there  may  be  a  good  case  as  to  one  claim  and  a 
bad  case  as  to  another,  and  the  strength  of  the  good  case  would 
be  more  likely  to  help  the  bad  one  than  vice  versa.  Further, 
there  might  be  evidence  legitimately  admissible  in  an  action 
against  A.  which  would  be  inadmissible  in  an  action  against  B.^ 
which  might  yet  be  very  damaging  to  B.  Therefore,  even  if  theo- 
retically these  claims  could  be  joined  (which  in  my  opinion, 
for  the  reasons  I  have  given,  is  not  the  correct  view  of  the 
meaning  of  the  rule),  I  think  that  in  the  present  case  we  ought 
not  to  allow  them  to  be  joined. 

Lawranoe,  J.    I  am  of  the  same  opinion  on  both  points. 

Order  varied. 

Solicitors  for  plaintiffs  :  Greenfield  &  CracJcnallj  for  W.  Mollis 
BriggSf  Derhy, 

Solicitors  for  defendants :  Warriner  <&  Kineh,  for  F.  Stone, 
Berhy, 

P.  B.  H. 
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WOOD  V.  McCarthy  and  another.*^  1893 

May  3,  4. 

Practice — Parties — Persons  having  the  same  Interest  in  one  Cause  or  Matter —  •  

Order  authorizing  one  or  more  to  defend  on  Behalf  of  all — Power  to  make 
Order  against  the  Will  of  the  Defendant — Order  xfj.,  r.  9. 

An  order  may  be  made,  under  Order  xvi.,  r.  9,  authorizing  one  or  more 
persons  to  defend  on  behalf  of  all  persons  interested,  against  the  will  of  tjie 
person  or  persons  so  authorized. 

The  plaintiff,  a  member  of  a  labour  protection  league,  sued  to  enforce  his 
rights  under  a  rule  of  the  league,  which  provided  that,  in  case  of  a  member 
being  permanently  disabled  by  an  accident,  a  levy  should  be  made  on  the 
members  of  the  league  for  his  benefit,  and  applied  for  an  order  authorizing 
the  president  and  secretary  of  the  league  to  defend  on  behalf  of  all  the 
members.    The  president  and  secretary  opposed  the  application ; — 

Seldf  that  an  order  could  properly  be  made. 

Appeal  by  the  defendants  from  the  order  of  Bruce,  J.,  that 
the  two  defendants  be  authorized  to  defend  the  action  on  behalf 
of  aU  the  members  of  the  Amalgamated  Stevedores'  Labour  Pro- 
tection League. 

The  two  defendants,  McCarthy  and  Sims,  were  respectively 
president  and  secretary  of  the  league,  and  the  plaintiff,  who  was 
a  stevedore,  was  also  a  member  of  the  league.  The  plaintiff, 
while  following  his  employment,  met  with  an  accident,  by  which 
he  was  so  seriously  injured  as  to  be  incapacitated  from  following 
his  employment  for  the  remainder  of  his  life.  He  commenced 
the  present  action  for  the  purpose  of  enforcing  his  rights  under 
rule  27  of  the  rules  of  the  league,  which  provided  that  "  in  the 
event  of  any  member  meeting  with  an  accident  while  following 
his  employment,  and  thereby  being  incapacitated  from  following 
his  employment  for  the  remainder  of  his  life,  a  levy  of  Gd.  each 
shall  be  made  on  every  member  of  this  society  for  his  benefit." 
The  plaintiff  claimed,  besides  other  relief,  an  order  by  man- 
damus, or  otherwise,  directing  a  levy,  in  accordance  with  the 
terms  of  the  above  rule,  on  the  members  of  the  league,  which 
consisted  of  about  4000  members.  The  two  defendants  had 
paid  6d.  each  into  Court,  and  they  now  sought  to  set  aside 
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1893  the  order  authorizing  them  to  defend  on  behalf  of  all  the- 
"V^ooD     members,  (1) 

3CAETHT.  Cris]pe,  for  the  defendants.  The  order  was  wrongly  made.  In 
the  first  place,  the  action  will  not  lie  in  consequence  of  the  pro- 
visions of  s.  4  of  the  Trade  Union  Act,  1871  (34  &  35  Yict. 
c.  31). 

[Wills,  J.  That  point  does  not  arise  on  this  motion.] 
The  defendants  cannot  be  compelled  against  their  will  to 
defend  on  behalf  of  the  other  members  of  the  league.  The 
effect  of  Order  xvi.,  r.  9,  is  to  limit  the  old  practice  of  the  Court 
of  Chancery  as  to  authorizing  parties  to  defend  on  behalf  of 
others.  That  rule  can  only  apply  to  persons  who  have  or  claim 
some  beneficial  proprietary  right :  Temjperton  v.  BusselL  (2) 
The  plaintiff  here  cannot  be  said  to  have  or  claim  any  such 
right. 

Foulter,  for  the  plaintiff.  The  order  is  right,  and  can  properly 
be  made,  even  though  the  defendants  may  object,  for  the  rule  as 
to  authorizing  parties  to  defend  on  behalf  of  others  was  intro- 
duced for  the  benefit  of  plaintiffs.  The  rule  is  stated  in  Daniell's 
Chancery  Practice,  vol.  1,  p.  253,  6th  ed.,  as  follows :  "  The  rule 
that  all  the  parties  liable  to  a  demand  should  be  before  the 
Court,  is  subject  to  the  exception  that  where  there  are  numerous 
parties  having  the  same  interest  in  one  action,  one  or  more 
of  such  parties  may  be  sued,  or  may  be  authorized  by  the  Court 
to  defend  such  action  on  behalf  of  or  for  the  benefit  of  all 
parties  so  interested  ;  and  the  persons  so  interested  will,  though 
not  actually  present  as  parties,  be  bound  if  their  representa- 
tives were  fairly  selected,  and  the  matter  was  fairly  contested.'^ 
That  passage  states  correctly  the  old  practice  of  the  Court  of 
Chancery,  and  is  supported  by  numerous  decisions  both  before 
and  since  the  Judicature  Acts  and  Eules :  CuTlen  v.  The  Buhe  of 
Queensherry  (3),  affirmed  in  the  House  of  Lords  by  The  Duke  of 

(1)  By  Order  xvi.,  r.  9  :  "  Where     rized  by  tlie  Court  or  a  judge  to 
there  are  numerous  persons  having     defend  in  such  cause  or  matter,  on 
the  same  interest  in  one  cause  or     behalf  or  for  the  benefit  of  all  persons 
matter,  one  or  more  of  such  persons     so  interested." 
may  sue  or  be  sued,  or  may  be  autho-        (2)  [1893]  1  Q.  B.  435,  at  p.  438. 
(3)  1  Bro.  C.  C.  101. 
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Queensberry  v.  Cullen  (1)  ;  Lloyd  v.  Loaring  (2) ;  Adair  v.  The      1893  • 
New  Biver  Company  (3) ;  Pare  v.  Glegg  (4)  ;  Bromley  v.  TFii?-  ""wo^d 
Zmws  (5)  ;  ilfa?/  v.  Newton  (6)  ;  Andrews  v.  Salmon  (7)  ;  Griffith  v.  j^^q^^^ 
Pound.  (8)     No  such  limitation  as  is  suggested  has  been  in- 
troduced by  Order  xvi.,  r.  9. 
Crispe,  replied. 

Wills,  J.  I  am  of  opinion  that  the  order  of  Bruce,  J., 
is  right.  The  action  is  brought  to  enforce  a  contractual 
obligation,  and  the  Courts  exist  for  the  purpose  of  controlling 
a  disposition,  which  is  frequently  met  with,  to  endeavour  to 
escape  from  liability.  For  a  very  long  time  past  the  Court  of 
Chancery  has  been  in  the  habit  of  allowing  a  certain  number  of 
a  class  of  defendants  to  represent  the  whole  body.  An  instance 
of  this  practice  is  afforded  by  the  case  of  Bromley  v.  Williams  (5), 
where  Sir  John  Eomilly,  M.K.,  said :  "  If  that  be  so,  provided 
all  the  members  of  the  association  were  made  parties,  then  this 
rule  is  well  established : — that  if  they  are  so  numerous  that  they 
cannot  be  made  parties  to  the  cause,  with  any  chance  of  bringing 
it  to  a  hearing  in  consequence  of  abatements  and  the  like 
difficulties,  then  you  may  make  two  or  three  of  a  class  defend- 
ants to  represent  the  interest  of  all  that  class.  Formerly  that 
was  not  the  practice  of  this  Court,  but  the  rules  have  been 
modified  and  altered  so  as  to  suit  the  exigencies  of  modern 
practice,  as  was  done  by  Lord  Cottenham  in  several  instances. 
But  if  there  be  three  or  four  classes  who  have  separate  and 
conflicting  interests,  then  you  may  select  two  or  three  from  each 
class  to  represent  that  interest,  in  the  same  way  as  if  the  whole 
class  had  been  brought  before  the  Court."  (9)  The  Master  of 
the  EoUs  was  there  speaking  of  a  suit  brought  against  seven 
persons  as  representing  a  large  class  who  had  agreed  to  con- 
tribute in  the  case  of  the  loss  of  a  ship  belonging  to  a  member 
of  the  insurance  club.  I  cannot  see  any  distinction  between 
that  case  and  the  present.    The  judgment  of  the  Master  of  the 

(1)  1  Bro.  P.  C.  396.  (5)  32  Beav.  177. 

(2)  6  Yes.  773.  (6)  34  Ch.  D.  347,  at  p.  319. 

(3)  11  Ves.  429.  (7)  W.  N.  (1888)  102,  170. 

(4)  29  Beav.  589.  (8)  45  Cli.  D.  553,  at  pp.  5GG,  567. 

p«  (9)  32  Beav.  at  p.  188. 
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•  1893       Kolls  is  a  direct  authority.    But  then  it  is  contended  on  behalf 


Wills.  J. 


Wood  of  the  defendants  that  Order  xvi.,  r.  9,  has  altered  the  practice. 
McCarthy   ^  think  so.    I  think  that  rule  was  intended  to  make  the 

practice  of  the  Court  of  Chancery  applicable  to  all  actions,  and 
I  feel  sure  that  there  was  no  intention  to  narrow  the  beneficial 
doctrine  which  had  previously  prevailed.  The  law  is  not  so 
defective  as  the  argument  for  the  defendants  would  lead  one  to 
suppose.  It  is  further  contended  that  the  judgment  of  the  Court 
of  Appeal  in  Temjperton  v.  Bussell  (1)  has  confined  the  right 
given  by  Order  xvi.,  r.  9,  within  narrower  limits  than  those  of 
the  doctrine  of  the  Court  of  Chancery.  I  cannot  agree  with 
that  contention.  If  I  did  I  should  of  course  follow  the  decision 
of  the  Court  of  Appeal;  but  on  examining  the  language  of 
Lindley,  L.  J.,  it  is  clear  that  he  was  not  narrowing  the  existing 
practice,  but  was  drawing  a  distinction  between  actions  of  contract 
and  actions  of  tort.  What  he  said  was :  "  This  expression  only 
extends,  we  think,  to  persons  who  have  or  claim  some  beneficial 
proprietary  right,  which  they  are  asserting  or  defending  in  the 
cause  or  matter.  The  plaintiff  in  this  case  sues  for  damages,  and 
the  action  ...  .is  founded  on  tort.  The  old  Court  of 
Chancery  had  no  jurisdiction  to  grant  relief  in  such  an  action ; 
and,  although  its  rules  as  to  parties  to  actions  or  suits  maintain- 
able in  it  have  now  to  be  applied  in  all  Divisions  of  the  High 
Court  when  exercising  the  old  jurisdiction  of  the  Court  of 
Chancery,  the  rules  ought  not  to  be  construed  as  creating  a 
jurisdiction  in  one  Division,  which  was  never  exercised  by  any 
Court  in  the  country  before  the  rules  were  made."  (2)  The  Lord 
Justice  in  that  passage  was  referring  to  the  well-established 
practice  of  the  Court  of  Chancery,  and  was  pointing  out  that  the 
numerous  cases  in  which  the  jurisdiction  has  been  exercised  in 
suits  brought  to  enforce  obligations  relating  to  property  were  no 
authorities  for  the  exercise  of  a  similar  jurisdiction  in  the  case  of 
an  action  founded  on  tort.  I  am  of  opinion  that  the  right  to 
have  6d.,  which  is  conferred  on  the  plaintiff  in  the  present  case 
by  the  27th  rule  of  the  league,  is  a  beneficial  proprietary  right. 

For  these  reasons  I  am  of  opinion  that  the  order  appealed 
from  is  right,  and  ought  to  be  afiSrmed. 

(1)  [1893]  1  Q.  B.  435.  (2)  [1893]  1  Q.  B.  at  p.  438. 
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It  has  been  suggested  that  s.  4  of  the  Trade  Union  Act,  1871,  1893 
applies,  and  that  this  action  will  not  lie ;  but  that  is  not  before  vVood 
us  now,  for  it  is  not  possible  to  settle  that  point  without  con-  j^icCabthy 
sidering  the  whole  of  the  rules,  which  are  not  before  us  on  this 
motion.    If  there  is  anything  in  the  point  it  can  be  raised  here- 
after. 

Laweanoe,  J.,  concurred. 

Aj^jpeal  dismissed. 

Solicitors  for  plaintiff:  Finch  &  Turner. 
Solicitor  for  defendants :  /.  Turner. 

P.  B.  H. 


SHAW,  Appellant;  KECKITT,  Eespondent.  1893 
(The  Pontefract  Election  Petition.)  -^P^l  ^ 

Farliamenfary  Election — Election  Petition — Amendment — Leave  of  High  Court 
— Judge  not  on  the  Rota  for  the  Trial  of  Election  Petitions — Ex  parte 
Application — Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47 
Vict.  c.  51),  ss.  40,  56. 

A  judge  of  the  High  Court  who  is  not  for  the  time  being  on  the  rota  for  the 
trial  of  election  petitions  has  no  jurisdiction  to  grant  leave,  under  s.  40  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  to  amend  an  election 
petition.    Such  leave  ought  not  to  be  granted  upon  an  ex  parte  application. 

Application  to  set  aside  an  order  of  Grantham,  J.,  giving 
leave  to  amend  an  election  petition  by  inserting  allegations  of 
certain  illegal  practices  against  the  respondent. 

It  appeared  that  the  return  of  the  election  expenses  of  the 
respondent  was  made  on  March  20,  and  on  March  25  a  copy  of 
the  return  was  furnished  to  the  petitioner.  On  March  29,  the 
petitioner  obtained  from  Grantham,  J.,  at  chambers,  on  an 
ex  parte  application,  an  order  for  leave  to  amend  the  petition 
by  adding  certain  charges  of  illegal  practices.  Grantham,  J., 
was  not  at  that  time  on  the  rota  for  the  trial  of  election 
petitions,  but  on  March  29,  which  was  the  last  day  of  the 
sittings,  no  judge  for  the  time  being  on  the  rota  for  the  trial  of 
election  petitions,  was  sitting  at  the  Eoyal  Courts  of  Justice. 
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1893  Po'pe,  Q.G.f  and  8.  H.  Bay,  for  the  respondent  in  the  petition. 

gg^^  The  judge  had  no  jurisdiction  to  make  the  order.  He  was  not 
^  ^-  one  of  the  election  judges.  The  order  purports  to  be  made 
under  s.  40,  sub-s.  2,  of  the  Corrupt  Practices  Act,  1883  (1),  which 
provides  for  the  amendment  of  a  petition  by  inserting  allega- 
tions of  illegal  practices  "  with  the  leave  of  the  High  Court." 
Sect.  56  shews  that  that  leave  can  only  be  given  by  one  of  the 
judges  for  the  time  being  on  the  rota  for  the  trial  of  election 
petitions.  No  doubt  that  is  "  subject  to  any  rules  of  Court " ; 
but  that  provision  does  not  refer  to  the  rules  which  were  made 
under  s.  25  of  the  Parliamentary  Elections  Act,  1868,  but  only 
to  any  rules  which  might  be  made  under  the  provisions  of 
s.  56,  sub-s.  2,  of  the  Act  of  1883  by  the  Eule  Committee. 

Secondly,  even  if  the  judge  had  jurisdiction  to  make  the 
order,  there  was  no  jurisdiction  to  do  so  on  an  ex  parte  applica- 
tion. It  is  clear  from  s.  40,  that  it  was  not  intended  that  the 
leave  of  the  High  Court  to  amend  a  petition  should  be  given 
as  a  matter  of  course. 

Bigham,  Q.C.,  and  William  Graham,  for  the  petitioner.  The 
rules  made  under  the  Act  of  1868  apply,  and,  by  rule  44  of  the 
Petition  Eules,  all  interlocutory  questions  and  matters  shall  be 
heard  and  disposed  of  by  one  of  the  judges  upon  the  rota  if 

(1)  By  the  Corrupt   and   Illegal  Bench  Division,  and  in  other  respects 

Practices  Prevention  Act,  1883  (46  &  47  may  either  be  exercised  by  one  of 

Yict.  c.  51),  s.  40:  "(2.)  Any  elec-  the  judges  for  the  time  being  on  the 

tion  petition  presented  within  the  rota  for  the  trial  of  election  petitions, 

time  limited  by  the  Parliamentary  sitting  either  in  Court  or  at  chambers, 

Elections  Act,  1868,  may,  for  the  pur-  or  may  be  exercised  by  a  master  of 

pose  of  questioning  the  return  or  the  the  Supreme  Court  of  Judicature  in 

election  upon   an  allegation  of  an  manner  directed  by  and  subject  to  an 

illegal  practice,  be  amended  with  the  appeal  to  the  said  judges." 

leave  of  the  High  Court  within  the  "  (2.)  Eules  of  Court  may  from 

time  within  which  a  petition  ques-  time  to  time  be  made,  revoked,  and 

tioning  the  return  upon  the  allegation  altered  for  the  purposes  of  this  Act, 

of  that  illegal  practice  can  under  this  and  of  the  Parliamentary  Elections 

section  be  presented."  Act,  1868,  and  the  Acts  amending 

By  s.  56 :  "  (1.)  Subject  to  any  the  same,  by  the  same  authority  by 

rules  of  Court,  any  jurisdiction  vested  whom  rules  of  Court  for  procedure 

by  this  Act  in  the  High  Court  may,  and  practice  in  the  Supreme  Court  of 

so  far  as  it  relates  to  indictments  or  Judicature  can  for  the  time  being  be 

other  criminal  proceedings,  be  exer-  made." 
cised  by  any  judge  of  the  Queen's 
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practicable,  and  if  not  then,  by  any  judge  at  chambers.  It  was  1893 
not  practicable  to  apply  within  the  time  limited  by  s.  40  to  any  shaw 
of  the  judges  on  the  rota.  Keckitt. 

The  rules  made  under  the  Act  of  1868  are  the  only  existing 
rules  of  Court  as  to  election  petitions,  and  if  they  have  no 
application,  then  s.  56  has  no  limitation  at  all,  and  in  the 
absence  of  all  the  election  judges  it  would  be  impossible  to  get 
leave  to  amend  a  petition.  There  is  nothing  to  prevent  a  judge 
from  giving  leave  to  amend  a  petition  on  an  ex  parte  applica- 
tion. If  he  has  made  the  order  on  insufficient  materials,  that 
may  be  ground  for  appeal,  but  it  does  not  affect  his  jurisdiction 
to  make  the  order. 

Hawkins,  J.  I  am  of  opinion  that  the  order  ought  to  be 
rescinded.  The  election  petition  had  been  filed,  and  an  appli- 
cation was  made  to  Grantham,  J.,  at  chambers,  for  leave  to 
amend  it  under  s.  40,  sub-s.  2,  of  the  Corrupt  and  Illegal  Practices 
Act,  1883,  which  provides  that  a  petition  may  be  amended  with 
the  leave  of  the  High  Court.  We  go  to  s.  56  to  find  out  the 
manner  in  which  the  leave  of  the  High  Court  is  to  be  given. 
That  section  says  that, "  subject  to  any  rules  of  Court,"  the  juris- 
diction vested  in  the  High  Court  by  the  Act  may,  except  in  so 
far  as  it  relates  to  indictments  or  other  criminal  proceedings,  be 
exercised  by  one  of  the  judges  for  the  time  being  on  the  rota  for 
the  trial  of  election  petitions,  or  by  a  master  in  the  manner 
directed  by  and  subject  to  an  appeal  to  such  judges.  It  is  clear 
that  the  word  "  may  "  in  the  section  should  be  read  as  equivalent 
to  "  must,"  and  therefore,  except  where  the  proceedings  relate  to 
indictments  or  other  criminal  matters,  the  jurisdiction  given  by 
s.  40  as  to  granting  leave  to  amend  a  petition  can  only  be  exer- 
cised by  a  judge  on  the  rota  of  election  judges  or  by  a  master  in 
the  manner  directed  by  and  subject  to  an  appeal  to  such  judges. 

In  my  opinion  the  rules  made  under  s.  25  of  the  Corrupt 
Practices  Act,  1868,  have  no  application.  The  rules  of  Court  to 
which  s.  56,  sub-s.  1,  alludes  are  clearly  only  those  which  may  be 
made  under  sub-s.  2  of  the  same  section.  I  think,  therefore,  that 
Orantham,  J.,  not  being  a  judge  on  the  rota  of  election  judges, 
had  no  jurisdiction  to  grant  leave  to  amend  this  petition.  That 
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1893      is,  however,  not  all.    I  am  clearly  of  opinion  that  an  order 
Shaw      granting  leave  to  amend  a  petition  should  not  be  made  except 
Beokitt.  exercise  of  the  discretion  of  the  judge  making  the  order. 

B&'w^  J.  j^^g®       ^ot  exercise  his  discretion  at  all.  The 

respondent  was  entirely  unrepresented,  and  the  order  was  made 
ex  parte  without  any  inquiry  into  the  facts.  I  think  that  the 
order  must  be  set  aside. 

Cave,  J,  I  am  of  the  same  opinion.  Sect.  40,  sub-s.  2,  of  the 
Act  of  1883,  confers  a  jurisdiction  as  to  the  amendment  of  elec- 
tion petitions  by  adding  allegations  of  illegal  practices  which 
had  not  been  given  by  the  Act  of  1868,  and  s.  56  provides  for 
the  manner  in  which  that  jurisdiction  is  to  be  exercised.  To  my 
mind  it  is  quite  clear  that  the  rules  of  Court  to  which  reference 
is  made  in  s.  56  are  not  those  which  had  been  made  under  s.  25 
of  the  Act  of  1868,  but  those  which  might  thereafter  be  made 
by  the  Eule  Committee  under  the  provisions  of  s.  56,  sub-s.  2,  of 
the  Act  of  1883.  No  such  rules  have  ever  been  made  by  the 
Eule  Committee,  and  therefore  the  operation  of  s.  56  is  not 
limited  by  any  rules  at  all.  That  being  so,  it  is  quite  clear  that 
the  only  judges  who  have  power  to  grant  leave  to  amend  election 
petitions  under  s.  40  are  judges  for  the  time  being  on  the  rota 
for  the  trial  of  such  petitions,  and  consequently  that  my  brother 
Grantham  had  no  jurisdiction  to  give  such  leave.  I  am  inclined 
to  agree  with  my  brother  Hawkins  that  a  judge  has  no  power  to 
grant  such  leave  on  an  ex  parte  application,  and  I  am  clear  that, 
even  if  he  has  the  power  to  do  so,  he  ought  not  to  grant  leave 
to  amend  without  hearing  the  respondent.  The  attention  of 
Gi-rantham,  J.,  does  not  seem  to  have  been  called  to  the  provi- 
sions of  s.  40,  which  I  think  clearly  shew  that  it  was  not  the 
intention  of  the  legislature  that  leave  to  amend  petitions  should 
be  given  on  ex  parte  applications. 

Order  set  aside. 

Solicitor  for  petitioner :  ChaUerton. 
Solicitors  for  respondent :  Day,  Bussell,  <&  Co. 

A.  P.  P.  K. 
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ACT  OF  BANKRUPTCY— Assignment  of  debtor's 
property  to  trustees  for  benefit  of  cre- 
ditors generally  -  -  -  595 
See  Bankruptcy. 
ACTION,  CAUSE  O'E —- Maliciously  •procuring 
Breach  of  Contract,  Action  for — Conspiracy  to 
injure  Person  hy  preventing  others  from  dealing 
with  him — Trade  Union.']  The  delendants  were 
members  of  a  joint  committee  of  three  trade 
unions  connected  with  the  building  trade  in 
Hull.  A  firm  of  builders  there  having  refused 
to  obey  certain  rules  laid  down  by  the  unions 
with  regard  to  building  operations,  the  unions 
sought  to  compel  them  to  do  so,  by  preventing 
the  supply  of  building  materials  to  them.  In 
pursuance  of  this  object,  they  requested  the 
plaintiff,  a  master  mason  and  builder  in  Hull, 
who  supplied  building  materials  to  the  firm,  to 
cease  to  supply  them  with  such  materials,  but 
the  plaintiff  refused  to  do  so.  Thereupon,  with 
the  object  of  injuring  the  plaintiff  in  his  business, 
in  order  to  compel  him  to  comply  with  such 
request,  the  defendants  induced  persons  who,  to 
the  knowledge  of  the  defendants,  had  entered 
into  contracts  with  the  plaintiff  for  the  supply  of 
materials,  to  break  their  contracts,  and  not  to 
enter  into  furtlier  contracts  with  the  plaintiff,  by 
threatening  that  the  workmen  would  bo  with- 
drawn from  their  employ.  The  plaintiff  sus- 
tained damage  in  consequence  of  such  breaches 
of  contract,  and  of  the  refusal  of  such  persons 
to  enter  into  contracts  with  him  : — Held,  tliat  an 
action  was  maintainable  by  tho  plaintiff  against 
the  defendants  for  maliciously  procuring  such 
breaches  of  contract,  and  also  for  maliciously 
conspiring  together  to  injure  him  by  preventing 
persons  from  entering  into  contracts  with  liira. — 
The  right  of  action  for  maliciously  procuring  a 
breach  of  contract  is  not  confined  to  contracts  in 
the  nature  of  contracts  of  personal  sorvicn. 
Tbmperton  v.  Ktissell       -        -      C.  A.  716 

ADVERTISEMENT— Contract  —  Performance  of 
condition  -  -  _  _  256 
See  Contract. 

3 


APPEAL  —  Court  of  appeal— Award  —  Special 
case — Practice  -  -  -  375 
See  Waterworks. 

 Court  of  Appeal — Application  for  leave  to 

appeal  in  forma  pauperis  -  -  417 
See  Practice. 

APPRENTICE— Deed— Contract  not  for  benefit 
of  infant  -  -  -  -  310 
See  Infant. 

KR'm.TRLTlO'^— Award— lleferring  hach  Award 
— Discovery  of  Material  Evidence  after  the  mahing 
of  Aivard — Arbitration  Act,  1889  (52  &  53  Vict, 
c.  49),  s.  10.]  Under  s.  10  of  the  Arbitration  xVct, 
1889,  the  Court  or  a  judge  has  power  to  remit  an 
award  to  the  arbitrator  for  reconsideration  where 
it  appears  that  since  the  making  of  the  award 
material  evidence  has  been  discovered  which 
might  have  affected  the  arbitrator's  decision. — 
Burnard  v.  Waimvright  (19  L.  J.  (Q.B.)  423; 
1  L.  M.  &  P.  455)  approved.  In  re  Keigiiley, 
Maxsted  &  Co.  AND  Bryan  Durant  &  Co. 

[C.  A.  405 

 Ecference  of  cause  or  matter — Question  in 

dispute  consisting  wholly  or  in  part  of 
matters  of  account  -  -  -  177 
See  Practice. 

 Ecference  of  matters  in  dispute  in  action — 

Inspection  of  property — Concurrent  ju- 
risdiction of  judge  and  referee  -  545 
See  Practice, 

ARREST— DcUors  Act—''  JDifauU  in  Paynu  nf  of 
a  Sum  of  Money  "—32  (f:  33  Vict.  c.  62.  ss.  4,  5.] 
An  oriler  was  made  in  interpleader  proceedings 
that  tlic  shorilT should  sell  tho  goods  seized  and 
pay  the  claimant,  1  ho  execution  creditor  inulor- 
taking  to  make  good  any  delicicncy  on  sale. 
There  was  a  deficiency,  aud  ilio  master  ordorocl 
that  the  oxin-ution  creditor  should  pay  tho  amount 
to  tho  claimant.  Default  lu  iug  uvmIo  in  i^avment, 
an  order  was  mado  committing  the  execution 
creditor  for  contempt  of  Court.  There  was  no 
proof  that  ho  had  means  to  pay  -.—Eeld,  that  the 
K  2  2 
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case  was  one  of  default  in  payment  of  a  sum  of 
money,  within  the  meaning  of  s.  4  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  and  that  an  order 
of  commitment  could  not  be  made.  Buckley  v. 
Ckawfoed      -----  105 

ASSETS  — •  Bankruptcy  —  Eolation  of  trustee's 
title  -----  175 
See  Bankruptcy. 

BANKRUPTCY — Act  of  BanJcruptcy — Assignment 
of  Dehtor's  Property  to  Trustees  for  benefit  of 
Creditors  generally  —  Exception  of  Leaseholds — 
Declaration  of  Trust  of  Leaseholds — JBanhruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  4,  sub-s.  1  (a).] 
A  debtor  executed  a  deed  by  which  he  granted 
and  assigned  all  his  property  (except  leaseholds) 
to  trustees,  on  trust  for  realization  and  division 
among  all  his  creditors  as  in  bankruptcy.  And 
by  the  same  deed  the  debtor  declared  that  he 
would  stand  possessed  of  all  leaseholds  in  trust 
for  and  to  convey  and  assign  the  same  as  the 
trustees  should  from  time  to  time  direct : — Held, 
by  the  Court  of  Appeal  (Lindley,  L.  J.,  and  Lopes, 
L.J.),  Lord  Esher,  M.R.,  dissenting,  that  this 
deed  was,  within  the  meaning  of  sub-s.  1  (a) 
of  s.  4  of  the  Bankruptcy  Act,  1883,  a  convey- 
ance or  assignment  of  the  debtor's  property  to 
trustees  for  the  benefit  of  his  creditors  generally, 
and  that  its  execution  was  therefore  an  act  of 
bankruptcy. — In  re  Spaceman  (24  Q.  B.  D.  728) 
considered.  In  ee  Hughes.  Ex  parte  Hughes 

[C.  A.  595 

2.    Assets — Relation  of  Trustee's  Title — 

Money  paid  to  Solicitor — Money  handed  by  Debtor 
to  Solicitor  as  Security  for  future  Costs — Claim 
to  retain  for  Services  rendered  after  Act  of  Bank- 
ruptcy— Mutual  Dealings — Set-off — Claim  to  set 
off  Debt  for  Past  Services  against  Claim  of  Trustee 
— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  38.]  A  debtor  consulted  a  solicitor  to  whom 
he  was  then  indebted  for  costs.  The  solicitor 
declined  to  act  further  unless  he  were  furnished 
with  money  to  meet  future  costs,  and  the  debtor 
placed  money  in  his  hands  for  that  purpose.  The 
solicitor  then  called  the  debtor's  creditors  toge- 
ther, and  prepared  a  deed  of  assignment,  which 
the  debtor  executed.  The  debtor  was  afterwards 
adjudged  bankrupt,  the  act  of  bankruptcy  being 
the  execution  of  the  deed  of  assignment. — On  an 
application  for  payment  to  the  trustee  in  bank- 
ruptcy of  the  money  in  the  hands  of  the 
solicitor : — Held,  that  the  solicitor  was  not  en- 
titled to  retain  the  money  as  payment  for  services 
rendered  by  him  to  the  debtor  after  the  execution 
of  the  deed  of  assignment :  Held,  also,  that  there 
had  not  been  mutual  dealings  between  the  debtor 
and  the  solicitor  within  the  meaning  of  s.  38  of 
the  Bankruptcy  Act,  1883,  and,  therefore,  the 
solicitor  could  not  set  off  against  the  claim  of  the 
trustee  a  debt  due  to  him  from  the  debtor  for 
professional  services  rendered  before  the  money 
was  placed  in  his  hands. — In  re  Sinclair,  Ex 
parte  Payne  (15  Q.  B.  D.  616)  distinguished.  In 
EE  PoLLiTT.    Ex  PARTE  MiNOE.    [/See  7iext  case] 

[175 

3.   Assets — Relation  of  Trustee's  Title — 

Money  handed  by  Debtor  to  Solicitor  to  answer 
future  Costs — Claim  to  retain  for  Services  rendered 
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after  Act  of  Bankruptcy  —  Mutual  Dealings  — 
Set-off — Claim  to  set  off  Debt  for  Past  Services 
against  Claim  of  Trustee — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  38,  43,  44.]  A  debtor 
consulted  a  solicitor  to  whom  he  was  then  in- 
debted for  costs.  The  solicitor  declined  to  act 
further  unless  he  were  furnished  with  money  to 
meet  future  costs,  and  the  debtor  placed  money 
in  his  hands  for  that  purpose.  The  solicitor 
then  called  the  debtor's  creditors  together,  and 
prepared  a  deed  of  assig-nment,  which  the  debtor 
executed.  The  debtor  was  afterwards  adjudged 
bankrupt,  the  act  of  bankruptcy  being  the  execu- 
tion of  the  deed  of  assignment. — On  an  application 
for  payment  to  the  trustee  in  bankruptcy  of  the 
money  in  the  hands  of  the  solicitor : — Held,  by 
the  Court  of  Appeal,  affirming  the  decision  of  the 
Queen's  Bench  Division,  that  the  solicitor  was 
not  entitled  to  retain  the  money  as  payment  for 
services  rendered  by  him  to  the  debtor  after  the 
execution  of  the  deed  of  assignment : — Held,  also, 
that  there  had  not  been  mutual  dealings  between 
the  debtor  and  the  solicitor  within  the  meaning  of 
s.  38  of  the  Bankruptcy  Act,  1883,  and,  therefore, 
the  solicitor  could  not  set  off  against  the  claim  of 
the  trustee  a  debt  due  to  him  from  the  debtor  for 
professional  services  rendered  before  the  money 
was  placed  in  his  hands. — In  re  Sinclair,  Ex 
parte  Payne  (15  Q.  B.  D.  616)  distinguished. 
In  RE  POLLITT.    Ex  PARTE  MiNOS   -     C.  A.  455 

4.    Bankruptcy  Notice  —  Final  Judg- 
ment"—  Decree  for  Dissolution  of  Marriage  — 
Order  for  Payment  of  Costs  by  co-Respondent — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4, 
sub-ss.  1  (e),  1  (g).]  In  a  suit  by  a  husband 
against  his  wife  for  dissolution  of  the  marriage 
on  the  ground  of  her  adultery,  a  decree  nisi  for 
dissolution  was  made,  the  decree  containing  an 
order  for  the  payment  of  the  petitioner's  costs  by 
the  co-respondent.  The  decree  was  afterwards 
made  absolute;  the  costs  were  taxed  at  204Z., 
and  an  order  was  made  that  the  co-respondent 
should  pay  the  amount  within  a  specified  time. 
He  failed  to  comply  with  the  order : — Held,  that 
there  had  not,  within  the  meaning  of  s.  4,  sub-s. 
1  (g),  of  the  Bankruptcy  Act,  X883,  been  a  "  final 
judgment "  for  the  amount,  and  that  the  petitioner 
could  not  issue  a  bankruptcy  notice  against  the 
co-respondent  in  respect  of  it.  In  ee  Binstbad. 
Ex  PAETE  Dale         -        -        -    C.  A.  199 

5.    Gasworks  Clauses  Acts — Recovery  of 

Gas  Rents — Receiving  Order — Official  Receiver — 
"  Occupier  " — Gasworks  Clauses  Act,  1847  (10  &  11 
Vict.  c.  15),  s.  16 — Gasworks  Clauses  Act,  1871 
(34  &  35  Vict.  c.  41),  ss.  11,  39— Metropolis  Gas 
Act  (23  &  24  Vict.  c.  125),  1860,  ss.  4,  14-19,  39.] 
By  the  Gasworks  Clauses  Act,  1847  (10  &  11 
Vict.  c.  15),  s.  16,  the  undertakers  of  gasworks 
are  empowered  to  cut  off  the  gas  from  the  pre- 
mises of  any  person  for  non-payment  of  rent  due 
for  gas  supplied  to  him.  By  the  Gasworks 
Clauses  Act,  1871  (34  &  35  Vict.  c.  41),  s.  11,  it 
is  made  compulsory  upon  the  undertakers,  when 
required  by  the  "owners  or  occupiers"  of  any 
premises  within  the  prescribed  limits,  to  supply 
gas  to  such  premises ;  and  by  s.  39,  in  case  any 
consumer  leaves  the  premises  where  gas  has  been 
supplied  to  him  without  paying  the  gas  rent  the 
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undertakers  shall  not  be  entitled  to  require  from 
the  next  tenant  of  such  premises  the  payment  of 
the  arrears  left  unpaid  by  the  former  tenant.  A 
receiving  order  having  been  made  against  a 
debtor,  the  gas  company  cut  of£  the  supply  of 
gas  to  his  premises,  and  refused  to  reconnect  it 
until  the  arrears  of  gas  rent  due  from  him  were 
paid,  whereupon  the  official  receiver  paid  the 
amount  under  protest.  The  debtor  having  been 
adjudged  bankrupt : — Held,  that  the  trustee  in 
bankruptcy  was  not  entitled  to  recover  back  from 
the  gas  company  the  amount  so  paid  by  the 
oflBcial  receiver,  for,  notwithstanding  the  receiving 
order,  the  debtor  continued  to  1)6  the_occupier  of 
the  premises,  and  there  was  consequently  no 
obligation  on  the  part  of  the  company  to  supply 
gas  to  such  premises  without  payment  of  the 
arrears  due  to  them.  In  re  Smith.  Ex  parte 
Mason  ------  323 

6.    Gift  of  Jeioels  hy  Husband  to  Wife — 

" Settlement"— Banlcruptcij  Act,  1883  (46  &  47 
Vict  G.  52),  s.  47.]  By  the  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  47:  "(1.)  Any  settle- 
ment of  property  not  being  a  settlement  made 
before  and  in  consideration  of  marriage,  or  made 
in  favour  of  a  purchaser  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  or  a  settle- 
ment made  on  or  for  the  wife  or  children  of  the 
settlor  of  property  which  has  accrued  to  the 
settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years 
after  the  date  of  the  settlement,  be  void  against 
the  trustee  in  the  bankruptcy." — "  (3.)  *  Settle- 
ment' shall,  for  the  purposes  of  this  section, 
include  any  conveyance  or  transfer  of  property." 
— Upon  an  application  under  the  above  section 
to  avoid  a  gift  of  valuable  jewellery  by  the  bank- 
rupt, it  appeared  that  such  j-ewellery  had  been 
given  by  him  as  a  present  to  his  wife  within  two 
years  of  his  bankruptcy.  Thei-e  was  no  transfer 
in  writing: — Held,  that  to  bring  a  transfer  of 
personal  property  within  the  section  it  must  be 
manifest  from  the  nature  and  circumstances  of 
the  case  that  it  was  the  object  of  the  transferor 
that  the  subject-matter  of  the  transfer  should 
permanently  remain  the  property  of  the  transferee ; 
that  it  must  be  taken  that  the  bankrupt  con- 
templated the  retention  by  his  wife  of  the  present 
which  he  had  given  her ;  and  that  the  gift  was 
void  against  the  trustee  in  the  bankruptcy. 
In  re  Vansittart.   Ex  tarte  Brown    -  181 

7.    Petitioning  Creditor — Locus  standi — 

Purser  of  Cost  Book  Mine — Stannaries  Act,  1860 
(32  &  33  Vict.  G.  19),  ss.  2,  13.]  Sect.  13  of  the 
Stannaries  Act,  1869,  provides  that  an  unpaid 
call  on  any  share  in  a  cost  book  mining  company 
shall  be  deemed  to  bo  a  debt  duo  from  the  share- 
holder to  the  company,  and  that,  if  tho  share- 
holder fails  to  pay  tlic  call  at  Iho  appointt'd 
time,  "it  shall  bo  laAvful  for  llio  company  to  sue 
tho  sharcliohlcr  for  the  uniounfc  of  aucli  call,  in 
any  Court  of  IjUW  havini;'  ('onipetent  jurisdiction, 
in  the  name  of  tho  pur.scu-  for  the  timo  being  of 
tho  company,  as  tho  nominal  plaintilf  for  tho 
company,  and  to  recover  tho  amount  of  such 
call": — Held,  that,  when  judgment  has  been 
recovered  in  an  action  by  such  a  ('omi)any,  in  llu; 
name  of  Iho  pursi  r  as  nominal  plaintilf,  against 


BANKRUPTCY— cowfmwecZ. 

a  shareholder  for  an  unpaid  call,  the  purser  is 
not  authorized  by  s.  13  to  present  a  bankruptcy 
petition  in  his  own  name  on  behalf  of  the  com- 
pany against  the  shareholder,  in  respect  of  the 
judgment  debt,  but  that  the  company  must  itself 
petition.    In  re  Nance.    Ex  parte  Ashmead 

[C.  A.  590 

8.   •  Preferential  Payment — Debt  due  to 

Friendly  Society  hy  Banhrupt  Treasurer — Friendly 
Societies  Act,  1875  (38  &  39  Vict.  c.  60),  s.  15  (7) 
— Bankruptcy  Act,  1883,  s.  40 — Preferential  Pay- 
ments in  Bankruptcy  Act,  1888  (51  &  52  Vict, 
c.  62),  s.  2  (1).]  Sect.  15  of  the  Friendly  Societies 
Act,  1875,  provides  that  registered  friendly 
societies  "  shall  be  entitled  to  the  following 
privileges"  (inter  alia),  "(7.)  TJpon  the  bank- 
ruptcy of  any  officer  of  a  society  having  in  his 
possession  by  virtue  of  his  office  any  money  or 
property  belonging  to  the  society  ...  his  trustee 
in  bankruptcy  shall  upon  demand  in  writing  .  .  . 
pay  such  money  and  deliver  over  such  property 
to  the  trustees  of  the  society,  in  preference  to  any 
other  debts  or  claims  against  the  estate  of  such 
ofhcer " : — Held,  that  under  this  section  the 
trustees  of  a  friendly  society  are,  upon  the  bank- 
ruptcy of  the  treasurer  of  the  society,  entitled  to 
be  paid  out  of  his  estate  the  balance  due  from 
him  to  the  society  in  respect  of  moneys  which  he 
has  received  for  them,  even  though  he  has  not  in 
his  possession  those  moneys  in  specie,  and  they 
cannot  be  traced. — The  decision  of  Bacon,  C.J., 
in  Ex  parte  Edmonds  (30  W.  R.  432),  ajDproved. 
In  re  Miller.    Ex  parte  Offical  Receiver 

[C.  A.  327 

9.    '^Secured  Creditor'* — Judgment  Cre- 
ditor —  Equitable  Execidion  —  Order  appointing 
Receiver  of  Dehtor^s  Interest  in  Ecsiduary  Estate 
under  a  Will — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  ss.  9, 10, 45, 168.]  Judgment  creditors 
obtained,  in  the  action  in  whicli  they  had  recovered 
the  judgment,  an  ex  parte  order  appointing  a 
receiver,  to  receive  the  moneys  receivable  in 
respect  of  the  share  to  which  the  debtor  was 
entitled  in  the  residuary  estate  under  the  will 
of  his  mother ;  and  it  was  ordered  that  the  receiver 
should  pay  the  balance  or  balances  appearing 
duo  on  his  accounts,  or  such  part  thereof  as  should 
be  certified  as  proper  to  be  so  [mid,  in  or  towards 
satisfaction  of  what  should  for  tho  time  Iviug  bo 
due  in  respect  of  the  judgment.  After  the  order 
had  been  made,  notice  of  it  was  served  upon  tho 
executors  of  the  mother.  Before  any  payment 
had  been  made  by  tho  executors  to  the  receiver 
on  account  of  the  debtor's  share,  a  i\  ceiviug  order 
in  bankruptcy  was  made  against  him,  and  he 
was  soon  afterwards  adjudicated  a  bankrupt: — 
JIdd,  that  the  order  apjiointiug  a  receiver  did  not 
make  tho  judgment  creditors  "yecurnl  creditors" 
within  the  meaning  of  ss.  9  and  16S  of  the  Bank- 
ru})tey  Act,  18S3 ;  that  tho  order  did  not  amount 
to  a  delivery  of  the  share  in  equitable  execution 
to  tho  judgment  creditors;  anil  that  thoy  hail  by 
virtue  of  tho  order  no  ja'iority  over  the  other 
creditors  of  tho  bankrupt. — Such  an  order  ap- 
pointing a  receiver  ouglit  not  to  bo  made  ox  parte. 
In  kh  Botts.    Ex  pahtl:  Taylor    -    C.  A.  648 

BEER— Sale  during  prohibited  hours       49,  622 
See  Licensing  Acts.    1,  2. 
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BEEE — continued. 

 Sale  of — Licence — Transfer   -        -  635 

See  Licensing  Acts.  5. 
 Sale  of — Licence — Renewal    -        -  375 

See  Licensing  Acts.  3. 

.  BETTING— Gaming  Act,  1892— Act  not  retro- 
spective -  -  -  -  41 
See  Gaming. 

 Money  paid  —  Implied  contract  —  Gaming 

Act,  1892  -  -  -  -  44. 
See  Gaming.  2. 

BILL  OF  'EXCILA'EG:K— Practice  —  Indorsement 
on  Writ  —  Liquidated  Demand  —  Expenses  of 
Noting — ^^Banh  Charges" — Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  s.  57.]  B/s.  57 
of  the  Bills  of  Exchange  Act,  1882,  the  holder 
of  a  bill  may  recover  the  expenses  of  noting, 
which  are  to  be  deemed  to  be  liquidated  damages. 
In  an  action  on  a  bill  of  exchange  the  writ  was 
indorsed  with  a  claim  for  the  amount  of  the  bill 
and  a  further  sum  described  as  "  bank  charges." 
The  defendant  failed  to  appear,  and  the  plaintitf 
entered  final  judgment  for  the  sum  indorsed. 
On  appeal  against  an  order  setting  aside  the 
judgment : — Meld,  that  the  words  "  bank  charges  " 
were  a  sufficient  description  of  the  expenses  of 
noting  ;  that  the  writ  was  therefore  indorsed  for 
a  liquidated  demand,  within  the  meaning  of 
Order  xiii.,  r.  3,  and  final  judgment  was  properly 
entered.    Dando  v.  Boden  -        -        -  318 

BILL  OF  SALE — Begistration  —  "  Schedide  or 
Inventory  therein  referred  to  " — Specific  Descrip- 
tion of  Chattels— Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  s.  10,  sub'S.  2— Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  &  46  Vict  c.43), 
s.  4.]  The  grantor  of  a  bill  of  sale,  given  as  a 
security  for  an  advance,  was,  at  the  time  of  the 
execution  of  such  bill  of  sale,  possessed  of  books 
to  the  number  of  1800  volumes,  which  were  in  a 
study  at  his  house.  The  schedule  annexed  to 
the  bill  of  sale  commenced  with  the  words: 
"  The  whole  of  the  chattels  at  present  at  W. 
Vicarage,  and  consisting  inter  alia  of  the 
following."  It  then  proceeded  to  specify  the 
furniture  and  other  chattels  contained  in  each  of 
the  rooms  in  the  house.  Under  the  head 
"Study"  was  the  item,  "Eighteen  hundred 
volumes  of  books  as  per  catalogue."  There  was 
a  catalogue  of  the  books  in  the  study  in  existence 
previously  to  the  bill  of  sale.  There  was  no 
evidence  of  facts  shewing  that  there  was  any 
difficulty  in  identifying  the  books  comprised  in 
the  bill  of  sale  without  referring  to  the  cata- 
logue : — Held,  that  the  catalogue  was  not  a 
schedule  or  inventory  referred  to  in  the  bill  of 
sale  within  the  meaning  of  sub-s.  2  of  s.  10  of 
the  Bills  of  Sale  Act,  1878,  and  therefore  it  was 
not  necessary  that  it  should  be  registered  together 
with  the  bill  of  sale ;  and  also  that  the  books 
were  "  specifically  described "  in  the  schedule 
within  the  meaning  of  the  4th  section  of  the 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882, 
inasmuch  as  the  words  "  as  per  catalogue  "  were 
not  restrictive  of  the  previous  part  of  the  de- 
scription, which  sufficiently  identified  the  books 
assigned.    Davidson  v.  Oaklton  Bank  C.  A.  82 

2.  Property  in  Goods — Seizure — Bemoval  \ 

of  Goods — Tender  of  Debt,  Costs,  and  Expenses —  | 
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BILL  OF  SALE— continued. 
Bight  to  redeem — Terms  of  Bedemption — Damages 
for  Injury  to  Goods  in  Bemoval — Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict, 
c.  43),  s.  7,  Schedule.']  The  grantee  of  a  bill  of 
sale,  given  by  way  of  security  for  the  payment  of 
money,  seized  the  goods  on  default  by  the  grantor 
in  payment  of  an  instalment  due  under  the  deed. 
At  the  expiration  of  five  days  from  the  seizure 
the  grantee  began  to  remove  the  goods,  and  the 
grantor  then  tendered  the  amount  due  for  debt, 
interest,  and  expenses.  The  grantee  refused  to 
accept  the  tender,  and  the  grantor  brought  an 
action,  claiming  in  trespass  for  damages  for 
removal  of  the  goods,  and  for  injury  to  them  in 
the  course  of  removal,  and,  further,  claiming  to 
redeem  : — Held,  that  the  action  of  trespass  would 
not  lie,  as  at  the  time  of  the  removal  of  the  goods 
the  property  in  and  the  right  to  possession  of  the 
goods  were  in  the  grantee,  and  that  the  grantor 
was  only  entitled  to  redeem  on  payment  of  the 
debt,  interest,  and  expenses,  and  the  costs  arising 
from  the  claim  to  redeem,  but  was  entitled  to  set 
ofi"  any  damages  arising  from  injury  done  to  the 
goods  through  the  negligence  of  the  grantee  in 
the  course  of  removal.   Johnson  v.  Dipeose 

[C.A.  512 

BY-LAW— Inconsistency     -        -        -  109 
See  EiVEE. 

  Local  Government — Deposit  of  plan  355 

See  Local  Goveenment. 


CASES— Adams  v.  Clementson  (12  Ch.  D.  714) 
doubted       -        -        -        -  470 

See  COPYEIGHT. 

 Booth  V.  Briscoe  (2  Q.  B.  D.  498)  discussed 

See  Peactice.    12.  [771 
— —  Burnard  v.  Wainivright  (19  L.  J,  (Q.  B.) 

423  ;  1  L.  M.  &  P.  455)  approved  405 

See  Aebiteation. 
 Burton  v.  Mayor  and  Corporation  of  Salford 

(11  Q.  B.  D.  286)  approved        -  643 

See  liOCAL  Government.  2. 
 Cann  v.  Wilson  (39  Ch.  D.  39)  overruled 

See  Negligence,  [491 
 Cooper  V.  Griffin  ([1892]  1  Q.  B.  740) 

followed         -        -        -        -  1 

See  Practice. 
 Courier,  The  ([1891]  P.  355)  followed  362 

See  Practice. 
 Derry  v.  Peek  (14  App.  Gas.  337)  considered 

See  Negligence.  [491 
 Edmonds,  Ex  parte  (30  W.  K.  432)  approved 

See  Bankruptcy.   8.  [327 

 Elkins  V.  Onsloiv ;  the  Guildford  Petition 

(19  L.  T.  (N.S.)  528)  distinguished 

[113 

See  Parliament — EiiECTioN  Petition.  3. 

 Gort  V.  Bowney  (17  Q.  B.  D.  625)  discussed 

See  Practice.   12.  [771 

 Heaven  v.  Pender  (11  Q.  B.  D.  503)  dis- 
tinguished -  -  -  -  491 
See  Negligence. 

 HehUethivaite  v.  Peever  ([1892]  1  Q.  B. 

124)  followed        -        -  25,  189 

See  Limitations,  Statute  op.  1,  2. 


[1893]  1  Q.  B. 


INDEX. 


787 


CASES— continued. 

 Kay  V.  Atherton  Local  Board  (42  J.  P.  792) 

overruled  _  _  _  _  643 
See  Local  Government,  2. 

 Kniglit    and    the    Tabernacle  Permanent 

Building  Society,  In  re  ([1892]  2  Q.  B. 
613)  diBtinguished  -  -  -  376 
See  Waterworks. 

 Lenliam  v.  Barber  (The  Sereford  Municipal 

Election  Petition)  (10  Q.  B.  D.  293)  dis- 
tinguished -  -  -  -  118 
See  Parliament — Election  Petition.  4. 

 IMealdn  v.  Morris  (12  Q.  B.  D.  352)  approved 

See  Infant.  [310 

 IPulbrooJi  V.  BicTimond  Consolidated  Mining 

Co.  (9  Ch.  D.  610)  followed  -  1 
See  Practice.  2. 

^  Bobert,  In  re,  Kiff  v.  Moberts  (33  Ch.  D. 

265)  followed  -  -  -  417 
See  Practice. 

 Sammons  v.  Bailey  (24  Q.  B.  D.  727)  dis- 
approved of  -  -  -  -  5 
See  Practice.  8. 

 Sinclair^  In  re.  Ex  parte  Payne  (15  Q.  B.  D. 

616)  distinguished  -  -  175,  455 
See  Bankruptcy.    2,  3. 

 Spachnan,  In  re  (24  Q.  B.  D.  728)  con- 
sidered _  _  _  _  595 
See  Bankruptcy. 

 Taylor  v.  MeltJiam  Local  Board  (47  L.  J. 

(CP.)  12)  overruled  -  -  643 
See  Local  Government.  2. 

  Walker  v.  Crystal  Palace  District  Gas  Co. 

([1891]  2  Q.  B.  300)  not  followed  362 
See  Practice.  4. 

 Watson  V.  Birch  (15  Sim.  523)  followed 

[25,  189 

See  Limitations,  Statute  op.     1,  2. 

€ERTIOEAEI— Mayor's  Court— Practice  -  442 
See  Mayor's  Court. 

OHAEGINa  ORDER— Shares— Director  of  com- 
pany —  Qualification  —  Possession  of 
shares  '*  in  his  own  right  "  -  1 
See  Practice,  2. 

€OMMON — Copyhold — Custom  for  Lord  to  make 
Grants  of  Waste — Consent  of  Homage — Enfran- 
chisement —  Statutory  Reservation  of  Bight  of 
Common — Copyhold  Act,  1852(15  &  16  Vict.  c.  51), 
8.  45.]  Where  a  custom  existed  in  a  manor  for 
the  lord,  with  the  consent  of  the  homage,  to 
make  grants  of  portions  of  the  waste,  to  ho  held 
on  copyhold  tenure,  although  a  sufficiency  of 
common  was  not  left : — Held,  that  such  a  grant 
might  be  made  by  the  lord,  with  the  consent  of 
the  homage,  as  against  a  commouer,  altliough  his 
tenement  had  been  enfranchised  under  the  Copy- 
hold Act,  1852,  and  he  could  therefore  no  longer 
attend  the  manor  court.    Kamsey  v.  Cruddas 

[C. A.  228 

COMPANY  —  Winding-up— County  Court — Juris- 
diction— Tille  to  Property — Question  between  the 
Liquidator  and  a  Stranger — Companies  Act,  1862 
<25  &  26  Vict.  c.  8'J),  ss,  98,  164 — Companies 
(Winding-np)  Act,  1890  (53  &  54  Vict.  c.  63).] 
Where  a  petition  to  wind  up  a  company  is  pre- 
sented to  a  county  court  under  53  &  54  Vict.  c.  63, 


COm'PANY— continued. 

s,  1,  sub-s.  3,  the  judge  of  the  county  court  has 
no  jurisdiction  to  make  an  order  deciding  a  ques- 
tion as  to  title  to  property,  which  arose  before  the 
commencement  of  the  winding-up,  between  the 
company  and  a  stranger.    In  re  Ilkley  Hotel 
Company       _        _        _        _        -  248 
 Shares — Charging  order — Director  of  com- 
pany -jr  Qualification  —  Possession  of 
shares  "  in  his  own  right "         -  1 
See  Practice.  2. 

 Debenture — Assignment — Statute  of  Frauds 

See  Frauds,  Statute  of.  1,  2.  [533,  744 

COMPENSATION— Lands  Clauses  Acts  -  533 
See  Lands  Clauses  Acts. 

 Local  government — Unwholesome  meat — 

Eefusal  of  justice  to  condemn — Costs 
incurred  by  owner  of  meat  in  resisting 
condemnation  -  '  -  -  679 
See  Local  Government.  4. 

CONSPIRACY— Maliciously  procuring  breach  of 
contract — Action  for  -  -  715 
See  Action,  Cause  of. 

CONTEMPT— Arrest— Debtors  Act— "  Default  in 
payment  of  money "  -  -  105 
See  Arrest. 

CONTRACT— 0/er  by  Advertisement— Perform- 
ance of  Condition  in  Advertisement — Notification 
of  Acceptance  of  Offer — Wager  —  Insurance  — 
8&9  Vict.  c.  109—14  Geo.  3,  c.  48,  s.  2.]  The 
defendants,  the  proprietors  of  a  medical  prepara- 
tion ,'called  "  The  Carbolic  Smoke  Ball,"  issued 
an  advertisement  in  which  they  offered  to  pay 
lOOZ.  to  any  person  who  contracted  the  influenza 
after  having  used  one  of  their  smoke  balls  in  a 
specified  manner  and  for  a  specified  period.  The 
plaintiff  on  the  faith  of  the  advertisement  bought 
one  of  the  balls,  and  used  it  in  the  manner  and 
for  the  period  specified,  but  nevertheless  con- 
tracted the  influenza : — Held,  affirming  the  deci- 
sion of  Hawkins,  J.,  that  the  above  facts  estab- 
•lished  a  contract  by  the  defendants  to  pay  the 
plaintiff  lOOZ.  in  the  event  which  had  happened; 
that  such  contract  was  neitlier  a  contract  by  way 
of  wagering  within  8  &  9  Vict.  c.  109,  nor  a 
policy  within  14  Geo.  3,  c.  48,  s.  2 ;  and  that  the 
plaintiff  was  entitled  to  recover.  Carlill  v. 
Carbolic  Smoke  Ball  Company     -    C.  A.  256 

COPYHOLD — Custom  for  lord  of  manor  to  make 
grants  of  waste — Consent  of  homage — 
Enfranchisement  -  -  -  228 
See  Common. 

COPYRIGHT  —  Design  —  Bcgisf  ration  —  Suhjeci- 
matter — Novelty — View  of  ]Vcstminstcr  uLhbey — 
Patents,  Designs,  and  Trade  Marks  Act,  1SS3 
(46  &  47  Vict.  c.  57),  88.  47,  60.]    The  oxiiression 
"  new  and  original  design  "  in  s.  47  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  does  not 
import  novelty  in  the  subjoct-nialtcr  of  the  design, 
but  novelty  in  the  apiilication  of  the  design  to 
somo  article  of  manufaclure. — A  design  in  metal 
for  the  handles  of  spoons  :mil  forks  reinvsenled  a 
view  of  Westminster  Abbey,  and  was  laken  from 
j  a  i)hotograph  : — Hdd,  that  such  di>sign  was  a 
1  projier  subject  for  registration  under  the  Act. — 
j  Adams  v.  Clement  son  (12  Ch.  D.  714)  doubted. 
I  Saunders  v.  "NViel      -        -        -    C.  A.  470 
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COSTS — Action  commenced  in  High  Court  and 
transferred  to  county  court — Recovery 
of  sum  less  than  20Z.  -  -  580 
See  Peactice.  6. 

 "  Good  cause  " — Trial  by  jury         -  664 

See  Peactice.  3. 

 Security  for — Counter-claim  arising  out  of 

same  transaction  as  action  -  560 
See  Peactice.  19. 

 Solicitor — Commission — Sale  of  property 

by  auction — Property  sold  in  lots  -  16 
See  SoLiciTOE. 

 Solicitor  and  client — Security  for  future 

costs — Bankruptcy  of  client — Mutual 
dealings — Set-off  -  -  -  175 
See  Bankruptcy. 

 Taxation — Eefresher  fees  to  counsel  -  362 

See  Peactice.  4. 

COUNTY  COURT— Costs — Action  commenced  in 
High  Court  and  transferred  to  county 
court — Recovery  of  sum  less  than  20L 
See  Peactice.   6.  [580 

 Company  —  Winding-up  —  Jurisdiction  — 

Title  to  property  -  -  -  248 
See  Company. 

 Payment  into  court  without  denial  of  lia- 
bility— ^How  far  admission  of  cause  of 
action  -  -  -  -  367 
See  Practice.  7. 

 Remitted  action — Counter-claim      -  663 

See  Peactice.  5. 

COUNTY  COURT  RULES— Order  IX.,  r.  11,  Form 
104(a)       -        -        -        -  367 

See  Peactice.  7. 
COVENANT — Lease — Breach  of  covenant  not  to 
assign  without  licence  —  Measure  of 
damages     -        -        -        -  31 
See  Landlord  and  Tenant.  2. 

CRIMINAL  LAW — Offences  against  the  Person — 
Male  under  Fourteen — Acquittal  on  Charge  of 
Carnally  Knowing  Girl  under  Thirteen — Indecent. 
Assault — Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69),  ss.  4,  9.]  Although  a  boy 
under  fourteen,  who  is  tried  on  an  indictment 
under  s.  4  of  the  Criminal  Law  Amendment  Act, 
1885,  charging  him  with  having  had  carnal 
knowledge  of  a  girl  under  thirteen,  is  entitled  to 
be  acquitted  of  that  offence,  he  may  be  convicted 
of  an  indecent  assault  under  s.  9  of  the  Act. 
The  Queen  v.  Williams  -  -  C.  C.  R.  320 
2.   Offences  against  the  Person  —  Man- 

slaughter— Neglect  to  provide  Food  or  Medical 
Attendance  for  Person  of  Full  Age."]  The  prisoner, 
a  woman  of  full  age  and  without  any  means  of 
her  own,  lived  with  and  was  maintained  by  the 
deceased,  her  aunt,  a  woman  of  seventy-three. 
No  one  lived  with  them.  For  the  last  ten  days 
of  her  life  the  deceased  suffered  from  a  disease 
which  prevented  her  from  moving  or  doing  any- 
thing to  procure  assistance ;  during  this  time  the 
prisoner  lived  in  the  house  and  took  in  the  food 
supplied  by  the  tradesmen,  but  apparently  gave 
none  of  it  to  the  deceased,  nor  did  she  procure  for 
her  any  medical  or  nursing  attendance,  or  inform 
any  one  of  the  condition  of  the  deceased,  although 
she  had  abundant  opportunity  to  do  so.  No  one 
but  the  prisoner  had  any  knowledge  of  the  con- 


CRIMINAL  LHVr— continued. 
dition  of  the  deceased  prior  to  her  death,  which 
was  substantially  accelerated  by  want  of  food, 
nursing,  and  medical  attendance  : — Held,  that  a 
duty  was  imposed  upon  the  prisoner  under  the 
circumstances  to  supply  the  deceased  with  suf- 
ficient food  to  maintain  life,  and  that,  the  death 
of  the  deceased  having  been  accelerated  by  the 
neglect  of  such  duty,  the  prisoner  was  properly 
convicted  of  manslaughter.  The  Queen  v.  Instan 

[450 

CROWN— Property— Poor-rate— Servants  of  the 
Crown — Occupation  for  Crown  purposes- 
■ — Volunteer  corps  -  -  -  389 
See  PooE-EATE.  2. 

CUSTOM— Copyhold— Custom  for  lord  to  make 
grants  of  waste  -  -  -  228 
See  Common. 

DAMAGES — Lease — Breach  of  covenant  not  to 
assign  without  licence  -  -  31 
See  Landloed  and  Tenant.  2. 
  Remoteness — Negligence  —  Railway  com- 
pany— Robbery  of  passengers  -  458- 
See  Railway. 
DEBENTURE— Company— Assignment  539, 744 

See  Feauds,  Statute  op.  1,  2. 
DEFAMATION  —  Lihel  —  Privilege  —  Report  of 
Judicial  Proceedings  —  Ex  parte  Application  to 
Magistrates  for  Summons.']  The  publication, 
without  malice,  of  a  fair  and  accurate  report  of 
proceedings  in  open  Court,  before  magistrates, 
upon  an  ex  parte  application  for  the  issue  of  a 
summons  for  perjury,  is  privileged.  Kimbee  v.  • 
Peess  Association       -       -       -    C.  A.  65 

  Embarrassing  pleading        -        -  571 

See  Peactice.  25. 
DEPOSIT— Vendor  and  Purchaser— Payment  of 
deposit  to  solicitor  as  agent — Action  ta 
recover  deposit  from  agent  -  350 
See  Peincipal  and  Agent.  2. 
DESIGN  —  Copyright — Registration — Novelty — 
View  of  Westminster  Abbey      -  470 

See  COPYEIGHT. 

EDUCATION  ACTS— ^oarcZ  School— Authority  of 
Head  Master — Punishment  of  Pupil  for  acts  done 
on  Way  to  School.'}    The  authority  delegated  by 
the  parent  of  a  pupil  to  a  schoolmaster  to  inflict 
reasonable  personal  chastisement  upon  him  is  not 
limited  to'^  offences  committed  by  the  pupil  upon 
the  premises  of  the  school,  but  may  extend  to 
acts  done  by  such  pupil  while  on  the  way  to  and 
from  school.    Cleary  v.  Booth     -        -  465 
EJECTMENT — Forfeiture — Parties  necessary  on 
application  for  relief — Original  lessee 
See  Landlord  and  Tenant.    3.  [604 
ELECTION  —  Petition — Particulars — Scrutiny — 
Claim  of  seat         _        _        _  113 
See  Parliament — Election  Petition. 
4. 

  Petition — Change  of  venue — "  Special  cir- 
cumstances"        -        -        -  245 
See  Parliament — Election  Petition. 
2. 

  Petition— Amendment         -        -  779 

See  Parliament — Election  Petition. 
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EXECUTION  —  Eeceiver,    Appointment  of  — 
Future  earnings  of  judgment  debtor 
See  Peactice.   9.  [651 

  Equitable — Eeceiver  -        -        -  648 

See  Bankruptcy.  9. 


FACTOE — Person  Employed  to  Sell  on  Commission 
— Goods  Pledged  with  Pawnbroker — Validity  of 
Pledge— Factors  Act,  1889  (52  &  53  Vict.  c.  45), 
ss.  1,  2.]  Thie  plaintiffs,  a  firm  of  jewellers, 
employed  B,  at  a  small  salary  to  sell  goods  for 
them,  retail,  on  commission.  He,  however,  with- 
out authority  from  them,  pawned  the  goods  with 
the  defendant,  who  was  a  pawnbroker,  and  who 
received  the  goods  in  good  faith  and  in  the 
ordinary  course  of  his  business.  In  an  action  by 
the  plaintiffs  to  recover  the  goods  from  the  de- 
fendant:— Held,  that  B.  was  not  a  mercantile 
agent  within  the  meaning  of  the  Factors  Act, 
1889  (52  &  53  Vict.  c.  45),  and,  therefore,  that 
s.  2  of  that  Act  afforded  the  defendant  no  pro- 
tection.   Hastings  v.  Pearson       -        -  62 

FIEE  BRIGADE— Local  authority— Control  of 
premises  where  fire  takes  place  -  073 
See  Local  Government.  3. 

FISHERY  KQT^— Oysters— Close  Time— Oysters 
taken  in  Foreign  Waters  and  relaid  in  English 

Waters — Fisheries  (Oyster,  Crah,  and  Lobster) 
Act,  1877  (40  &  41  Vict.  c.  42),  s.  4.]  By  s.  4  of 
the  Fisheries  (Oyster,  Crab,  and  Lobster)  Act, 
1877,  which  imposes  a  penalty  on  persons  selling 
oysters  between  May  14  and  August  4,  in  any 
year,  it  is  provided  that  a  person  shall  not  be 
guilty  of  an  offence  under  the  section  if  he  satis- 
fies the  Court  that  the  oysters  "were  taken 
within  the  waters  of  some  foreign  State." — The 
appellant  was  convicted  of  having  sold  oysters  on 
a  day  within  the  period  specified  in  the  Act.  It 
appeared  that  these  oysters  having  been  origi- 
nally taken  in  French  waters  had  been  brought 
in  a  mature  state  to  this  country  in  February  or 
March,  and  laid  down  for  the  purpose  of  storage 
at  a  depth  of  some  fathoms  in  part  of  a  creek 
used  only  for  the  reception  of  similar  French 
oysters,  where  they  did  not  breed,  and  from 
which  they  were  dredged  when  required  for  sale 
during  the  close  period : — Held,  that  the  oysters 
were  "  taken  within  the  waters  of  a  foreign  State," 
so  as  to  be  excluded  from  the  operation  of  the 
Act,  and  that  the  conviction  must  therefore  bo 
quashed.   Eobertson  v.  Johnson  -        -  129 

2.  Fishery  District — Definition  of  Limits 

by  Secretary  of  State's  Certificate — "  Tributary  " 
— Reservoir — Salmon  Fishery  Act,  1865  (28  &  29 
Vict.  G.  121) — Liverpool  Corporation  Waterworks 
Act,  1880  (43  &  44  Vict.  c.  cxliii.).']  By  28  &  29 
A''ict.  c.  121,  the  limits  of  a  river  are  to  bo  defined, 
and  a  fishery  district  is  to  bo  formed,  for  the 
purposes  of  the  Salmon  Fishery  Acts,  by  a 
Secretary  of  State's  certificate  describing  the 
limits  of  the  river  and  district,  and  by  s.  3  "  river  " 
is  to  include  "such  portion  of  any  stream  with 
its  tributaries  "  as  may  bo  declared  in  the  certi- 
ficate. In  18GG  the  fishery  district  of  the  Eivor 
Severn  was  formed,  and  tI\o  Secretary  of  State's 
certificate  defined  the  limits  as  being  (inter  alia) 

so  much  of  the  Eiver  Severn  and  of  tho  Eivor 
Vyrnwy  and  of  all  other  tributaries  of  the  Eiver 


FISHERY  ACTS— continued. 
Severn  as  is  situate  within  the  county  of  Mont- 
gomery " ;  in  1867  a  second  certificate  further 
defined  the  limits  as  including  (inter  alia) "  so 
much  of  the  tributaries  of  the  Eiver  Vyrnwy  "  as 
was  in  Montgomeryshire,  and  in  1882  a  third 
certificate  included  in  the  district  "  all  tributaries 
,  of  the  Eiver  ^vern  "  in  that  county.  In  1880 
the  corporation  of  Liverpool  obtained  an  Act  of 
Parliament,  and  in  the  exercise  of  the  powers 
given  by  such  Act  constructed  a  reservoir  by 
means  of  an  embankment  across  the  valley  of  the 
Vyrnwy  for  the  purpose  of  supplying  Liverpool 
with  water ;  the  Act  authorized  them  to  collect, 
divert,  impound,  and  use  all  the  waters  of  the 
Vyrnwy  and  all  its  tributary  streams  at  and 
above  the  point  at  which  the  embankment  of  the 
reservoir  crossed  the  river ;  but  ,the  corporation 
were,  before  using  the  water  for  their  own  pur- 
poses, to  cause  to  flow  and  be  discharged  from 
the  reservoir  into  the  Eiver  Vyrnwy  within  forty 
chains  of  the  foot  of  the  embankment  a  regular, 
equal,  constant,  and  daily  supply  of  water,  called 
the  daily  compensation  water  ;  additional  monthly 
compensation  water  was  also  provided  for.  After 
tl)e  completion  of  the  reservoir,  the  requirements 
of  the  Act  as  to  the  compensation  water  were 
duly  complied  with : — Held,  that  the  reservoir 
was  not  a  tributary  of  the  Eiver  Severn  within 
the  meaning  of  the  certificates,  and  was  therefore 
not  within  the  jurisdiction  of  the  board  of  con- 
servators of  the  Severn  fishery  district. .  George 
V.  Carpenter  -        -        -        -  505 

FORFEITURE — Lease— Parties  necessary  on  ap- 
plication for  relief — Original  lessee  604 
See  Landlord  and  Tenant.  3. 

FRANCHISE. 

See  Parliament — Franchise. 

FRAUDS,  STATUTE  OF— Contract  for  Tnferest 

in  Land — Debenture — Company — Assignment.^  A 
company  incorporated  under  The  Companies  Act, 
1802,  issued  debentures  charging  its  undertaking 
and  all  its  property,  both  present  and  future. 
The  debentures  contained  the  following  condi- 
tions :  that  the  charges  thereby  created  should 
be  a  floating  security,  and  that  the  company, 
until  the  appointment  of  a  receiver  or  the  com- 
mencement of  a  winding-up,  should  be  at  liberty 
in  the  course  of  its  business  to  dispose  of  the  pro- 
perty charged;  that,  in  the  event  of  tho  company 
making  default  in  payment  of  tho  principal  or 
interest  secured  by  the  debentures,  or  in  tho 
event  of  the  winding-up  of  tho  company,  the 
debenture-holders  niight  nppoint  a  roccivor,  and 
that  such  receiver  should  have  power  to  soil  tho 
mortgaged  property.  A  holder  of  certain  of  such 
debentures  orally  contracted  for  the  sale  and 
transfer  of  them  to  a  purchaser.  At  tho  date  of 
such  contract  tho  company  was  possessed  of 
certain  leasehold  property : — Held,  by  IMathew,  J., 
that  the  contract  for  tho  sale  of  the  debentures 
was  a  contract  for  an  interest  in  land  within  the 
4th  section  of  the  Statute  of  Frauds.  Driver 
V.  Bhoad.    [See  Jicxf  case]  -        -        -  639 

2.  Contract  for  Infcred  in  Land — Dchen- 

t tires — Company  —  Assign mrnt — *'  Floating  SccU' 
rify."^  A  company  incorporalod  under  tho  Com- 
panies Act,  1802,  issued  debentures  charging  its 
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TRAUDS,  STATUTE  OY— continued. 
undertaking  and  all  its  property  whatsoever  and 
wheresoever,  both  present  and  future.  The 
debentures  contained  the  following  conditions : 
that  the  charge  thereby  created  should  be  a 
floating  security,  and  the  company,  until  the 
appointment  of  a  receiver  or  the  commencement 
of  a  winding-up,  should  be  at  liberty,  in  the 
ordinary  course  of  its  business,  to  dispose  of  the 
property  charged ;  and  that,  in  the  event  of  the 
company  making  default  in  payment  of  the 
principal  or  interest  secured  by  the  debentures, 
or  in  the  event  of  the  winding-up  of  the  company, 
the  debenture-holders  might  appoint  a  receiver, 
who  should  have  power  to  sell  the  mortgaged 
property.  A  holder  of  certain  of  such  debentures 
orally  contracted  for  the  sale  and  transfer  of 
them  to  a  purchaser.  At  the  dates  both  of  the 
issue  of  the  debentures  and  of  such  contract, 
the  company  was  possessed  of  certain  leasehold 
property :  —  Held,  affirming  the  judgment  of 
Mathew,  J.,  that  the  contract  for  the  sale  of  the 
debentures  was  a  contract  for  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds. 
Deiver  v.  Beoad     -        -        -      C.  A.  744 

FEIENDLY  SOCIETY— Bankruptcy —Debt  due 
by  bankrupt  treasurer  —  Preferential 
payment  _  -  -  -  327 
See  Banketjptcy.  8. 


GAME — Excise  Licence  to  deal  in — Foreign  Game 
—23  &  24  Vict  G.  90,  s.  14—24  &  25  Vict.  c.  91, 
s.  17.]  An  excise  licence  to  deal  in  game  under 
23  &  24  Vict.  c.  90,  s.  14,  is  not  required  to  enable 
a  person  to  deal  here  in  game  which  has  been 
killed  abroad.    Pudney  v.  Eccles  -        -  52 

GAMING — Betting  Agent — Payment  of  Bets  by,  on 
PrincipaVs  Account — Gaming  Act,  1892  (55  &  56 
Vict.  c.  9) — Action  commenced  after  'passing  of 
Act  to  recover  Payments  made  before — Whether 
Act  retrospective.']  The  Gaming  Act,  1892,  s.  1, 
provides  that  "  any  promise,  express  or  implied, 
to  pay  any  person  any  sum  of  money  paid  by  him 
under  or  in  respect  of  any  contract  or  agreement 
rendered  null  and  void  by  the  Act  of  8  &  9  Yict. 
c.  109  ....  shall  be  null  and  void,  and  no 
action  shall  be  brought  or  maintained  to  recover 
any  such  sum  of  money." — The  defendant  em- 
ployed the  plaintiff,  a  betting  agent,  to  make 
certain  bets  in  his  (the  plaintiff's)  name  on  the 
defendant's  behalf.  The  bets  having  been  made 
and  lost,  the  plaintiff  paid  the  amount  of  the 
losses  on  the  defendant's  account.  This  occurred 
prior  to  the  passing  of  the  Gaming  Act,  1892. 
After  the  passing  of  the  Act,  the  plaintiff  com- 
menced an  action  to  recover  from  the  defendant 
the  money  so  paid : — JSeld,  that,  the  Act  was  not 
retrospective,  and  that  the  action  might  be  main- 
tained.  Knight  v.  Lee       -        -        -  41 

2.  Money  paid — Implied  Contract — 8  &  9 

Vict  c.  109— T/ie  Gaming  Act,  1892  (55  &  56  Vict 
c.  9),  s.  1 — Money  paid  '^in  respect  of''  a  Contract 
of  Betting.']  The  Gaming  Act,  1892,  s.  1,  enacts 
that  any  promise,  express  or  implied,  to  pay  any 
person  any  sum  of  money  paid  by  him  under  or 
in  respect  of  any  contract  or  agreement  rendered 
null  and  void  by  8  &  9  Vict.  c.  109,  shall  be  null 
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and  void,  and  no  action  shall  be  brought  or 
maintained  to  recover  any  such  sum  of  money  : — 
Held,  that  money  paid  by  the  plaintiff  for  the 
defendant  at  his  request  to  persons  with  whom 
the  defendant  had  lost  bets  was  money  paid  "  in 
respect  of"  a  gaming  contract  within  the  meaning 
of  the  Gaming  Act,  1892,  and  therefore  that  the 
plaintiff  could  not  recover  the  sums  so  paid  by 
him  from  the  defendant.    Tatam  v.  Beeve  44 

GASWORKS  —  Becovery  of  gas  rents  —  Bank- 
ruptcy— Eeceiving  order  -  -  323 
See  Bankeuptoy.  5. 

GASWORKS  CLAUSES  AGTB— Supply  of  Gas- 
Statutory  obligation  of  Corporation  to  pay  for  Gas 
supplied  to  Public  Lamps — Insufficient  Supply — 
Pipes  blocked  in  consequence  of  exceptional  Frost 
—Bichmond  Gas  Acts,  1867  and  1881  (30  &  31 
Vict.  c.  c. ;  44  &  45  Vict.  c.  xxxv.) — Gaswor'ks 
Glauses  Act,  1871  (34  &  35  Vict  c.  41),  ss.  24,  36.] 
By  the  Kichmond  Gas  Acts,  1867  and  1881,  with 
which  were  incorporated  the  Gasworks  Clauses 
Acts,  1847  and  1871,  the  Kichmond  Gas  Company 
were  required  to  supply  gas  to  the  public  lamps 
in  the  parish  of  Kichmond,  and  the  charge  for 
supplying  such  gas  was  fixed  at  a  certain  annual 
sum  per  lamp — the  lamps  to  be  lighted  from 
sunset  to  sunrise,  and  the  burners  used  therein 
not  to  consume  less  than  a  certain  amount  per 
hour.  During  the  months  of  December,  1890, 
and  January,  1891,  in  consequence  of  exceptional 
frost,  the  pipes  became  blocked  with  ice,  and  the 
supply  of  gas  to  the  public  lamps  was  insuffi- 
cient : — Held,  that  the  corporation  of  Richmond 
were  bound  to  pay  the  fixed  annual  sum  in 
respect  of  such  lamps,  notwithstanding  the 
insufficiency  of  the  supply  of  gas.  In  ee  Kich- 
mond Gas  Company  and  Mayoe,  &c.,  of  Boeough 
OP  Kichmond  (Sueeey)       -        -        -  56 

HIGHWAY — Trespass  to  Land — Use  of  Highway 
otherwise  than  as  such  —  Practice  —  Declaratory 
Judgment.]  The  defendant  was  the  owner  of  a 
grouse  moor  crossed  by  a  highway,  the  soil  of 
which  was  vested  in  him.  On  the  occasion  of  a 
grouse  drive  upon  this  moor,  the  plaintiff  went 
upon  the  highway,  not  for  the  purpose  of  using  it 
as  a  highway,  but  solely  for  the  purpose  of  using 
it  to  interfere  with  the  defendant's  enjoyment  of 
his  right  of  shooting,  by  preventing  the  grouse 
from  flying  towards  the  butts  occupied  by  the 
shooters.  The  defendant's  keepers  having  forcibly 
prevented  the  plaintiff  from  such  interference,  he 
brought  an  action  for  assault  against  the  de- 
fendant, in  which  the  defendant  justified  on  the 
ground  that  the  plaintiff' was  a  trespasser  upon 
his  land  on  the  occasion  in  question,  and  by  way 
of  counter-claim  asked  for  a  declaration  to  that 
effect : — Held,  that,  inasmuch  as  the  plaintiff  was 
upon  the  highway  for  purposes  other  than  its 
use  as  a  highway,  he  was  a  trespasser ;  and,  by 
Lopes,  L.J,,  and  Kay,  L.J.,  Lord  Esher,  M.K., 
dissenting,  that  the  Court  ought  to  make  a  decla- 
ration to  that  effect.  Haeeison  v.  Duke  of 
Kutland        -        -        -        -      C.  A.  142 

 Urban  authority — Surveyors  of  highways — 

Limitation  of  action  -  -  643 
See  Local  Goveenment.  2. 
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INDECENT  ASSAULT— Male  under  fourteen— 
Acquittal  on  charge  of  carnally  knowing 
girl  under  thirteen  -        -  320 

See  Criminal  Law. 

INFANT — Apprentioeship  Deed — Contract  not  for 
Benefit  of  Infant — Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  90),  ss.  5,  6.]  An  infant 
was  apprenticed  by  a  deed  containing  a  provision 
that  the  masters  should  not  be  liable  to  pay  wages 
to  the  apprentice  so  long  as  their  business  should 
be  interrupted  or  impeded  by  or  in  consequence 
of  any  turn-out,  and  that  the  apprentice  might 
during  any  such  turn-out,  and  for  such  reasonable 
time  thereafter  as  might  be  necessary  for  him  to 
enable  him  to  determine  such  employment  as 
thereinafter  mentioned,  employ  himself  in  any 
other  manner  or  with  any  other  person  for  his  own 
benefit,  and  that  in  case  the  apprentice  should 
elect  so  to  employ  himself  the  masters  should  not, 
during  the  time  he  should  so  employ  himself,  be 
bound  to  teach  or  instruct  him : — Held,  that  this 
provision  was  so  much  to  the  detriment  of  the 
infant  that  tlie  apprenticeship  deed  could  not  be 
enforced  against  him  under  the  Employers  and 
Workmen  Act,  1875,  ss.  5,  6. — Mealdn  v.  Montis 
(12  Q.  B.  D.  352)  approved.    Coen  v.  Matthews 

LC.  A.  310 

INN. 

See  Licensing  Acts. 

INSPECTION— Property— Eeference  of  matters  in 
dispute  in  action  -  _  -  546 
See  Practice,  18. 

INSURANCE  —  Accident  —  "  Injury  caused  hy 
external  mea?zs."]  The  plaintiff  effected  an  in- 
surance with  the  defendants  against  "  any  bodily 
injury  caused  by  violent,  accidental,  external  and 
visible  means."  The  policy  contained  a  proviso, 
excepting,  among  other  things,  injuries  arising 
from  "  natural  disease  or  weakness,  or  exhaustion 
consequent  upon  disease."  In  stooping  to  pick 
up  a  marble  dropped  by  a  child,  the  plaintiff"  dis- 
located the  cartilage  of  his  knee.  Before  the 
accident,  the  plaintiff  had  not  suffered  from  any 
weakness  of  the  knee  or  knee-joint.  In  an  action 
to  recover  compensation  under  the  policy  : — 
Held,  that  the  word  "  external "  must  be  taken  in 
contradistinction  to  the  internal  causes  of  injury, 
such  as  disease,  mentioned  in  the  proviso,  and 
that,  so  reading  the  policy,  the  injury  was  caused 
by  external  means ;  that  it  was  also  caused  by 
means  that  were  violent,  accidental  and  visible, 
and  was  covered  by  tlie  policy.  IIamlyn  v. 
Crown  Accidental  Insurance  Company, 
Limited-        -        -        -        -    C.  A.  750 

■  Offer  by  advertisement — Wager       -  256 

See  Cojs  tract. 

INSURANCE,  FIRE  —'Lloyd's  Fire  Folicy  — 
Warranty — Gondituni  precedent — Liability.']  Tlio 
defendant  and  otlier  underwriters  subscrilxnl  a 
fire  policy,  which  contained  the  following  clause : 
"Warranted  to  bo  on  samo  rate,  terms,  and 
identical  interest  us  U.  Insurance  Company  800/. 
and  C  Insurance  Company  700Z."  In  the  policy 
of  one  of  the  two  cou)i)anie8  the  premium  and 
also  the  interest  insured  diilered  from  tlioso  in 
t!u>  (U-rciidiuii's  iiolicy  : — Held,  that  the  warrnnly 
JHusL  lie  Inkcii  to  a  condition  precedent;  lhai 
tile  facts  sliewcd  lliat  tliero  had  been  a  breach  of 


INSURANCE,  'ETR'E— continued. 
such  warranty ;  and  that  the  policy  was  conse- 
quently void,  and  the  defendant  not  liable. 
Barnard  v.  Faber      -        -        -    C.  A.  310 

INSURANCE,  MARINE  —  Voyage  —  Commence- 
ment of  Bish — Land  Transit — Veviation  Clause — 
Alteration.']  The  plaintiffs,  merchants  at  Brad- 
ford, effected  an  t)pen  policy  of  insurance  with  the 
defendants  on  merchandise,  "  as  interest  may 
appear  or  be  hereafter  declared,"  from  the  Mersey 
or  London,  to  any  port  in  Spain  this  side  of 
Gibraltar,  and  tlience  by  inland  conveyance  to 
any  place  in  the  interior  of  Spain.  There  was  a 
marginal  note  providing  that  deviation  or  change 
of  voyage,  not  included  in  the  policy,  was  to  be 
held  covered  at  a  premium  to  be  arranged.  The 
plaintiffs  dispatched  goods  from  Bradford  to 
Madrid,  expecting  that  they  would  be  carried,  as 
former  consignments  had  been,  to  Seville,  on 
this  side  of  Gibraltar,  and  thence  to  Madrid  ;  but 
they  were,  in  fact,  shipped  on  a  vessel  bound  from 
Liverpool  to  Carthagena  and  other  ports  beyond 
Gibraltar,  and  the  bills  of  lading  were  made  out 
to  Carthagena.  The  plaintiffs  declared  the  goods 
under  the  policy,  and  told  the  insurance  broker 
that  the  goods  were  going  to  Seville.  The  ship 
was  lost  before  she  touched  at  any  port  in  Spain : 
• — Held,  affirming  the  decision  of  Wright,  J.,  that 
the  risk  had  never  attached,  for  the  voyage  to 
Carthagena  was  not  one  of  the  voyages  covered 
by  the  policy,  and  that  the  defendants  were  not 
liable.   Simon,  Israel  &  Co.  v.  Sedgwick 

[C.  A.  303 

2.   Folicy — Warranty — Average — Strand- 
ing— Goods  in  Lighters  at  time  of  Stranding  of 
Ship — Construction  of  Valued  Folicy — Inclusion 
of  Advanced  Freight  as  part  of  Value  of  Goods.'] 
A  cargo  of  maize  was  insured  from  San  Nicolas 
and  Buenos  Ayres  to  a  port  in  Europe  ;  the  sub- 
ject-matter of  the  insurance  was  described  in  the 
policy  to  be  "  26,910  bags  of  maize  from  San 
Nicolas,  G065Z.  at  1  per  cent. ;  8299  bags  of  maize 
from  Buenos  Ayres,  1S75Z.  at  ^  per  cent.  "  ;  and 
the  policy  contained  a  further  statement  that  by 
agreement  the  goods  were  valued  at  "  7910/.  (in- 
cluded 13G1/.  Gs.  G(/.  for  advance  on  freight)." 
The  policy  covered  all  risks  in  craft,  and  contained 
a  warranty  against  particular  average,  unless  the 
ship  or  craft  should  be  stranded.  The  2G,910 
bags  were  shipped  at  San  Nicolas  ;  but  while  on 
her  way  down  the  river  to  Bumos  Ayres  the  ship 
was  stranded ;  at  that  time  the  8299  bags  were  in 
lighters  in  Buenos  Ayres  roads  awaiting  her 
arrival.  Ultimately  the  ship  was  got  off  and  pro- 
ceeded to  Buenos  Ayres,  where  she  was  surveyed 
and  found  to  be  seaworthy  ;  the  cargo  from  Sau 
Nicolas  (which  luul  been  taken  out)  was  re- 
shipped,  the  8299  bags  waiting  in  the  lighters 
were  put  on  board,  and  the  ship  proceeded  on  her 
voyage  to  Europe,  in  the  course  of  wliich  a  largo 
part  of  the  cargo  was  damaged  by  water  owing  to 
perils  of  the  si  as.  It  was  admitted  that  a  claim 
for  particular  average  in  consequence  of  the 
stramliug  arot^e  in  respect  ot  the  hags  shipped  at 
San  Nicolas  ;  but  the  assured  elaiuied  to  be  cu- 
titled  to  recover  also  iu  respect  of  the  bags 
shipped  at  Buenos  Ayres  ;  they  further  contended 
that  the  loss  should  l>e  calculateil  upen  the  full 
7910/.  Nvithout  any  deduction  iu  respect  of  freight 
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INSURANCE,  KA.'RIN'E— continued. 
advanced. — Held,  first,  that,  as  at  the  time  of  the 
stranding  of  the  ship  the  8299  bags  were  only  at 
risk  in  the  craft  and  not  at  risk  in  the  ship,  the 
warranty  attached,  and  the  assured  were  not  en- 
titled to  recover  a  particular  average  loss  in 
respect  of  such  bags ;  secondly,  that  the  policy 
was  to  be  treated  as  one  policy  upon  valued  goods, 
and  not  as  a  policy  by  which  advanced  freight  was 
separately  insured,  and  that  therefore  the  parti- 
cular average  loss  should  be  calculated  upon  the 
full  amount  of  7940?.    Thames  and  Mbesey 
Marine  Insueance  Company  v.  Pitts,  Son,  & 
King    ------  476 

INTERROGATOEIES— Setting  aside  or  striking 

out    -----  6 

See  Peactice.  8. 
IRISH  JUDGMENT— Enforcement  by  English 

Court — Judgment  summons       -  21 

See  Judgment. 

JUDGMENT — Irish  Judgment  registered  in  Eng- 
land— Enforcement  hy  English  Court — Judgment 
Summons — "  Execution  " — Judgments  Extension 
Act,  1868  (31  &  32  Vict.  c.  54),  ss.  1,  4:— Debtors 
Act,  1869  (32  &  33  Vict.  c.  62),  ss.  4,  5.]  The 
Judgments  Extension  Act,  1868,  provides  by  s,  1 
for  the  registration  of  Irish  judgments  in  England, 
and  that  from  the  date  of  registration  such  judg- 
ments shall  be  of  the  same  force  and  effect,  and 
all  proceedings  may  be  had  and  taken  on  them,  as 
if  they  had  been  originally  obtained  or  entered  up 
on  the  date  of  registration  in  the  Court  in  which 
they  are  so  registered.  By  s.  4  the  English  Court 
is  to  have  and  exercise  the  same  control  and  juris- 
diction over  any  judgment  registered  under  the 
Act  in  that  Court  as  it  "  now  "  has  and  exercises 
over  any  judgment  in  its  own  Court ;  but  in  so 
far  only  as  relates  to  execution  under  this  Act "  : 
— Held,  that  the  procedure  by  judgment  summons 
under  the  Debtors  Act,  1869,  is  not  "execution" 
of  the  judgment  debt  within  the  meaning  of  s.  4 
of  the  Judgments  Extension  Act,  1868,  and  that 
the  English  Court  has  no  jurisdiction  to  issue  a 
judgment  summons  for  the  purpose  of  enforcing 
a  registered  Irish  judgment.  In  re  Watson. 
Ex  ijarte  Johnston.    Johnston  v.  Watson 

[C.  A.  21 

 Limitations  -        -        -        -    25,  189 

See  Limitations,  Statute  of.    1,  2. 

LAND  TAX— Tithes— Exemption  -        -  251 
See  Tithes. 

LANDLORD  AND  TENANT— ^reac^i  of  Covenant 
not  to  Assign  without  Licence — Measure  of  Da- 
mages.'] A  lease  contained  a  covenant  that  the 
lessee^  should  not  assign  or  sublet  the  premises, 
or  any  part  of  them,  without  the  consent  in 
writing  of  the  lessor,  his  executors,  administra- 
tors, or  assigns ;  but  that  such  consent  should 
not  be  unreasonably  or  capriciously  withheld  to 
a  responsible  assignee  or  sub-tenant.  The  lessee, 
without  applying  for  the  consent  of  the  lessor, 
sublet  the  premises  to  a  person  who  intended,  as 
he  knew,  to  use  them,  and  who  did,  in  fact,  use 
them  as  a  turpentine  distillery.  The  premises 
having  been  burnt  down  by  a  fire  arising  from 
the  use  of  the  premises  for  the  business  for  which 


LANDLORD  AND  TENANT— cowimwed!. 
they  were  taken,  an  action  was  brought  by  the 
lessor  for  breach  of  covenant : — Held,  that  the 
loss  caused  by  the  fire  was  the  natural  result  of 
the  breach  of  covenant,  and  was,  therefore,  re- 
coverable as  damages  in  the  action.  Lepla  v-, 
KOGEES-         _         _         -         -         -  31 

2.          Lease  —  Assignment  of  Underlease — 

Grant  of  Underlease — Title — Bight  to  call  for  Lease 
of  Assignor  or  Lessor — "  Leasehold  Beversion  "  — 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  3,  suh-s.  1 ;  s.  13,  suh-s.  1.} 
Under  a  contract  to  sell  and  assign  a  term  of 
years  derived  out  of  a  leasehold  interest  in  land, 
or  to  grant  a  lease  for  a  term  of  years  to  be 
derived  out  of  a  leasehold  interest  with  a  lease- 
hold reversion,  the  intended  assign  or  lessee  has 
the  right  to  call  for  the  lease  under  which  the 
intended  assignor  or  lessor  holds.  Gosling  v. 
WooLP  -        -        -        -        _        -  39 

3.  '   Lease^Be-entry — Belief  against  For- 
feiture—  Parties  necessary  on  Application  for 
Belief — Original  Lessee — The  Common  Law  Pro- 
cedure Act,  1860  (23  &  24  Vict.  c.  126),  s.  1.] 
In  an  action  of  ejectment,  brought  under  a  pro- 
viso in  a  lease  for  re-entry  for  non-payment  of 
rent,  the  lessor  recovered  judgment  against  the 
tenants  in  possession,  and  obtained  possession  of 
the  demised  premises.  Subsequently  mortgagees 
by  way  of  underlease  applied  for  relief  against 
the  forfeiture,  under  s.  1  of  the  Common  Law 
Procedure  Act,  1860,  but  did  not  make  the 
original  lessee  a  party  in  the  application: — 
Held,  that  relief  ought  not  to  be  given  in  the 
absence  of  the  original  lessee.    Haee  v.  Elms 

[604 

4.          Tenant  holding  over  after  Expiration 

of  Term — Tenancy  from  Year  to  Year — Implica- 
tion of  Law.]  Premises  were  let  under  an  agree- 
ment in  writing  for  a  year  from  February  1, 1891^ 
at  a  rent  of  140Z.,  payable  quarterly  in  advance 
on  February  14,  May  14,  August  14,  and  No- 
vember 14.  After  the  expiration  of  the  lease,  the 
tenants  remaining  in  possession,  the  landlord 
wrote  to  them  on  February  25,  1892,  demanding 
S5l.  for  a  quarter's  rent  due  in  advance.  The 
tenants  did  not  answer  his  letter,  but  remained 
in  possession,  and  on  March  26  they  wrote  to 
him  to  the  effect  that  it  was  "  their  intention  to 
discontinue  their  present  tenancy,  and  that  they 
gave  him  notice  that  they  would  not  continue  the 
same  beyond  the  period  required  under  their 
agreement,  but  that  they  would  be  glad  if  he 
could  see  his  way  to  take  up  the  premises  on 
May  14,  or  even  earlier  "  : — Held,  that,  under  the 
circumstances  above  mentioned,  both  parties 
must  be  taken  to  have  consented  to  a  continu- 
ance of  the  tenancy  after  the  expiration  of  the 
lease,  and,  that  being  so,  the  implication  was,  in 
the  absence  of  any  evidence  to  rebut  it,  that  there 
was  a  tenancy  from  year  to  year  on  the  terms  of 
the  former  lease  so  far  as  not  inconsistent  with 
such  tenancy.  Dougal  v.  McCaethy  C.  A.  736 
LANDS  CLAUSES  ACTS— Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18),  ss.  68,  85, 
121 — Compensation — Procedure — Notice  to  Treat 
— Determination  of  Amount  of  Compensation  hy 
Justices — Interest  greater  than  a  Year  at  time  of 
Notice  to  Treat,  hut  less  than  a  Year  at  time  of 
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LANDS  CLAUSES  ACTB—continued. 
Requirement  of  Possession.']  On  May  14,  1891,  a 
railway  company,  empowered  by  statute  to  make 
compulsory  pm-chase  of  certain  lands,  served  the 
lessee  of  part  of  sucli  lands  with,  notice  to  treat. 
At  that  time  the  lessee  held  under  a  thirty 
years'  lease,  which  was  terminable  by  the  lessor 
under  certain  conditions  by  three  months'  notice. 
No  further  steps  were  taken  by  either  party 
under  the  notice  to  treat ;  and  on  June  30,  1892, 
the  lessor  gave  the  lessee  notice  to  terminate  the 
tenancy  at  the  expiration  of  three  months.  On 
July  20  the  railway  company  required  and  took 
possession  of  the  land  under  s.  85  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  took  out  a 
summons,  to  determine  the  amount  of  compen- 
sation due  to  the  lessee,  before  a  metropolitan 
magistrate  under  s.  121  of  that  Act,  which  enables 
justices  to  determine  the  amount  of  compensation 
when  the  land  required  is  in  the  possession  of  any 
person  *'  having  no  greater  interest  therein  than 
as  a  tenant  for  a  year  or  from  year  to  year." 
The  magistrate  considered  that  he  had  no  juris- 
diction to  entertain  the  matter  on  the  ground 
that  the  value  of  the  interest  of  the  lessee  in  the 
land  must  be  considered  at  the  date  of  the  notice 
to  treat,  and  not  at  the  date  at  which  the  land 
was  actually  required  and  taken: — Held,  that 
since  no  proceedings  had  been  taken  under  the 
notice  to  treat,  the  fact  that  it  had  been  given 
was  immaterial,  and  that  the  magistrate  had 
therefore  jurisdiction  under  s.  121  to  determine 
the  amount  of  compensation.  The  Queen  v. 
Kennedy  -  -  -  -  -  533 
LIBEL — Privilege — Eeport  of  judicial  proceed- 
ings— Ex  parte  application  to  magis- 
trates for  summons  -  -  -  65 
See  Defamation. 

 Embarrassing  pleading         -      •  -  571 

See  Peactice.  25. 
LICENSING  AQTS— Offences— Sale  during  Pro- 
hibited Hours — "  Bond  fide  Traveller  " — Refresh- 
ment on  Sunday— ^1  &  38  Vict.  c.  49,  ss.  9,  10.] 
The  appellant  was  charged  with  selling  beer  on 
licensed  premises  during  prohibited  hours.  The 
beer  was  sold  to  a  railway  porter,  who  early  on 
Sunday  morning  walked  from  his  house,  where 
he  had  slept,  to  a  railway  station,  and  travelled 
thence  by  train  to  another  station,  where  ho  was 
on  duty  during  the  first  part  of  the  day.  During 
the  interval  between  two  trains  he  went  for  a 
walk  to  occupy  his  time,  and  visited  the  appel- 
lant's inn,  where  ho  was  supplied  with  beer  at 
about  9.45  on  Sunday  morning.  The  inn  was 
more  than  three  miles  from  his  house : — Held, 
that  the  porter  was  a  bona  fido  traveller,  wilhin 
the  meaning  of  s.  10  of  the  Licensing  Act,  1874, 
and  therefore  the  ajipellant  could  not  be  couvictc(l 
under  s.  9  of  selling  beer  during  the  tiiuo  at 
which  the  premises  wore  directed  to  bo  closed. 
Cow^Ar  V.  Atherton  -        -        -        -  49 

2.  Offences — Sale  during  Prohibited  Hours 

— Bond  fide  Travcller^^ — Refreshment  on  SiDulai/ 
— Licensing  Act,  1874  (37  (f:  38  Vict.  c.  49),  ss.  9, 
10.]  The  appellant,  a  licensed  victualler,  was 
convicted  of  opening  hid  premises  lor  the  sale  of 
intoxicating  liquors  during  prohibited  hours  on 
Sunday.  It  appeared  that,  between  10.44  and 
11.20  in  the  morning,  at  least  131  persons  cnteroil 


'  LICENSING  ACT3— continued. 
or  left  the  yard  of  the  appellant's  premises,  all 
but  four  or  five  of  them  having  walked  from  N., 
a  place  from  three  and  a  quarter  to  three  and  a 
half  miles  distant,  to  the  appellant's  house.  They 
did  not,  however,  proceed  farther,  but  returned 
to  N.  after  taking  beer  and  other  refreshment. 
The  refreshmentVas  supplied  in  the  yard,  where 
tables  and  seats  were  laid  out ;  the  tables  and 
seats  were  not  in  the  yard  on  week-days,  and 
extra  waiters  were  employed  on  Sundays  to 
attend  to  the  customers.  Each  person  was  asked 
where  he  came  from  and  where  he  slept  the  pre- 
ceding night,  and  no  one  was  supplied  with  more 
than  one  pint  of  beer,  or  was  served  twice ;  there 
was  nothing  disorderly  in  the  conduct  of  the 
customers:  —  Held,  by  Lord  Coleridge,  C.J., 
Hawkins,  Day,  and  Collins,  J  J.  ('Cave,  J.,  dis- 
senting), that  the  evidence  warranted  the  finding 
of  the  justices  that  the  customers  were  not  bona 
fide  travellers,  and  that  the  appellant  did  not 
truly  believe  them  to  be  such,  and  that  the  con- 
viction was  right.    Penn  v.  Alexander  -  622 

3.    Licence  —  Renewal  —  Objection  on 

ground  of  Disorderly  Character  of  House — Evi- 
dence of  Convictions  of  Previous  Tenants — Licens- 
ing Act,  1872  (35  &  36  Vict.  c.  94),  s.  '^2—Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  26.]  A  notice 
of  intention  to  oppose  the  renewal  of  a  licence 
for  the  sale  of  intoxicating  liquors  stated  as  the 
ground  of  objection  that  the  house  in  respect  of 
which  the  licence  was  sought  was  of  a  disorderly 
character.  It  was  admitted  that  the  applicant 
was  himself  a  man  of  good  character ;  but,  in 
support  of  the  objection,  evidence  was  tendered 
and  admitted  of  three  convictions  against  previous 
tenants  for  offences  against  the  Licensing  Acts. 
The  justices  refused  the  application  for  the 
renewal  on  the  sole  ground  of  the  convictions  of 
the  previous  tenants : — Held,  that  it  was  com- 
petent to  shew  that  the  house  was  of  a  disorderly 
character  without  making  any  charge  against  the 
character  of  the  applicant  or  his  management  of 
the  house,  and  that  the  evidence  was  properly 
admitted.  The  Queen  v.  Justices  of  Miskin 
Higher         -        -        -        -        -  276 

4.    Licence  —  Lapse  of — Discretion  of 

Justices  to  Refuse  Transfer — Licensing  Act,  1828 
(9  Geo.  4,  c.  61),  s.  H—Wine  and  Beerhouse  Acty 
1869  (32  &  33  Vict.  c.  27),  ss.  8,  19.]  The  tenant 
of  a  beerhouse  which  had  been  continuously 
licensed  for  the  sale  of  beer  to  bo  con:<mneil  ou 
the  premises  from  a  date  prior  t(^  ]May  1,  1869, 
was  convicted  of  permitting  drunkenness  ou  tho 
premises,  and  in  consequence  of  such  conviction 
tho  justices  at  the  general  ;ninual  licensing  meet- 
ing in  August,  1891,  refused  to  renew  his  licence, 
which  in  consequence  expired  on  October  10, 
1891.  In  the  interval,  on  Octolier  5,  1891,  tho 
tenant  yielded  up  possession  of  tho  house  to  tho 

I  respondent,  who,  on  Novmnb^'r  17,  1891.  applieil 
to  the  justices  at  special  sessions  for  a  transfer 

j  of  tho  licence : — Held,  that  the  licence  was,  at 
tho  date  of  such  application,  "  in  force "  within 

!  the  meaning  of  s.  19  of  the  Wine  and  Beorhouso 
Act,  1869,  and  that  tho  justices'  power  of  refusing 
tho  transfer  was  limited  to  tho  four  gr«umds 
mentioned  in  s.  8  of  that  Act.  IMukuay  iOFreer. 

I  \_See  ne.H  case]  -  '      -        -        -  281 
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LICENSINCr  ACTS— continued. 

5.  Licence — Lapse — Discretion  of  Justices 

to  Befuse  Transfer — Licensing  Act,  1828  (9  Geo.  4, 
G.  61),  s.  14 — Wine  and  Beerhouse  Act,  1869 
(32  &  33  Vict.  G.  27),  ss.  8, 19.]  The  tenant  of  a 
beerhouse  which  had  been  continuously  licensed 
for  the  sale  of  beer  to  be  consumed  on  the 
premises  from  a  date  prior  to  May  1, 1869,  was 
convicted  of  permitting  drunkenness  on  the 
premises,  and  in  consequence  of  the  conviction 
the  justices,  at  the  general  annual  licensing 
meeting  in  August,  1891,  refused  to  renew  the 
licence,  which  accordingly  expired  on  October  10, 
1891.  On  October  5,  1891,  the  tenant  yielded 
Tip  possession  of  the  house  to  the  respondent, 
who,  on  November  17, 1891,  applied  to  the  justices 
at  special  sessions  for  a  transfer  of  the  licence : — ■ 
Meld,  that,  at  the  date  of  the  application,  the 
licence  was  not "  in  force "  within  the  meaning 
of  s.  19  of  the  Wine  and  Beerhouse  Act,  1869, 
and  that,  consequently,  the  justices'  power  of 
refusing  the  transfer  was  not  limited  to  the  four 
grounds  mentioned  in  s.  8  of  that  Act. — Decision 
of  Queen's  Bench  Division  ([1893]  1  Q.  B.  281) 
reversed.    Murray  v.  Freer  -    C.  A.  635 

6.   Offences — "  Illegally  Dealing  in  In- 
toxicating Liquors" — Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  s.  17.]  By  s.  17  of  the  Licensing 
Act,  1874,  power  is  given  to  a  justice,  on  being 
satisfied  that  intoxicating  liquor  is  being  sold  by 
retail,  or  exposed,  or  kept  for  sale  on  unlicensed 
premises,  to  grant  a  warrant  by  virtue  of  which 
a  constable  may  enter  the  premises  and  search 
for,  seize,  and  remove  intoxicating  liquor  which 
there  is  reasonable  ground  to  suppose  is  kept 
there  for  the  purpose  of  unlawful  sale ;  and  it  is 
further  provided,  that  "when  a  constable  has 
entered  any  premises  in  pursuance  of  any  such 
warrant  as  is  mentioned  in  this  section,  and  has 
seized  and  removed  such  liquor  as  aforesaid,  any 
person  found  at  the  time  on  the  premises  shall, 
until  the  contrary  is  proved,  be  deemed  to  have 
been  on  such  premises  for  the  purpose  of  illegally 
dealing  in  intoxicating  liquor,  and  be  liable  to  a 
penalty  not  exceeding  forty  shillings  "  : — Held, 
that  the  expression  "  illegally  dealing  "  must  be 
taken  to  include  the  purchasing  as  well  as  the 
selling  of  intoxicating  liquor  upon  unlicensed 
premises,  and  that  a  person  so  purchasing  liquor 
is  guilty  of  an  offence  under  the  above  section. 
McKenzie  v.  Day  _  -  -  -  289 
LIMITATIONS  — Action— Surveyors  of  High- 
ways- _  _  _  _  643 
See  Local  Government.  2. 

LIMITATIONS,  STATUTE  OF— Judgment  " — 
3  (fc  4  TFm.  4,  c.  27,  s.  40—3  &  4  TFm.  4,  c.  42, 
8.  3—27  &  28  Vict.  c.  112,  s.  1—Beal  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8— 
Order  xvii.,  r.  4.]  By  s.  8  of  the  Keal  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57) :  "  No 
action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent, 
at  law  or  in  equity,  or  any  legacy,  but  within 
twelve  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of 
the  same."   Held,  that  the  expression  "judg- 


LIMITATIONS,  STATUTE  0^— continued. 
ment "  in  s.  8  of  the  Keal  Property  Limitation 
Act,  1874,  refers  to  judgments  generally  and  is 
not  restricted  to  judgments  which  operate  as 
charges  upon  land.  Hehhlethwaite  v.  Peever 
([1892]  1  Q.  B.  124)  and  Watson  v.  Birch  (15 
Sim.  523)  followed.  Jay  v.  Johnstone.  [See 
next  case]       -----  25 

2.   ''Judgment's  &  4  Wm.  4,  c.  27, 

s.  40—3  &  4  Wm.  4,  c.  42,  s.  S—Beal  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  8— 
Order  xvii.,  r.  4.]  By  s.  8  of  the  Keal  Property 
Limitation  Act,  1874  (37  ;&  38  Vict.  c.  57)  :  "  No 
action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy,  but  within 
twelve  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of 
the  same  "  : — Held,  affirming  the  decision  of  the 
Queen's  Bench  Division,  that  the  expression 
"  judgment "  in  s.  8  of  the  Keal  Property  Limita- 
tion Act,  1874,  refers  to  judgments  generally, 
and  is  not  restricted  to  judgments  which  operate 
as  charges  upon  land.  Watson  v.  Birch  (16  Sim. 
523)  followed.   Jay  v.  Johnstone  -      C.  A.  189 

LIVERPOOL  COURT  OF  PASSAGE— ^cZmzVaZi?^ 
Jurisdiction — Bules  for  regulating  Practice  and 
Procedure — Bule  empowering  Begistrar  to  give 
Summary  J udgment  —  Invalidity — Prohibition — 
31  &  32  Vict.  c.  71,  ss.  10,  13,  23,  25—32  &  33 
Vict.  c.  51,  ss.  1,  6.]  In  an  Admiralty  action  in 
rem,  brought  in  the  Liverpool  Court  of  Passage 
to  recover  wages,  the  registrar  gave  judgment  for 
the  plaintiffs,  under  a  rule  made  by  the  assessor 
of  the  court,  containing  provisions  similar  to 
those  of  Order  xiv.  of  the  Rules  of  Supreme 
Court,  1883,  and  applying  to  Admiralty  actions 
in  rem,  and  giving  the  registrar  power  to  enter 
judgment.  On  an  application  for  a  prohibition  ; 
— Held,  that,  as  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868  (31  &  32  Vict.  c.  71) 
(which  by  s.  25  gives  Admiralty  jurisdiction  to 
the  Court  of  Passage),  and  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869 
(32  &  33  Vict.  c.  51),  are,  by  s.  1  of  the  later  Act, 
to  be  read  as  one  Act,  and,  as,  by  ss.  10,  13,  and 
23  of  the  earlier  Act,  jurisdiction  to  determine 
causes  is  conferred  on  the  judge  alone,  the 
assessor  had  not  power,  under  4.  6  of  the  later 
Act,  to  confer  jurisdiction  on  the  registrar  to 
hear  and  determine  the  cause,  and  therefore  the 
rule  was  invalid,  and  a  prohibition  must  be 
granted.  Fellows  v.  Owners  op  the  "Lord 
Stanley"  _  _  _  _  -  98 
LOCAL  QOYH^UWEm— By-laws— New  Building 
— Deposit  of  Plan — Deviation  from  Plan.']  By 
one  of  the  by-laws  of  an  urban  sanitary  authority, 
made  under  s.  157  of  the  Public  Health  Act, 
1875,  every  person  intending  to  erect  a  building 
was  required  to  give  to  the  sanitary  authority 
notice  in  writing  of  such  intention,  and  at  the 
same  time  to  deliver  or  send  to  the  clerk  or 
surveyor  complete  plans  and  sections  of  every 
floor  of  the  intended  building,  shewing  the 
position,  form,  and  dimensions  of  the  several 
parts  of  the  building.     Another  by-law  em- 
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LOCAL  GOVERNMENT— conimwec?. 
powered  the  sanitary  authority  to  remove,  alter, 
or  pull  down  work  done  in  contravention  of  any 
by-law  relating  to  new  buildings ;  but  there  was 
no  by-law  directed  against  persons  building 
contrary  to  deposited  plans.  The  respondent 
gave  notice  to  the  urban  sanitary  authority  of  his 
intention  to  build  a  house,  and  sent  in  plans, 
which  were  approved.  During  the  progress  of 
the  building  he  made  substantial  alterations  or 
deviations  from  the  plans,  which  chiefly  consisted 
in  diminishing  the  height  of  certain  of  the  floors  ; 
but  such  alterations  did  not  contravene  any  of 
the  by-laws,  there  being  no  by-law  regulating 
the  heiglit  of  rooms  in  new  buildings.  The 
respondent  was  summoned  on  a  charge  of  erecting 
a  building  without  sending  in  complete  plans 
and  sections  of  every  floor  as  required  by  the 
by-laws.  The  justices  dismissed  the  summons: 
— Held,  that  as  the  erection  of  the  building  was 
no  longer  proceeding  in  accordance  with  the 
deposited  plans,  the  respondent  was  bound 
to  send  in  fresh  plans  in  accordance  with  the 
change  in  his  intention,  and,  having  omitted  to 
do  so,  was  liable  to "  be  convicted.  James  v. 
Masters        _____  355 

2.   '  Practice  —  Limitation  of  Action  — 

Urban  Authority — Surveyors  of  Highways  under 
Local  Act — 5  <fc  6  Wm.  4,  c.  50  (Highway  Act, 
1835),  s.  109—38  &  39  Vict  c.  55  {Puhlic  Health 
Act,  1875),  ss.  144,  264.]  By  a  local  Act  passed 
in  1853  the  corporation  of  Newcastle-upon-Tyne 
were  constituted  surveyors  of  highways  within 
the  borough,  with  all  the  powers  and  authorities 
and  subject  to  all  the  liabilities  of  surveyors  of 
highways  under  the  laws  for  the  time  being  in 
force.  By  s.  109  of  the  Highway  Act,  1835,  the 
period  within  which  any  action  may  be  brought 
for  anything  done  under  the  authority  of  that 
Act  is  limited  to  three  months  after  the  fact  com- 
mitted for  which  the  action  is  brought.  By  s.  144 
of  the  Public  Health  Act,  1875,  urban  authorities 
(including  by  s.  6  corporations  of  boroughs)  are 
constituted  surveyors  of  highways  within  their 
district,  and  are  to  have,  exercise,  and  be  subject 
to  all  the  powers,  authorities,  duties,  and  liabili- 
ties (so  far  as  the  same  are  not  inconsistent  with 
the  provisions  of  that  Act)  of  surveyors  of  high- 
ways under  the  law  for  the  time  being  in  force. 
By  s.  264  the  period  within  which  an  action  may 
be  brought  for  anything  done  under  the  pro- 
visions of  that  Act  is  limited  to  six  months  alter 
the  accruing  of  the  cause  of  action. — In  an  action 
against  the  corporation  for  negligence,  as  sur- 
veyors of  highways,  commenced  more  than  three 
but  less  than  six  months  after  the  cause  of  action 
accrued  : — Held,  that  the  defendants,  as  sur- 
veyors of  highways,  were  entitled  to  rely  on  the 
limitation  of  three  months  provided  by  s.  109  of 
the  Highway  Act,  1835,  and  therefore  that  the 
action  could  not  bo  maintained. — Burton  v.  Mayor 
and  Corporation  of  Salford  (11  Q.  B.  D.  286)  ap- 
proved.— Taylor  v.  Meltham  Local  Board  (47 
L.  J.  (CP.)  12)  and  Kay  v.  Atherton  Local  Board 
(42  J.  P.  792)  overruled.  Guaiiam  v.  JMayok, 
&0.,  OF  Newoastle-upon-Tyni3       -    C.  A.  643 

3.    Jjocal  Authority  —  Powers  —  Fire 

Brigade — Control  of  Premises  where  Fire  fakes 
place — Bight  to  Exclude  the  PuUio — Toion  Police 


LOCAL  GOYE-RHmEm— continued. 
Clauses  Act,  1847  (10  &  11  Vict.  c.  89),  s.  32— 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  171.]  By  s.  171  of  the  Public  Health  Act, 
1875,  incorporating  s.  32  of  the  Town  Police 
Clauses  Act,  1847,  an  urban  authority  "may 
employ  a  proper  number  of  persons  to  act  as  fire- 
men, and  may^make  such  rules  for  their  regula- 
tion as  they  think  proper." — The  respondent,  a 
member  of  a  fire  brigade  provided  by  an  urban 
authority,  was  instructed  by  his  foreman  to  ex- 
clude all  persons  from  certain  premises,  where  the 
brigade  was  engaged  in  extinguishing  a  fire. 
He  refused  admission  to  the  appellant,  a  member 
of  a  volunteer  fire  brigade,  who  thereupon  endea- 
voured to  force  an  entrance,  and  in  so  doing 
assaulted  the  respondent : — Held,  that  the  efiect 
of  the  statutes  was  to  give  to  Ihe  brigade  pro- 
vided by  the  urban  authority  control  over  the 
premises,  that  the  appellant  was  lawfully  ex- 
cluded, and  could  not  justify  his  attempt  to  force 
an  entrance,  and  therefore  was  rightly  convicted 
of  an  assault.    Carter  v.  Thomas  -        -  673 

4.  Offences — Unwholesome  Meat — Refusal 

of  Justice  to  Condemn — Costs  incurred  by  Owner 
of  Meat  in  resisting  Condemnation — ^' Full  Com- 
pensation''— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  116,  117,  308.]  Although  the 
owner  of  meat  which  has  been  seized  by  an  in- 
spector and  brought  before  a  justice  for  condem- 
nation under  ss.  116  and  117  of  the  Public 
Health  Act,  1875,  is  not  entitled  as  of  right  to 
attend  and  give  evidence  in  defence  of  the  meat, 
the  justice  may,  if  he  thinks  fit,  hear  evidence 
tendered  by  such  owner  in  that  behalf,  and  if, 
after  so  doing,  the  justice  should  refuse  to  con- 
demn the  meat,  the  full  compensation  which  the 
owner  may  be  awarded  under  s.  308  will  include 
the  costs  which  he  has  reasonably  incurred  in 
resisting  the  condemnation  of  the  meat. — Meat 
belonging  to  the  appellant  was  seized  by  one  of  the 
respondents'  inspectors  under  s.  116  of  the  Public 
Health  Act,  1875,  and  carried  before  a  justice. 
The  appellant  attended  and  brought  evidence  to 
shew  that  the  meat  was  sound.  The  justice,  after 
hearing  this  evidence,  refused  to  condemn  the 
meat.  The  appellant,  however,  declined  to  re- 
ceive it  back.  Proceedings  having  been  taken 
under  s.  308  to  ascertain  by  arbitration  the 
amount  of  compensation  due  to  the  appellant, 
the  arbitrators  stated  a  case  for  the  opinion  of 
the  Court: — Held,  that  the  appellant  was  not 
entitled  to  refuse  to  take  bnck  the  moat,  and 
could  only  recover  the  damage  su^^tainod  by  it  in 
consequence  of  the  seizure;  but  that  he  was 
entitled  to  be  repaid  the  costs  reasonably  incurred 
by  him  in  attending  before  the  justice  and  resist- 
ing tlie  condemnation  of  the  meat.  In  ke  Bater 
and  Mayor,  &o.,  of  Bihkeniie.\d  -        -  679 

5.   Sewers — Vesting  in  lyocal  Authority — 

Private  Street,  Sewer  in  —  Acceptance  by  Utcal 
Authority  of  inrowplrte  Sewer  —  Public'  Health 
Act,  1875  (38  <t  39  Vict.  c.  55),  13,  15,  150.] 
The  owners  of  a  Imilding  estate,  who  wore  fho 
in-edecessors  in  title  of  ti\o  defendant,  deposited 
plans,  which  were  approved  by  the  local  autho- 
rity, showing  a  rood  running  down  the  slope  of  a 
hill  and  crossing  the  Now  Kivor  at  the  f(X)t,  with 
a  sewer  running  the  whole  length  of  the  road 
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LOCAL  GOVEENMENT— co^^^^?^Mec^. 
and  crossing  the  New  Biver  to  join  another 
sewer  on  the  farther  side.    An  agreement  was 
made  by  the  New  Eiver  Company  with  the 
■estate  owners  to  divert-  the  New  River  so  as  to 
enable  the  sewer  to  be  laid  across  the  old  bed  of 
the  stream.    In  1885  the  sewer  was  made  as  far 
as  the  New  River,  where  it  stopped,  the  river  not 
having  then  been  diverted;  it  had  no  outfall, 
and  was  never,  in  fact,  used  as  a  sewer ;  but  the 
work  was  from  time  to  time  inspected  by  a  servant 
of  the  local  authority,  who  authorized  the  cover- 
ing in  of  the  various  sections,  and  made  reports 
to  the  local  authority,  who  never  expressed  dis- 
satisfaction with  the  work.    Nothing  more  was 
done  to  the  sewer,  which  became  out  of  Tepair 
and  ruinous;  and  in  1890  the  local  authority 
gave  to  the  frontagers  in  the  road  notice,  under 
s.  150  of  the  Public  Health  Act,  1875,  to  sewer 
the  road  down  to  the  New  River;  on  their 
default  the  local  authority  themselves  constructed 
a  new  sewer,  which  they  carried  across  the  bed  of 
the  New  River  and  connected  with  the  sewer  on 
the  other  side,  the  diversion  of  the  river  having 
been  completed  during  the  execution  of  the  works 
by  the  local  authority.  The  local  authority  having 
sought  to  charge  the  frontagers  with  the  expenses 
of  making  the  new  sewer,  the  question  of  the 
amount  to  be  paid  by  the  defendant  was  referred 
to  arbitration,  and  in  an  action  on  the  award  the 
jury  found  that  the  local  authority  had  accepted 
the  old  sewer  as  a  satisfactory  sewer: — Held, 
that  the  local  authority  had  power  to  accept  the 
original  sewer,  although  it  had  no  outfall,  and 
was  at  the  time  of  acceptance  incapable  of  iDeing 
used  as  a  sewer ;  and  that^  the  road  having  once 
been  sewered  to  the  satisfaction  of  the  local 
authority,  the  expenses  of  constructing  the  new 
sewer  were  not  chargeable  on  the  frontagers. 
HoKNSEY  Local  Boaed  v.  Davis     -    C.  A.  756 

LODG-EE  —  Parliament — Franchise — Declaration 
— ^Mistake — ^Power  of  amendment  121 
See  Paeliament — Feanchise. 


MANSLAUGHTEE— Neglect  to  provide  food  or 
medical  attendance  for  person  of  full 
age  -----  460 
See  Ceiminal  Law.  2. 

MASTEE  AND  ^YBN KST— Negligence— Servant 
lent  to  'perform  Particular  Services — Master  part- 
ing with  Control  over  Servant — Control  of  Hirer — 
Non-liability  of  Master  for  Negligence  of  Servant."] 
The  defendants  contracted  to  lend  to  a  firm  who 
were  engaged  in  loading  a  ship  at  their  wharf  a 
crane  with  a  man  in  charge  of  it.  The  man  in 
charge  of  the  crane  received  directions  from  the 
firm  or  their  servants  as  to  the  working  of  the 
crane,  and  the  defendants  had  no  control  in  the 
matter.  The  plaintiff,  who  was  a  servant  of  the 
wharfingers  and  was  employed  by  them  to  direct 
the  working  of  the  crane,  sustained  an  injury 
through  being  struck  by  it  by  reason  of  the 
negligence  of  the  man  in  charge,  and  sued  the 
defendants  on  the  ground  that  the  negligence 
'was  the  act  of  their  servant : — Held,  that,  though 
the  man  in  charge  of  the  crane  remained  the 
general  servant  of  the  defendants,  yet,  as  they 
had  parted  with  the  power  of  controlling  him 
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with  regard  to  the  matter  on  which  he  was 
engaged,  they  were  not  liable  for  his  negligence 
while  so  employed.  Donovan  v.  Laing,  Whaeton, 
AND  Down  Consteuction  Syndicate     C.  A.  629 
MAYOE'S  COTJET  —  Practice  —  Certiorari  —  Be- 
moval  of  Action — Borough  and  Local  Courts  of 
Becord  Act,  1872  (35  &  36  Viet.  c.  86),  ScJied. 
clause  12.]   By  clause  12  of  the  schedule  to  the 
Borough  and  Local  Courts  of  Record  Act,  1872 
(which  was  applied  to  the  Mayor's  Court  by 
Order  in  Council) :  « No  action  entered  in  the 
Court  shall  before  judgment  be  removed  or  re- 
movable from  the  Court  into  any  superior  Court 
by  any  writ  or  process,  except  by  leave  of  a  judge 
of  one  of  the  superior  Courts  in  cases  which  shall 
appear  to  such  judge  fit  to  be  tried  in  one  of  the 
superior  Courts  .  .  .     i—Held,  that  the  clause 
imposed  a  limitation  on  the  previous  right  of  a 
defendant  to  have  an  action  removed  into  the 
superior  Court  under  the  Mayor's  Court  Act, 
1857  (20  &  21  Vict.  c.  clvii.),  and  gave  power  to 
the  judge  in  the  exercise  of  his  discretion  to  order 
the  removal  of  any  such  action,  but  subject  to 
the  condition  precedent  that  the  judge  should 
first  be  satisfied  that  the  action  was  fit  to  be  tried 
in  the  superior  Court.— The  expression  "  case  fit 
to  be  tried  in  the  superior  Courts  "  must  be  taken 
to  mean  a  case  which  "  ought "  to  be  tried  there, 
or  which  is  "more  fit"  to  be  tried  there  than  in 
an  inferior  Court.   Banks  v.  Hollingswoeth 

[C.  A.  442 

MEDICAL  PEACTITIONEE  —  Penalty  —Prac- 
tising without  Certificate — Attendance  on  several 
Patients— Whether  more  than  one  Penalty  Be- 
coverdble — "  Act  or  Practise  as  an  Apothecary  " — 
''Every  such  offence''— Apothecaries  Act,  1815 
(55  Geo.  3,  c.  194),  s.  20.]    By  the  Apothecaries 
Act,  1815  (55  Geo.  3,  c.  194),  s.  20,  any  person 
who  shall  "act  or  practise  as  an  apothecary" 
without  a  certificate  is  liable  to  a  penalty  "  for 
every  such  offence."— The  defendant  practised 
as  an  apothecary  without  a  certificate,  and  gave 
medical  advice  and  supplied  medicine  to  three 
different  persons  at  difl"erent  times  on  the  same 
day.    He  was  sued  for  three  penalties.  Held, 
that  the  words  "  act  or  practise  as  an  apothe- 
cary" were  directed  against  an  habitual  or 
continuous  course  of  conduct,  and  the  defendant 
was  not  guilty  of  a  separate  ofi'ence  in  attending 
each  of  the  three  persons,  and  was  only  liable  to 
one  penalty.    The  Apothbcaeies  Company  v. 
Jones  89 
WETR(y20JA&— Building  Acts— Building  erected 
without  Notice — Proceeding  hy  District  Surveyor 
after    completion   of   Building  —  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  ss.  45, 
46,  47,  105.]    By  s.  45  of  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122),  if  in 
erecting  any  building,  anything  is  done  contrary 
to  the  rules  of  the  Act,  power  is  given  to  the 
district  surveyor  to  give  "the  builder  engaged 
in  erecting  such  building  "  notice  to  cause  any- 
thing done  contrary  to  the  rules  of  the  Act  to  be 
amended  ;  and,  by  s.  46,  if  the  builder  to  whom 
such  notice  is  given  makes  default  in  complying 
with  such  notice,  a  magistrate  may,  on  the  ap- 
plication of  the  surveyor,  make  an  order  requiring 
him  to  comply  with  it.— By  s.  105:  "In  cases 


[1893]  1  Q.  B. 


INDEX. 


797 


METROPOLIS— coniwwec?. 

whiere  any  building  has  been  erected  .  .  .  \7ith- 
out  due  notice  to  the  district  surveyor  .  .  .  the 
time  during  which  the  district  surveyor  may  take 
any  proceeding  or  do  anything  authorized  or  re- 
quired by  this  Act  to  be  done  by  him  in  respect 
of  such  building  .  .  .  shall  begin  to  run  from 
the  date  of  his  discovering  that  such  building 
has  been  erected." — After  the  completion  of  a 
building,  which  had  been  erected  without  due 
notice  to  and  without  the  knowledge  of  the 
district  surveyor,  he  discovered  that  it  infringed 
the  rules  of  the  Act.  He  thereupon  served  the 
builder  who  had  erected  the  building  with  notice 
under  s.  45,  calling  upon  him  to  render  the 
building  conformable  to  the  rules  of  the  Act,  and, 
upon  his  failing  to  comply  with  this  notice,  he 
obtained  from  a  magistrate,  under  s.  46,  an  order 
requiring  him  to  do  so : — Held,  that  ss.  45  and  46 
only  applied  while  the  building  was  in  course  of 
erection,  and  that  s.  105  did  not  enable  the  sur- 
veyor to  take  any  proceeding  under  these  sections 
when  the  building  had  been  completed.  Smith  v. 
Legg    ------  398 

2.  Obstruction  of  Streets — Costermongers — 

Statute — Construction — Repeal  by  Implication — 
57  Geo.  3,  c.  s.  65 — The  Metropolitan  Streets 

Act,  1867  (30  &  31  Vict.  c.  134),  s.  6— The  Metro- 
politan Streets  Act  Amendment  Act,  1867  (31  &  32 
Vict.  c.  5,  s.  1.]  Sect.  65  of  57  Geo.  3,  c.  xxix.,  which 
empowered  vestries  in  the  metropolis  to  take 
certain  summary  proceedings  against  persons 
placing  stalls  and  goods  upon  the  carriage-ways 
or  footways  in  streets  or  public  places,  is  im- 
pliedly repealed,  with  respect  to  costermongers, 
by  the  operation  of  the  Metropolitan  Streets  Act, 
1867,  s.  6,  and  the  Metropolitan  Streets  Act 
Amendment  Act,  1867,  s.  1.  Summers  v.  Holborn 
District  Board  op  Works  -        -        -  612 

3.    Police  Acts — Jurisdiction  of  Magis- 
trate— Street  Musician — Non-payment  of  Penalty 
— Imprisonment  in  Default — 2  &  3  Vict.  c.  47, 
s.  77—27  &  28  Vict.  c.  55,  s.  1.]  By  2  &  3  Vict, 
c.  47  (The  Metropolitan  Police  Act,  1839),  s.  57, 
any  householder  might  require  a  street  musician 
to  depart  from  the  neighbourhood  of  liis  house 
for  reasonable  cause,  and  every  person  who 
played  on  a  musical  instrument  in  a  tl:orough- 
fare  near  any  house,  after  being  so  required  to 
depart,  was  made  liable  to  a  penalty  of  not  more 
than  forty  shillings.  By  s.  77,  iu  case  of  the 
non-payment  of  a  pecuniary  penalty  imposed 
under  the  Act,  tho  magistrate  might  commit  the 
offender  to  prison  for  not  more  than  one  month 
where  the  lino  did  not  exceed  five  pounds;  the 
imprisonment  to  cease  on  payment  of  tho  sum 
due.— By  27  &  28  Vict.  c.  55,  s.  1  (Tho  Street 
Music  Act,  1864),  s.  57  of  2  &  3  Vict.  c.  47,  was 
repealed,  "  and  in  lieu  thereof  tlic  following  pro- 
vision shall  take  effect  as  part  of  tlie  said  Act." 
The  offence  was  thou  described  in  similar 
language,  and  the  offender  mad(i  liable  to  a 
penalty  of  not  more  than  forty  shillings,  or,  iu  the 
discretion  of  tho  magistrate,  to  imprisonment  for 
any  time  not  exceeding  three  days. — A  street 
musician  was  convicted  under  27  &  28  Vict.  c.  55, 
s.  1,  and  was  sentenced  to  pay  a  lino  of  forty 
shillings,  and  iu  default  of  payment  to  bo  im- 
prisoned for  a  mouth  :—IMd,  that  27  &  28  Vict. 
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c.  55,  did  not  operate  to  impliedly  repeal  s.  77  of 
the  earlier  Act ;  that  the  penalty  was,  therefore, 
capable  of  being  enforced  by  imprisonment  as 
provided  by  that  section,  8.nd  the  conviction  was 
good.    The  Queen  v.  Hopkins     -        -  621 

MINE — Wages — payment  by  Weight  of  Mineral — 
Special  Agreement  for  Deductions,  Validity  of — 
Contract — Illegal  Stipulation,  effect  of,  lohere  Good 
Consideration  for  Contract — Coal  Mines  Regula- 
tion Act,  1887  (50  &  51  Vict.  c.  58),  s.  12.]  By 
s.  12  of  the  Coal  Mines  Kegulation  Act,  1887, 
where  the  amount  of  wages  paid  to  any  of  tho 
persons  employed  in  a  mine  depends  on  the 
amount  of  mineral  gotten  by  them,  those  persons 
shall  be  paid  according  to  the  actual  weight 
gotten  by  them  of  the  mineral  contracted  to  be 
gotten — provided  that  nothing  in  this  section 
shall  preclude  the  owner  of  the  mine  from  agree- 
ing with  the  persons  employed  that  deductions 
shall  be  made  in  respect  of  stones  or  substances 
other  than  the  mineral  contracted  to  be  gotten, 
such  deductions  being  determined  in  such  special 
mode  as  may  be  agreed  upon  between  the  owner 
and  the  persons  employed.  The  appellant  was 
employed  by  the  respondents  at  their  colliery 
upon  the  terms  that  he  should  be  paid  wages 
according  to  the  weight  of  coal  gotten  by  him ; 
that  he  should  not  leave  his  employment  without 
giving  fourteen  days'  notice,  and  that  deductions 
should  be  made  in  respect  of  dirt  sent  up  to  the 
surface  with  the  coal ;  and  the  following  special 
mode  of  determining  those  deductions  was  agreed 
upon  between  the  respondents  and  the  persons 
employed  by  them : — About  one  tub  in  twenty 
sent  up  to  the  surface  was  selected  at  random 
for  testing.  The  dirt  in  that  tub  was  separated 
from  the  coal  and  weighed,  and  if  the  tub  con- 
tained more  than  a  certain  weight  of  dirt,  the 
man  who  sent  it  up  was  not  paid  anything  in 
respect  of  the  coal  therein.  The  men  sending 
up  the  other  nineteen  tubs  were  paid  on  the 
total  weight  of  the  contents  of  each  tub  as 
though  it  contained  coal  only: — Held,  that  the 
proviso  in  s.  12  was  controlled  by  the  first  part 
of  that  section,  and  did  not  authorize  any  agree- 
ment by  whicli  a  person  employed  was  not  to 
be  paid  on  the  weight  of  tho  coal  in  a  particular 
tub ;  that  the  agreement  with  respect  to  tho 
special  mode  of  making  deductions  for  dirt  was 
therefore  illegal,  but  that  the  illegality  iu  that 
respect  did  not  vitiate  the  whole  contract  of  em- 
ployment so  as  to  justify  tho  appellant  in  leaving 
without  giving  fourteen  days'  notice.  Kkaunet 
V.  WuiTEiiAVEN  Colliery  Co-mpaxy      C.  A.  700 

MORTGAGE— Surveyor  —  Certificate  as  to  pro- 
gress of  buildings — Untrue  statement — 
Breach  of  duty — Negligence  -  491 
See  Negligence. 

MUTUAL  DEALINGS— Claim  to  set  off  debt  for 
])ast  services  against  claim  of  tnistoo 
See  BANKUurrcY.    2,  3.  [175,  455 

^miAQt^'^QY.—Survajor— Mortgage— Certificate 
(fx  io  rrogn  iis  of  Jluildingx — Untrue  Statement — 
Breach  of  Duty — IJahiUiy  of  Surveyor  to  Mort- 
gagre  i)i  (d^seiiee  of  Contract  or  Fraud — Action  of 
Deceit.']  Mortgagees  of  tho  interest  of  a  builder 
L  2 
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under  a  building  agreement  advanced  money  to 
him  from  time  to  time  on  the  faith  of  certificates 
given  by  a  surveyor  that  certain  specified  stages 
in  the  progress  of  the  buildings  had  been  reached. 
The  surveyor  was  not  appointed  by  the  mort- 
gagees, and  there  was  no  contractual  relation 
between  him  and  them.  In  consequence  of  the 
negligence  of  the  surveyor  the  certificates  con- 
tained untrue  statements  as  to  the  progress  of 
the  buildings,  but  there  was  no  fraud  on  his 
part : — Seld,  that  the  surveyor  owed  no  duty  to 
the  mortgagees  to  exercise  care  in  giving  his 
certificates,  and  they  could  not  maintain  an  action 
against  him  by  reason  of  negligence. — Derry  v. 
Peeh  (14  App.  Cas,  337)  considered. — heaven  v. 
Pender  (11  Q.  B.  D.  503)  distinguished. — Gann 
V.  Wilson  (39  Ch.  D.  39)  overruled.  Le  Lievee 
v.  Gould         -        -        -        -    C.  A.  491 

 Master  and  servant — Master  parting  with 

control  over  servant         -        -  629 
See  Master  and  Servant. 
 Railway  company — Robbery  of  passengers- 
Refusal  to  detain  train — Overcrowding 
of  carriage — Damages,  remoteness  of 
See  Railway.  [469 

"I^OTICE  OF  TEIAL— Reply-  Close  of  pleadings 
See  Practice.    10.  [519 

OYSTERS— Close  time — Oysters  taken  in  foreign 
waters  and  relaid  in  English  waters 
See  Fishery  Acts.  [129 

PARLIAMENT-ELECTION  TmiTIQ-^ -Amend- 
ment— Leave  of  High  Court — Judge  not  on  the 
Bota  for  the  Trial  of  Election  Petitions — Ex  parte 
Application — Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883  (46  &  47  Vict.  c.  51),  ss.  40, 
56.]  A  judge  of  the  High  Court  who  is  not  for 
the  time  being  on  the  rota  for  the  trial  of  election 
petitions  has  no  jurisdiction  to  grant  leave,  under 
s.  40  of  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883,  to  amend  an  election  petition. 
Such  leave  ought  not  to  be  granted  upon  an  ex 
jparte  application.   Shaw  v.  Reokitt      -  779 

2.   Change  of  Venue — "  Special  Circum- 
stances "  —  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  s.  11,  suh-s.  11.]  The 
existence  of  special  circumstances  which  render 
it  desirable  that  the  petition  should  be  tried  else- 
where than  in  the  borough  or  county  in  which 
the  election  took  place  is  a  condition  precedent 
to  the  power  to  change  the  place  of  trial  of  a 
parliamentary  election  petition  from  such  borough 
or  county,  and  the  fact  that  the  inquiry  is  of  such 
a  nature  that  the  trial  can  be  more  cheaply  and 
conveniently  held  elsewhere  does  not  constitute 
such  special  circumstances.  Lawson  v.  Chester 
Master         -        -        -        -        -  245 

3.   Particulars — Scrutiny — Claim  of  Seat 

^Election  Petition  Pules,  1868,  rr.  6,  7.]  By  r.  6 
of  the  Election  Petition  Rules,  1868,  "  Evidence 
need  not  be  stated  in  the  petition,  but  the  Court 
or  a  judge  may  order  such  particulars  as  may  be 
necessary  to  prevent  surprise  and  unnecessary  ex- 
pense, and  to  insure  a  fair  and  efiectual  trial  in 
the  same  way  as  in  ordinary  proceedings  in  the 
Court  of  Common  Pleas,  and  upon  such  terms  as 


PARLIAMENT— ELECTION  PETITION— cwM. 
to  costs  and  otherwise  as  may  be  ordered." — By 
r.  7,  "  When  a  petitioner  claims  the  seat  for  an 
unsuccessful  candidate,  alleging  that  he  had  a 
majority  of  lawful  votes,  the  party  complaining  of 
or  defending  the  election  or  return  shall,  six  days 
before  the  day  appointed  for  trial,  deliver  to  the 
master,  and  also  at  the  address,  if  any,  given  by 
the  petitioners  and  respondent,  as  the  case  may 
be,  a  list  of  the  votes  intended  to  be  objected  to, 
and  of  the  heads  of  objection  to  each  such  vote 
,  .  .  .  and  no  evidence  shall  be  given  against  the 
validity  of  any  vote,  nor  upon  any  head  of  objec- 
tion not  specified  in  the  list,  except  by  leave  of 
the  Court  or  judge  .  .  .  ." — An  election  petition, 
after  alleging  the  election  to  be  void  in  conse- 
quence of  various  corrupt  and  illegal  practices 
on  the  part  of  the  agents  [of  the  sitting  member, 
proceeded  to  claim  the  seat  for  the  petitioner 
upon  a  scrutiny,  upon  the  ground  that  he  had  a 
majority  of  lawful  votes: — Held,  that  r.  7  was 
exclusive  of  r.  6,  and  was  alone  applicable  to  the 
delivery  of  particulars  under  that  part  of  the 
petition  which  claimed  the  seat,  and  that  the 
Court  had  therefore  no  jurisdiction  to  order  par- 
ticulars other  than  those  specified  in  the  rule,  or 
to  enlarge  the  time  for  their  delivery. — Elkins  v. 
Onslow :  the  Guildford  Petition  (19  L.  T.  (N.S.) 
528),  distinguished.   Munro  v.  Balfour  -  113 

4.  Particulars — Time  for  Delivery — Elec- 
tion Petition  Mules,  1868,  r.  6.]  By  r.  6  of  the 
Election  Petition  Rules,  1868,  particulars  may 
be  ordered  of  the  charges  contained  in  an 
election  petition : — Held,  that  there  is  no  in- 
flexible rule  of  practice  as  to  the  period  before 
the  day  appointed  for  trial  at  which  such 
particulars  must  be  delivered;  the  time  to  be 
fixed  for  their  delivery  must  depend  upon  the 
particular  circumstances  of  each  case. — Lenham 
V.  Barter  (The  Hereford  Municipal  Election  Peti- 
tion) (10  Q.  B.  D.  293)  distinguished.  Rushmere 
V.  Isaacson  -----  118 
PARLIAMENT  —  FRANCHISE  —Begistration— 
Lodger  Claim — Declaration — Mistake—Power  of 
Amendment — Parliamentary  and  Municipal  Begis- 
tration Act,  1878  (41  &  42  Vict.  c.  26),  s.  28,  suh- 
ss.  2,  13.]  A  lodger  claimed  to  be  placed  on  the 
list  of  parliamentary  voters  in  respect  of  the  sole 
use  of  a  bedroom  and  the  joint  use  of  a  sitting- 
room  with  the  landlord;  the  declaration  annexed 
to  the  claim  stating  that  he  had  occupied  the 
lodgings  partly  as  sole  tenant  and  partly  as  joint 
tenant,  and  that  the  lodgings  were  of  the  clear 
yearly  value,  if  let  unfurnished,  of  lOZ.  or 
upwards.  The  revising  barrister,  being  satisfied 
upon  the  evidence  that  the  occupation  of  the 
bedroom  alone  was  of  the  value  of  lOL,  amended 
both  claim  and  declaration  by  striking  out  all 
reference  to  the  joint  tenancy  : — Held,  that  the 
description  of  the  qualification  was  a  "  mistake  " 
which  the  revising  barrister  had  power  to  amend 
under  s.  28,  sub-s.  2,  of  the  Parliamentary  and 
Municipal  Registration  Act,  1878.  The  Queen 
V.  McKellar  -----  121 

2.    Begistration — County  Vote — Notice  of 

Objection — Description  of  Place  of  Abode  of  Ob- 
jector—Begistration  Order,  1889,  Forms  5  (a)  (&) 
and  I.,  No.  2.]  Notices  of  objection  to  certain 
county  voters  were  signed  "J.  B.,  of  Burnard's 
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Terrace,  on  the  register  of  electors  for  the  town- 
ship of  Bodmin  Borough."  The  revising  barrister 
found  as  a  fact  that  no  one  had  been  misled  or 
inconvenienced  by  reason  of  the  notices  omitting 
to  state  the  name  of  the  town  in  which  the  said 
terrace  was  situate : — Seld,  that  the  place  of 
abode  of  the  objector  was  sufficiently  described 
under  the  Kegistration  Order,  1889,  Forms  5  (a) 
(h).   Hicks  v.  Stokes        ^        _        _  124 

3.  Begistration — Objection  to  Name  being 

on  List  of  Voters — Qualification  of  Objector — 
Objector  s  Name  struck  off  List  before  Objection 
heard— 6  &  7  Vict.  c.  18,  s,  17.]  By  s.  17  of 
6  &  7  Vict.  c.  18 :  "  Every  person  whose  name 
shall  have  been  inserted  in  any  list  of  voters  for 
any  city  or  borough  may  object  to  any  other 
person  as  not  having  been  entitled  on  the  (15th) 
day  of  July  next  preceding  to  have  his  name 
inserted  in  any  list  of  voters  for  the  same  city  or 
borough,  and  every  person  so  objecting  "  shall 
give  notice  of  objection  as  therein  prescribed  : — 
Held,  that,  under  this  section,  an  objector  is 
qualified  for  the  purposes  of  his  objection  if  his 
name  was,  at  the  time  of  service  of  notice  of  his 
objection,  upon  any  of  the  lists  of  voters  prepared 
by  the  overseers,  even  though  before  such  objec- 
tion is  heard  his  name  has  been  struck  off  such 
list  by  the  revising  barrister.  Pease  v.  Town 
Cleek  op  Middlesbeough  -  -  -  127 
PARTICULARS  —  Election  petition— Scrutiny- 
Claim  of  seat  -  -  -  113 
See  Paeliament — Election  Petition. 
3. 

•         Election  petition — Time  for  delivery  118 

See  Paeliament — Election  Petition. 
4. 

  Order  for  particulars — Terms  on  which 

order  can  be  made  -  -  -  185 
See  Peactice.  11. 

PARTIES— Misjoinder  of  plaintiffs— Action  for 
slander  -  -  -  -  771 
See  Peactice.  12. 

  Non-joinder  of  defendants — Foreigner  resi- 
dent out  of  jurisdiction — Application  to 
add  defendant  -  -  -  422 
See  Peactice.  13. 

  Non-joinder  of  plaintiffs — Action  for  damage 

to  reversion  _        _        _  665 

See  Peactice.  14. 

 Persons  having  the  same  interest  in  one 

cause  or  matter — Suing  one  of  a  number 
of  persons  on  behalf  of  all — Trade  union 
See  Peactice.    16.  [435 

  Persons  having  tho  same  interest  m  ono 

cause  or  matter — Order  authorizing  ono 
or  more  to  defend  on  behalf  of  all — 
Power  to  make  order  against  tho  will  of 
the  defendant  _  -  _  775 
See  Peactice.  15. 

PAUPER — Application  for  Icavo  to  appeal  in 
forma  pauperis — Court  of  Appeal  417 
See  Peactice. 

PENALTY— Action— Separate  offence  -  89 
See  Medical  Peactitioneu. 

PETITION— Bankruptcy  -  -  -  590 
See  Bankeuptcy.  7. 


PHARMACY  ACTS— Sale  of  Poisons— Medicine 
containing  a  Scheduled  Poison — Patent  Medicine 
—Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121),  ss.  1, 
15,  16,  17.]  By  8.  15  of  the  Pharmacy  Act,  1868, 
any  person  wiio  sells  or  keeps  an  open  shop  for 
the  retailing,  dispensing,  or  compounding  poisons, 
not  being  a  duly  registered  pharmaceutical 
chemist  or  chemist  and  druggist,  is  made  liable 
to  a  penalty  of  5Z. ;  by  s.  2  the  articles  described 
in  Schedule  A  are  to  be  deemed  poisons  within 
the  meaning  of  the  Act,  the  schedule  including 
(inter  alia)  opium  and  all  preparations  of  opium  ; 
by  s.  16  nothing  in  the  Act  is  to  interfere  with 
the  dealing  in  patent  medicines. — The  defend- 
ants, a  firm  of  grocers,  sold  a  bottle  of  a  proprie- 
tary medicine,  called  chlorodyne,  in  the  ordinary 
course  of  their  business.  Chlorodyne  was  not 
protected  by  letters  patent,  but  waa  admitted  to 
be  a  useful  medicine.  Evidence  was  given  that 
the  bottle  contained  one  grain  of  morphine,  the 
active  principle  of  opium,  and  that  eight-tenths 
of  a  grain  had  been  known  to  prove  fatal  to  an 
adult: — Held,  that  the  prohibition  in  the  Act 
against  the  sale  of  poisons  by  other  than  regis- 
tered chemists  was  not  confined  to  the  sale  of  the 
scheduled  poisons  in  their  simple  state  or  of  the 
preparations  of  such  poisons,  but  extended  to  the 
sale  of  a  compound  containing  a  scheduled  poison 
as  one  of  its  ingredients,  and  that  chlorodyne 
was  a  poison  within  the  meaning  of  the  Act : — 
Held^  further,!  that  the  exception  in  s.  16  in 
favour  of  patent  medicines  extended  only  to 
medicines  which  were  the  subject  of  letters 
patent  and  not  to  proprietary  medicines.  Phae- 
maceutical  Society  v.  Pipee  &  Co.        -  686 

POISON— Sale  of— Patent  medicine         -  686 
See  Phaemacy  Acts. 

POOR  RATE— Jiaiea&Ze  Value— Beneficial  Occu- 
pation — Hypothetical  Tenant — Sewage  WorJis  — 
Pumping  Station  —  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  ss.  135,  ioO— Metro- 
polis Management  Amendment  Act,  1858  (21  &  22 
Vict.  c.  104),  ss.  1,  3,  23 — Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  s.  40,  sub-ss.  8,  9 ;  s.  65.] 
The  Metropolitan  Board  of  Works,  under  their 
statutory  powers,  erected  on  land  which  they  ac- 
quired for  the  purpose  sewago  deodorizing  works 
and  a  pumping-station,  as  part  of  tho  main  drain- 
age system  of  the  metropolis.  By  the  Local 
Government  Act,  1888,  s.  40,sub-s.  8,  the  powers, 
liabilities  and  property  of  the  board  wore  trans- 
ferred to  the  London  County  Council.  The 
sewage  works  and  the  pumping-station  wore 
rated  to  tho  poor-rate  of  the  parishes  in  which 
they  were  respectively  situated.  Upon  appeals 
against  the  rate,  special  cases  were  stated  by 
quarter  sessions  for  tho  opinion  of  tho  Court. 
The  case  relating  to  the  sewage  works  stated  that 
the  county  council  did  not  derive  any  pecuniary 
prolit  from  the  premises,  ami  that  the  works  wore 
maintained  by  {\\v\\\  under  statutory  provisions; 
that  the  county  council  were  the  only  possible 
tenants  of  the  promises  so  long  as  thoy  romaiuod 
part  of  the  metropolitan  system,  and  that,  if  the 
premises  belonged  to  a  private  owner,  ho  would 
let,  and  tho  county  council  would  hire,  them  for 
the  iiurposo  of  being  used  in  connection  with  and 
;  as  part  of  the  moiropolitan  system  at  a  yearly 
rent  suiVioiont  to  support  the  gross  and  rateable 
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values  of  20,567Z.  and  17,139L  respectively ;  but 
that,  if  the  premises  were  not  used  in  connection 
with  and  as  part  of  the  metropolitan  system,  but 
were  entirely  disconnected  therefrom  and  applied 
to  any  other  use  for  which  they  could  be  made 
available,  the  gross  value  would  be  1200Z.  and 
the  rateable  value  lOOOZ. — The  case  relating  to 
the  pumping-station  contained  similar  statements, 
and  the  quarter  sessions  found  that,  if  the  pre- 
mises were  not  used  for  the  main  drainage,  but 
were  disconnected  therefrom  and  in  the  hands  of 
a  tenant  who  applied  them  to  any  other  use  for 
which  they  might  be  made  available,  and  the 
county  council  were  not  taken  into  consideration 
as  possible  tenants,  the  gross  value  of  the  pre- 
mises would  be  1597Z.  and  the  rateable  value 
1318Z. : — Held,  by  the  Court  of  Appeal,  in  both 
cases,  that  the  principle  of  London  County  Council 
V.  OverseeQ's  of  West  Ham  ([1892]  2  Q.  B.  44)  ap- 
plied ;  that  the  county  council  could  not  be  taken 
into  consideration  as  hypothetical  tenants ;  and 
that,  for  the  purpose  of  rating,  the  premises  must 
be  assessed  with  reference  to  their  value  if  they 
were  not  used  in  connection  with  the  main  drain- 
age system,  but  were  occupied  for  any  other  pur- 
pose for  which  they  might  be  made  available. 
London  County  Council  v.  Assessment  Com- 
mittee OF  Woolwich  Union.  London  County 
Council  v.  Assessment  Committee  of  St. 
George's  Union  -  -  -  C.  A.  210 
2.    Exemptions — Crown  Property — Ser- 

vants of  the  Crown — Occupation  for  Crown  Pur- 
poses— Volunteer  Corps — Storeliouse  for  Arms — 
Volunteer  Act,  1863  (26  &  27  Vict.  c.  65),  s.  26.] 
Premises  occupied  by  a  volunteer  corps  for  the 
purpose  of  the  service  of  the  corps,  and  being 
reasonably  necessary  for  such  service,  are  occupied 
by  servants  of  the  Crown  for  the  purposes  of  the 
Crown,  and,  therefore,  are  exempt  from  rates. — 
Therefore,  premises  occupied  by  the  commanding 
oflScer  of  a  volunteer  corps  for  the  purpose  of  the 
service  of  the  corps,  and  being  reasonably  neces- 
sary for  such  service,  are  exemjDt  from  rates, 
including  both  such  part  of  the  premises  as  is  a 
storehouse  for  the  depositing  and  safe  keeping  of 
arms,  ammunition,  and  stores,  within  the  mean- 
ing of  s.  26  of  the  Volunteer  Act,  1863,  and, 
therefore,  exempted  from  rates  by  that  section, 
and  all  such  other  parts  of  the  premises  as  are 
reasonably  necessary  for  the  service  of  the  corps. 
Peaeson  v.  Assessment  Committee  of  Holborn 
Union  ------  389 

PEACTICE  —  Appeal  —  Jurisdiction  of  Court  of 
Appeal  —  Application  for  Leave  to  Appeal  in 
Forma  Pauperis.']  Application  for  leave  to  ap- 
peal in  forma  pauperis  to  the  Court  of  Appeal  by 
a  party  who  has  not  sued  or  defended  in  form^ 
pauperis  in  the  Court  below,  must  be  made  ex 
parte  to  the  Court  of  Appeal.  Upon  such  an 
application  the  provisions  of  Order  xvi.,  rr.  22, 23, 
24,  as  to  proceedings  by  or  against  paupers,  must 
be  followed  by  analogy,  as  though  they  were  in 
terms  made  applicable  to  appeals. — In  re  Boherts, 
Kiff  V.  Bolerts  (33  Ch.  D.  265)  followed.  Ex 
PARTE  Goldberg       -        -        -    C.  A.  417 

2.  ■  Charging  Order — Shares — Director  of 

Company  —  Qualification  —  Possession  of  Shares 
'Hn  his  own  right  "—1  &  2  Vict.  c.  110,  s.  14.]  A 
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director  of  a  railway  company,  incorporated  by 
an  Act  providing  that  the  qualification  of  a 
director  should  be  the  possession  in  his  own 
right  of  a  certain  number  of  shares,  sold  his 
shares;  but  his  name  remained  on  the  register 
as  the  person  entitled  to  the  shares,  and  he  con- 
tinued to  act  as  a  director.  A  judgment  creditor 
of  the  director  having  applied  for  a  charging 
order  on  the  shares  under  1  &  2  Vict.  c.  110,  s. 
14 : — Seld,  that  the  director  might  have  posses- 
sion of  the  shares  in  his  own  right  without  being 
the  beneficial  owner ;  that  there  was  no  illegality 
in  the  transaction  with  regard  to  the  sale  of  the 
shares ;  that  the  purchasers  were  not  estopped 
from  setting  up  that  they  were  the  persons  bene- 
ficially entitled ;  and  that  a  charging  order  could 
not  be  made. — PuTbrooli  v.  Richmond  Consolidated 
Mining  Co.  (9  Ch.  D.  610)  and  Cooper  v.  Griffin 
([1892]  1  Q.  B.  740)  followed.  Howard  v.  Sadler 

[1 

3.    Costs  —  Discretion  of  Court  over  — 

"  Good  Cause" — Trial  hy  Jury — Plaintiff  success- 
ful on  the  event  of  the  Action — Items  of  Damage 
on  which  Defendant  successful — Order  LXV.,  r.  1.] 
No  closer  definition  can  be  given  of  what  will 
constitute  "  good  cause,"  under  Order  LXV.,  r.  1, 
for  making  an  order  in  a  case  tried  with  a  jury 
that  costs  shall  not  follow  the  event,  than  that 
there  will  be  good  cause,  whenever  it  is  fair  and 
just  as  between  the  parties  that  such  an  order 
should  be  made. — In  an  action  for  breach  of  a 
contract  to  put  the  drainage  of  a  house  into  good 
condition,  which  was  tried  with  a  jury,  the  plain- 
tiff claimed  as  special  damage  certain  items  in 
respect  of  expenses  incurred  by  him  in  conse- 
quence of  an  illness  which  broke  out  in  his  family. 
The  plaintiff  did  not  make  this  claim  oppres- 
sively or  vexatiously,  but  was  acting  on  an 
opinion  expressed  by  his  medical  man  that  such 
illness  was  occasioned  by  defective  drainage. 
The  jury  gave  a  verdict  in  the  action  for  the 
plaintiff,  but  found,  with  regard  to  the  special 
damage  claimed  as  above  mentioned,  that  the 
illness  in  plaintiff's  family  did  not  arise  from  the 
defects  in  the  drainage : — Held,  that  there  was 
"  good  cause "  for  making  an  order  that  the 
plaintiff,  though  successful  in  the  action,  should 
pay  to  the  defendants  the  costs  of  the  items  of 
special  damage  in  respect  of  which  he  had  failed. 
FoRSTER  V.  Farquhae  -        -        -    C.  A.  664 

4.    Costs — Taxation — Befresher  Fees  to 

Counsel — Order  LXV.,  r.  27,  sub-r.  48.]  By  Order 
LXV.,  r.  27,  sub-r.  48,  where  a  cause  is  tried  on  viva 
voce  evidence  in  open  Court,  "  If  the  trial  shall 
extend  over  more  than  one  day,  and  shall  occupy 
either  on  the  first  day  only,  or  partly  on  the  first 
and  partly  on  a  subsequent  day  or  days,  more 
than  five  hours  without  being  concluded,  the 
taxing  oflScer  may  allow,  for  every  clear  day  sub- 
sequent to  that  on  which  the  five  hours  have  ex- 
pired, the  following  fees,"  &c. — The  trial  of  a 
cause  extended  over  parts  of  two  days,  and  occu- 
pied four  hours  and  a  half  on  the  first  day,  and 
five  hours  on  the  second  day.  Upon  taxation  of 
costs  as  between  party  and  party,  the  master  dis- 
allowed refresher  fees  to  the  successful  party's 
counsel  in  respect  of  the  second  day  : — Held,  that 
refresher  fees  ought  to  have  been  allowed  in  re- 
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spect  of  tlie  second  day,  because  the  trial  was 
substantially  prolonged  on  that  day  beyond  the 
time  necessary  to  make  up  the  five  hours  men- 
tioned in  the  sub-rule,  and  the  work  done  by 
counsel  after  the  expiration  of  such  five  hours, 
was  done  on  a  "  clear  day  "  within  the  meaning 
of  the  sub-rule.— T/ie  Courier  ([1891]  P.  355) 
followed. —  Walker  v.  Crystal  Palace  District  Gas 
Co.  ([1891]  2  Q.  B.  300)  not  followed.  O'Hara, 
Matthews  &  Co.  v.  Elliott  &  Co.  -  362 

6,  Counter-claim  in  Tort — Bankruptcy  of 

Defendant — Action  stayed  except  as  to  Counter- 
claim— Power  to  remit  Counter-claim  to  County 
Court  for  Trial— County  Courts  Act,  1888(51  A  52 
Vict.  c.  43),  s.  66.]  A  counter-claim,  even  where 
by  reason  of  the  original  action  having  been 
stayed  it  is  the  sole  matter  remaining  to  be  tried 
between  the  parties,  is  not  an"  action"  within  s.  66 
of  the  County  Courts  Act,  1888,  and  the  Court 
has  no  jurisdiction  under  that  section  to  order  it 
to  be  remitted  for  trial  to  the  county  court. 
Delobbel-Flipo  v.  Varty   -        -        -  663 

6.    County  Court  —  Costs — Action  com- 
menced in  High  Court  and  transferred  to  County 
Court — Becovery  of  Sum  less  than  9M. — County 
Courts  Act,  1888  (51  &  52  Vict  c.  43),  ss.  65,  116.] 
Sect.  65  of  the  County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  gives  power  to  a  judge  of  the  High 
Court  in  any  action  of  contract  brought  in  the 
High  Court,  and  in  which  the  claim  does  not  ex- 
ceed or  is  reduced  to  lOOZ.,  on  the  application  of 
either  party,  to  order  that  the  action  shall  be 
tried  in  any  Court  in  which  it  might  have  been 
commenced,  and  provides  that  thereupon  the 
action  shall  be  tried  in  such  Court  as  if  it  had 
be6n  originally  commenced  therein,  "and  the 
costs  of  the  parties  in  respect  of  proceedings  sub- 
sequent to  the  ;order  of  the  judge  of  the  High 
Oourt  shall  be  allowed  according  to  the  scale  of 
•costs  for  the  time  being  in  use  in  the  county 
courts,  and  the  costs  of  the  order  and  all  proceed- 
ings previously  thereto  shall  be  allowed  according 
to  the  scale  of  costs  for  the  time  being  in  use  in 
the  Supreme  Court." — By  s.  116:  "With  respect 
'to  any  action  brought  in  the  High  Court  which 
could  have  been  commenced  in  a  county  court 
.  .  .  if,  in  an  action  founded  on  contract,  the 
plaintiff  shall  recover  a  sum  less  than  20L  ho 
shall  not  be  entitled  to  any  costs  of  the  action." — 
The  plaintiff'  brought  an  action  of  contract  in  the 
High  Court  which  could  have  been  commenced 
in  a  county  court,  and  which,  after  some  pro- 
ceedings in  the  Iligh  Court,  was  transferred  to  a 
county  court  under  the  provisions  of  s.  65.  Ho 
recovered  a  sum  loss  than  20/. : — Held,  affirming 
the  judgment  of  the  Queen's  Bench  Division,  that 
,s.  116  is  applicable  to  all  actions  brou^lii  in  the 
High  Court  which  might  havis  Ikch  lnought  in 
the  county  court  whether  tried  in  the  High  Coxn-t 
or  ordered  to  bo  tried  in  tho  county  court  undei- 
S.  65,  and  that  it  applies  to  all  costs  of  such 
actions,  and  not  only  to  so  nuich  of  them  as  iu  a 
case  ordered  to  bo  tried  in  tho  county  court  have 
been  incurred  aiitc'ccdonily  to  such  ord(^r,  and 
that  tho  plaintiir  was  therefore  not  entitled  to  any 
costs  of  tho  action.    White  v.  Cohen     C.  A.  580 

7.  •         County  Court — Payment  into  Court 

icithout  Denial  of  Liability — Jlow  far  an  Adinis- 
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sion  of  the  Cause  of  Action — County  Court  Bules, 
1889,  Order  ix.,  r.  11,  Form  104  (a).]  In  an 
action  in  the  county  court  to  recover  27?.  for  work 
done,  the  defendants  paid  101.  into  Court  without 
any  denial  of  liability  : — Held,  that  the  payment 
into  Court  admitted  nothing  but  a  liability  to  the 
amount  of  10?^,  and  that,  except  as  to  that 
amount,  the  defendants  were  not  precluded  from 
shewing  that  the  work  was  not  done  at  their 
request.    Henxell  v.  Da  vies       -        -  367 

8.   •  Discovery  —  Interrogatories,  setting 

aside  or  striking  out — Order  xxxi.,  r.  7.]  By 
Order  xxxi.,  r.  7,  "  any  interrogatories  may  be 
set  aside  on  the  ground  that  they  have  been  ex- 
hibited unreasonably  or  vexatiously,  or  struck  out 
on  the  ground  that  they  are  prolix,  oppressive, 
unnecessary,  or  scandalous." — Held,  that  the 
above  rule  applies  to  interrogatories  administered 
with  leave  as  well  as  to  those  administered  with- 
out leave ;  and  that  under  its  terms  all  or  any  of 
a  set  of  interrogatories  may  be  set  aside  as  being 
unreasonably  or  vexatiously  exhibited,  or  may  be 
struck  out  as  being  prolix,  oppressive,  unnecessary, 
or  scandalous. — If  the  Court  are  of  opinion,  looking 
at  a  set  of  interrogatories  as  a  whole,  that  they 
are  unreasonably  or  vexatiously  exhibited,  or  are 
prolix,  oppressive,  unnecessary,  or  scandalous, 
they  may  set  aside  or  strike  out  the  whole  of  the 
interrogatories,  although  there  may  be  some  in- 
terrogatories among  them  which,  taken  alone, 
would  be  unobiectionable. — Sammons  v.  Bailey 
(24  Q.  B.  D.  727)  disapproved  of.  Oppe^-heim  & 
Co.  V.  Sheffield  -        -        -        -    C.  A.  5 

9.    Execution — Beceiver,  Appointment  of 

— Equitahle  Execution — Future  Earnings  of  Judg- 
ment Debtor — Judicature  Act,  1873  {'S(j  &  37  Vict, 
c.  66),  s.  25,  suh-s.  8.]  The  Court  has  not  juris- 
diction to  enforce  satisfaction  of  a  judgment  debt 
by  appointing  a  receiver  of  the  future  earnings  of 
the  judgment  debtor. — The  Court  cannot  grant 
"  equitable  execution  "  by  the  appointment  of  a 
receiver  in  a  case  where  prior  to  tho  Judicature 
Acts  no  Court  could  grant  such  relief.  Holmes  v. 
Mileage  -        -        -        -        -    C.  A.  651 

10.    Notice  of  Trial— Beply— Close  of 

Pleadings — Order  XXilf.,  r.  1 ;  Order  xxvil.,  r.  13  ; 
Order  A'A'A'VT.,  r.  11.]  Where  a  i)laintiff*  docs  not 
deliver  a  reply,  ho  cannot  give  notice  of  trial  until 
tho  expiration  of  twenty-one  days  after  tho 
delivery  of  the  statement  of  defence.  IvOBInsox 
V.  Caldwell  -        -        -        -        -  519 

11.   ■  Particidars,   Order  for — Terms  on 

which  Order  can  be  made — Action  to  he  dismisstd 
unless  Particulars  givoi — Order  A/.v.,  r.  7.]  By 
Order  XIX.,  r.  7.  "  A  further  and  better  statement 
of  the  nature  of  the  claim  or  defence,  ov  further 
and  better  particulars  of  any  matter  stated  in  any 
])leading,  notice,  or  written  proceeding  requiring 
])articnlars,  may  in  all  oases  bo  ordered,  upon 
such  terms,  as  to  costs  and  otherwise,  as  may  bo 
just." — 7/(7(7,  ailirniing  an  lU'der  of  the  Q,ut-\ni'a 
JkMich  Division,  that  where  a  plaintiff  is  ordered 

1  to  give  particulars,  one  of  tlio  torn)s  of  tho  order 
^  may  bo  that  the  action  shall  bo  dismissed  indoss 
j  the  particulars  are  delivered  within  a  certain 
J  time.    Davey  i*.  Bentixck    -        -    C.  A.  185 

12.    Parties — ]\liiiJoindi  r  of  Phiintiff's — 

Action  for  Slander — Claims  for  scvcriil  Slanders 
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spoken  of  different  Fersons— Order  XVL,r.  1.]  By 
Order  XYi.,  *r.  1,  "  all  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  relief  claimed 
is  alleged  to  exist,  whether  jointly,  severally,  or 
in  the  alternative." — Two  plaintiffs  joined  in  an 
action  for  slander,  and  delivered  a  statement  of 
claim  alleging  several  different  slanders,  some  of 
one  plaintiff,  and  some  of  the  other : — Held,  that 
the  plaintiffs  were  improperly  joined,  and  that 
they  must  elect  which  plaintiff'  would  proceed, 
and  that  so  much  of  the  statement  of  claim  as 
related  to  the  other  plaintiff  must  be  struck  out. 
—Booth  V.  Briscoe  (2  Q.  B.  D.  496)  and  Gort  v. 
Bowney  (17  Q.  B.  D.  625)  discussed.    Sandes  v. 

WiLDSMITH       -  -  -  -  -'  771 

13.  ■         Parties — Non-joinder  of  Defendants 

■ — Foreigner  resident  out  of  Jurisdiction — Applica- 
tion to  add  as  Defendant — Order  XVI.,  r.  11 — Dis- 
cretion— 3  &  4  Wm.  4,  c.  42,  s.  8.]  Where  an 
action  was  brought  against  one  only  of  two  joint 
contractors,  the  other  being  a  foreigner  resident 
out  of  the  jurisdiction : — Held,  by  the  Court  of 
Appeal  (affirming  the  decision  of  Day  and 
Collins,  JJ.),  that  the  defendant  was  not  entitled 
as  of  right,  under  Order  xvi.,  r.  11,  to  have  the 
other  joint  contractor  added  as  a  defendant ;  and 
that,  as  a  matter  of  discretion,  the  Court  ought 
not,  under  the  circumstances,  to  order  that  he 
should  be  added. — Semble,  that  Order  xvi,,  r.  11, 
gives  a  discretion  as  to  adding  defendants  ;  but 
as  a  rule  such  discretion  ought  to  be  exercised  in 
accordance  with  the  principles  upon  which,  before 
the  Judicature  Act,  a  plea  in  abatement  would 
have  succeeded  or  failed,  Wilson,  Sons  &  Co. 
V.  Balcaeees  Beook  Steamship  Company 

[C.  A.  422 

14.   Parties — Non-joinder  of  Plaintiffs — 

Action  for  Damage  to  Reversion — Action  for 
Breach  of  Covenant — Severance  of  Reversion  after 
Demise — Right  of  one  Tenant  in  common  to 
maintain  Action."]  Where  a  lease  is  granted  by 
one  person,  containing  a  covenant  with  the  lessor, 
which  runs  with  the  land,  and  after  tJie  execution 
of  the  lease  the  lessor  devises  his  reversion  in  such 
a  way  that  it  becomes  severed,  and  vests  in  several 
tenants  in  common,  one  of  such  tenants  in  common 
can  maintain  an  action  to  recover  damages,  either 
for  a  wrongful  act  causing  injury  to  the  reversion, 
or  for  breach  of  the  covenant,  without  joining  the 
other  tenants  in  common  as  plaintiffs.  Eobeets 
V.  Holland    -----  665 

15.  •  •  Parties — Persons  having  the  same 

Interest  in  one  Cause  or  Matter — Order  authorizing 
one  or  more  to  defend  on  hehalf  of  all — Power  to 
malce  Order  against  the  Will  of  the  Defendant — 
Order  xvi.,  r.  9.]  An  order  may  be  made,  under 
Order  xvi.,  r.  9,  authorizing  one  or  more  persons 
to  defend  on  behalf  of  all  persons  interested, 
against  the  will  of  the  person  or  persons  so 
authorized. — The  plaintiff,  a  member  of  a  labour 
protection  league,  sued  to  enforce  his  rights  under 
a  rule  of  the  league,  which  provided  that,  in  case 
of  a  member  being  permanently  disabled  by  an 
accident,  a  levy  should  be  made  on  the  members 
of  the  league  for  his  benefit,  and  applied  for  an 
order  authorizing  the  president  and  secretary  of 
the  league  to  defend  on  behalf  of  all  the  members. 
The  president  and  secretary  opposed  the  applica- 
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tion : — Held,  that  an  order  could  properly  be  made. 
Wood  v.  McOaethy  -        -        -        -  775 

16.    Parties — Persons  having  the  same 

Interest  in  One  Cause  or  Matter — Suing  One  of  a 
Number  of  Persons  on  hehalf  of  all — Trade  Union 
— Action  for  Maliciously  procuring  Breaches  of 
Contract — Order  xyi.,  r.  9.]  Order  xvl,  r.  9, 
provides  that,  where  there  are  numerous  persons 
having  the  same  interest  in  one  cause  or  matter, 
one  or  more  of  such  persons  may  sue  or  be  sued, 
or  may  be  authorized  by  the  Court  or  a  judge  to 
defend  in  such  cause  or  matter,  on  behalf  or  for 
the  benefit  of  all  persons  so  interested. — The  writ 
of  summons  in  an  action  stated  that  the  plaintiff 
sued  the  defendants,  who  were  respectively  the 
officers  of  several  trade  unions,  as  well  on  their 
own  behalf  as  on  behalf  of  and  representing  all 
the  members  of  each  of  the  societies  to  which 
they  respectively  belonged.  The  action  was  for 
maliciously  and  wrongfully  procuring  and  coercing 
persons,  who  had  entered  into  contracts  with  the 
plaintiff,  to  break  such  contracts  and  to  refuse  to 
enter  into  other  contracts  with  the  plaintiff,  and 
for  conspiracy  to  injure  the  plaintiff.  The  plain- 
tiff claimed  damages  and  an  injunction  : — Held, 
affirming  the  decision  of  a  Divisional  Court,  that 
the  case  was  not  within  Order  xvi.,  r.  9,  and  the' 
writ  must  be  amended  by  striking  out  the  words 
indicating  that  the  defendants  were  sued  in  a 
representative  capacity. — Order  xvi.,  r.  9,  applies 
only  to  persons  who  have  or  claim  some  pro- 
prietary right,  ^which  they  are  asserting  or  de- 
fending in  the  cause  or  matter.  Tempeeton  v. 
EussELL  -        -        -        -        -    C.  A.  435 

17.  ■  Reference  of  Cause  or  Matter — Ques- 
tion in  Dispute  Consisting  wholly  or  in  part  of 
Matters  of  Account — Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49),  s.  14  (c).]  Under  the  Arbitration 
Act,  1889,  s.  14  (c),  where  any  part  of  the  dispute 
in  a  cause  or  matter  relates  to  a  matter  of  account, 
the  cause  or  matter  may  be  compulsorily  referred, 
although  in  certain  events  it  may  become  un- 
necessary to  determine  the  matter  of  account. 
HuELBATT  V.  Baenett  &  Co.  -        -    C.  A.  77 

18.    Reference  of  Matters  in  dispute  in 

Action  —  Inspection  of  Property,  subject  of  the 
Action,  jurisdiction  to  Order — Concurrent  juris- 
diction of  Judge  and  Referee — Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49),  ss.  14, 15— Order  xxxvL, 
r.  50;  Order  L.,  r.  3.]  Where  all  matters  in 
dispute  in  an  action  are  referred  to  a  referee  or 
arbitrator  under  the  Arbitration  Act,  1889,  s.  14, 
the  Court  or  a  judge  still  has  jurisdiction  to  make 
an  order  for  inspection  of  property,  the  subject 
of  the  action ;  but  the  referee  or  arbitrator  like- 
wise has  jurisdiction  to  make  such  an  order ;  and, 
semble,  ordinarily  the  more  convenient  course  is, 
that  application  for  such  an  order  should  be  made 
to  him  in  the  first  instance,  and  not  to  a  judge 
at  chambers.  Macalpine  &  Co.  v.  Calder  &  Co. 

[C.  A.  545 

19.    Security  for  Costs  —  Counter-claim 

arising  out  of  same  Transaction  as  Claim — Counter- 
claim substantially  amounting  to  Defence — Dis- 
cretion.'] Where  a  defendant  resident  outfof  the 
jurisdiction  set  up  a  counter-claim  which  arose 
out  of  the  same  transaction  as  the  claim  and 

'  was  in  substance,  though  not  technically,  in  the 
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nature  of  a  defence  to  the  action : — Held,  that 
the  Court  had  a  discretion  to  refuse  to  order  the 
defendant  to  give  security  for  the  costs  of  the 
counter-claim.    Neck  v.  Taylor     -    C.  A.  560 

20.    Service  out  of  Jurisdiction — Appear- 
ance under  Protest — Order  xi.']  A  foreigner  resi- 
dent out  of  the  jurisdiction,  who  had  been  served 
out  of  the  jurisdiction  with  a  notice  of  a  writ  of 
summons,  appeared  under  protest ;  in  the  margin 
of  the  appearance  was  a  memorandum  that  it 
was  entered  under  protest  in  order  to  preserve 
the  defendant's  right  to  object  to  the  jurisdic- 
tion:— Held,  that  the  defendant  could  properly 
enter  an  appearance  under  protest  without  losing 
his  right  to  object  to  the  jurisdiction.  Firth  & 
Sons  v.  De  las  Eivas         -        -        -  768 

21.   '  Service  out  of  Jurisdiction — Co-De- 
fendants within  Jurisdiction — "  Action  properly 
brought" — Rules  of  Supreme  Court,  1883,  Order  xi., 
r.  1  (gf).]  Order  xi.,  r.  1  (gr),  by  which  service 
out  of  the  jurisdiction  of  a  writ  of  summons  may 
be  allowed  whenever  "any  person  out  of  the 
jurisdiction  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction," 

'applies  where  a  plaintiff,  acting  bona  fide,  and 
not  proceeding  against  the  person  who  is  served 
within  the  jurisdiction  solely  for  the  purpose  of 
bringing  in  the  person  out  of  the  jurisdiction, 
has,  at  the  time  of  service  of  the  writ,  an  apparent 
cause  of  action  against  the  person  served  within 
the  jurisdiction,  and,  therefore,  in  such  a  case, 
service  on  the  person  out  of  the  jurisdiction  may 
be  allowed. — The  rule  applies  where  it  appears, 
at  the  time  of  the  service  of  the  writ,  that  the 
plaintiff  has  an  alternative  claim  against  either 
the  person  within  the  jurisdiction  or  the  person 
out  of  the  jurisdiction,  though  it  cannot  be  ascer- 
tained until  the  trial  which  of  the  two  is  liable. 
WiTTED  V.  Galbraith.    {_See  next  case]    -  431 

22.    Service  out  of  Jurisdiction — Co-De- 
fendant within  the  Jurisdiction — ''^Action  pro- 
perly brought'' — Rules  of  Supreme  Court,  1883, 
Order  XL,  r.  1  (g).]  In  order  to  bring  a  case 
within  Order  xi.,  r.  1  (g),  under  whicli  service 
out  of  the  jurisdiction  of  a  writ  of  summons  may 
be  allowed  whenever  "any  person  out  of  the 
jurisdiction  is  a  necessary  and  proper  party  to  an 
action  properly  brought  against  some  otlicr 
person  duly  served  within  the  jurisdiction,"  the 
plaintiff  must  have  an  apparent  cause  of  action 
against  the  person  served  within  the  jurisdiction, 
and  must  not  merely  have  joined  such  person  in 
order  to  be  able  to  sue,  within  the  jurisdiction, 
a  person  who  is  out  of  the  jurisdiction.  Wittkh 
V.  Galbraith    -        -        -        -    C.  A.  677 

23.    Writ  of  Summons— Service  out  of 

Jurisdiction  —  Ireland  — •  Co-Defendant  within 
Jurisdiction — Action  of  Tort — Order  XL,  r.  1  (f/).] 
By  Order  xi.,  r.  1,  "service  out  of  the  jurisdic- 
tion of  a  writ  of  summons,  or  notice  of  a  writ  of 
summons,  may  be  allowed  by  tho  Court  or  a 
judge,  ((/)  wlionover  any  person  out  of  tlic  juris- 
diction is  a  necessary  or  proi)er  party  to  an  action 
properly  brought  against  sonio  othov  pnvson  duly 
Borved  within  tho  jurindiction  "  : — lldd,  thai 
under  clause  (g)  service  out  of  tho  jurisdiction 
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may  be  allowed  in  actions  of  tort.  Croft  v. 
King  419 

24.    Solicitor — Agreement  as  to  Costs — 

Proceedings  to  set  aside  Agreement — Application 
at  Chambers — Summons — Attorneys  and  Solicitors 
Act,  1870  (33*(&  34  Vict.  c.  28),  s.  ^—Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  39.]  An  appli- 
cation under  s.  8  of  the  Attorneys  and  Solicitors 
Act,  1870,  made  in  the  Queen's  Bench  Division, 
to  set  aside  an  agreement  between  a  solicitor  and 
his  client  as  to  costs,  may  be  made  at  chambers 
upon  a  summons.    In  be  Howell  Tho^ias  670 

25.    Striking  out  Pleadings — Slander — 

Defamatory  Words  set  out  in  Statement  of  Claim 
— Defence,  that  different  Words  ivere  spoken,  and 
were  True  and  Privileged — Embarrassing  Plead- 
ing.'] To  a  statement  of  claim  setting  out  defa- 
matory words,  alleged  to  have  been  spoken  by 
the  defendant  of  the  plaintiff,  the  defendant 
pleaded  that  he  "  did  say  the  following  words," 
and  proceeded  to  set  out  his  own  version  of  what 
he  had  said,  which  differed  materially  from  the 
words  set  out  in  the  statement  of  claim;  and 
then  alleged  that  the  words  spoken  by  the  defend- 
ant were  true  in  substance  and  in  fact,  and  were 
spoken  on  a  privileged  occasion. — On  a  motion 
to  strike  out  this  defence : — Held,  that  the  defence, 
as  pleaded,  was  embarrassing,  and  tended  to 
prejudice  the  fair  trial  of  the  action,  and  must 
therefore  be  struck  out.    Kassam  v.  Budge  571 

26.   Writ  specially  Indorsed — Application 

for  Judgment — Amendment  of  Indorsement  after 
Appearance  and  before  Summons  taken  out  — 
Order  IIL,  r.  6 ;  Order  Xiv.,  r.  1.]  The  defendant 
appeared  to  a  writ  which  contained  a  cLiim  for 
interest  (not  alleged  to  be  due  by  statute  or  imder 
any  contract),  and  which  was  therefore  not  a 
writ  specially  indorsed  under  Order  iii.,  r.  6. 
The  plaintiff  obtained  an  order  to  amend  tho 
writ  by  striking  out  the  claim  for  interest,  and 
having  amended  it  accordingly,  he  took  out  a 
summons  for  judgment  under  Order  xiv.,  r.  1 : — 
Held,  that  the  writ  having,  by  the  amendment, 
become  a  good  specially  indorsed  writ  under 
Order  iii.,  r.  6,  the  appearnucc  was  an  appearance 
to  a  specially  indorsed  writ,  and  Order  xiv.,  r.  1, 
applied.    Paxton  v.  Baird  -        -  189 

27.    Writ  specially  Indorsed — Leave  to 

sign  Judgment — Averment  of  Condition  Pnccdcut 
— Order  IIL,  r.  6 — Order  'xiv.,  r.  1.]  The  in- 
dorsement upon  a  writ  of  summons  staled  that  the 
plaintiff's  claim  was  for  a  sum  of  210/.,  payable 
under  an  agreement,  which  was  sot  out.  and  by 
which  the  defendant  undertook,  ujion  the  plaintilf 
delivering  up  to  the  ilefendant's  husbantl  certain 
acceptances,  to  pay  to  the  plaintiff  on  demand 
210/.,  owing  by  her  luisband  to  the  plaintilV  for 
cash  advanced : — Held,  that  the  indorsement 
constituted  a  good  speciid  indorsement  within 
Order  in.,  r.  (>,  although  it  contained  no  averment 
that  the  bills  had  been  delivered  U]i  by  the 
plaintilV  to  tho  defendant's  husbaml.  Bu.vdley 
v.  ClI.VaiBERLYN  _  _  _  -  489 

 Apjienl  toCourt  of  Apjieal — Arl>itration  Act, 

J SS;t— Special  ea,s,>  -         -  375 

Sec  Watkuwokks. 
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 Counter-claim — Declaratory  judgment  142 

See  HiGHV/AY. 

 Indorsement  on  writ — Bill  of  exchange — 

"  Bank  charges "  -  -  _  318 
See  Bill  op  Exchange. 

 ■  Liverpool  Court  of  Passage  —  Admiralty 

jurisdiction — Kule — Empowering  regis- 
trar to  give  summary  judgment  —  In- 
validity -  -  -  -  98 
See  LiVEEPOoL  Couet  of  Passage. 

 Mayor's  Court — Certiorari     -        -  442 

See  Matoe's  Couet. 
PRINCIPAL  AND  KGiEST— Liability  of  Princi- 
pal— Undisclosed  Principal — Unauthorized  Acts  of 
Agent.']  The  defendants,  a  firm  of  brewers,  who 
were  the  owners  of  the  business  of  a  beerhouse, 
appointed  a  manager  of  the  business  ;  the  licence 
was  always  taken  out  in  the  name  of  the  manager, 
whose  name  also  appeared  over  the  door.  By 
the  agreement  between  the  defendants  and  their 
manager,  the  latter  was  forbidden  to  purchase 
certain  articles  for  the  purpose  of  the  business, 
which  were  to  be  supplied  by  the  defendants; 
but  the  manager,  in  contravention  of  his  instruc- 
tions, ordered  such  articles  from  the  plaintiff  for 
use  in  the  business ;  the  plaintiff  supplied  the 
goods  and  gave  credit  for  them  to  the  manager 
only.  Subsequently,  upon  discovering  that  the 
defendants  were  the  real  owners  of  the  business, 
the  plaintiff  sued  them  for  the  value  of  the 
goods : — Held,  that  the  plaintiff  was  entitled  to 
maintain  the  action,  for  the  defendants,  as  the 
real  principals,  were  liable  for  all  acts  of  their 
agent  which  were  within  the  authority  usually 
conferred  upon  an  agent  of  his  particular  char- 
acter, although  he  had  never  been  held  out  by 
the  defendants  as  their  agent,  and  although  the 
authority  actually  given  to  him  by  them  had 
been  exceeded.    Watteau  v.  Fenwick    -  346 

2.  Sale  of  Beal  Property — Payment  of 

Deposit  to  Solicitor  as  Agent — Action  to  recover 
Deposit  from  Agent.']  On  the  sale  of  premises  by 
auction  the  purchaser  paid  a  deposit  to  the 
vendor's  solicitor  as  agent  for  the  vendor.  The 
sale  went  off  through  the  default  of  the  vendor, 
and  the  purchaser  brought  an  action  to  recover 
the  deposit  from  the  solicitor: — Held,  that  the 
payment  of  the  deposit  to  the  solicitor  was 
equivalent  to  payment  to  the  vendor,  and  that 
the  action  could  not  be  maintained.  Ellis  v. 
GouLTON         -        -        -        -     C.  A.  350 

.         Person  employed  to  sell  on  commission — 

Goods  pledged  with  pawnbroker — Va- 
lidity of  pledge  -  -  -  62 
See  Factoe. 

PROBATE — Duty — Bona  fide  mistake  in  valua- 
tion— Liability  of  executor  after  close  of 
administration  -  -  -  239 
See  Keventje. 

PROHIBITION— Liverpool  Court  of  Passage- 
Admiralty  jurisdiction — Rules  for  regu- 
lating practice  and  procedure  -  98 
See  LivEEPOOL  Court  of  Passage. 

RAILWAY  COMTAIHY— Negligence— Bohbery  of 
Passenger— Befusal  to  Detain  Train— Overcrowd- 


RAILWAY  CQUL'Sh.m— continued, 
ing  of  Carriage — Damages,  remoteness  of.]  A 
statement  of  claim  stated,  in  substance,  that  the 
plaintiff,  while  a  passenger  in  one  of  the  defend- 
ants' trains,  which  was  then  stopping  at  a  rail- 
way station,  was  robbed  by  a  gang  of  men  who 
entered  the  carriage  in  which  he  was  seated; 
that  there  was  a  force  of  police  at  the  station  at 
the  time ;  that  the  plaintiff  complained  to  the 
station-master  of  the  robbery,  but  he  refused  to 
detain  the  train  to  permit  the  plaintiff  to  give 
the  said  men  into  custody,  and  have  them  searched; 
that,  upon  the  plaintiff's  complaint  being  made 
to  him,  the  station-master  gave  the  signal  to 
start  the  train,  which  was  accordingly  started ; 
that  the  plaintiff  was  thereby  prevented  from 
having  the  said  men  searched  and  his  property 
recovered;  and  that  the  stolen  property  was  in 
the  carriage  when  the  plaintiff  complained  to  the 
station-master,  and  might  and  would  have  beem 
recovered,  if  he  had  aftbrded  time  for  the  neces- 
sary search : — Held,  that  the  statement  of  claim 
disclosed  no  cause  of  action. — A  passenger 
claimed  to  recover  as  damages  from  a  railway 
company  a  sum  of  money,  of  which  he  had  been 
robbed,  in  consequence,  as  he  alleged,  of  the 
company's  negligence  in  allowing  their  carriage 
to  be  overcrowded: — Held,  that  the  damage 
claimed  for  was  too  remote.  Cobb  v.  Geeat 
Westeen  Railway  Company        -      C.  A.  459 

RECEIVER — Appointment  of — Future  earnings 
of  judgment  debtor  -        -  .551 

See  Peactice.  9. 

 Appointment— Effect  of — Bankruptcy  648 

See  Bankeuptcy.  9. 

REFRESHER— Fees  to  counsel  -  -  363 
See  Peactice.  4. 

REGISTRY  ACTS  (YORKSHIRE)— ^^reemen^/or 
Sale  of  Land — "  Assurance  " — "  Conveyance  " — 
Memorandum  of  Charge" — YorTcshire  ^Registries 
Act,  1884  (47  &  48  Vict.  c.  54),  ss.  3,  4,  14.]  A 
memorandum  of  agreement  for  the  sale  of  land 
stated  that,  in  consideration  of  200Z.  then  paid  by 
the  purchaser,  the  vendor  agreed  to  complete 
certain  buildings  on  the  land,  and  the  purchaser 
agreed  to  purchase  the  same  when  completed  at 
the  price  of  750Z.,  the  above  sum  of  200Z.  to  be 
considered  as  in  so  much  reduction  of  the  pur- 
chase-money : — Held,  that  such  memorandum 
was  not  an  "  assurance  "  capable  of  registration 
within  the  meaning  of  the  Yorkshire  Registries 
Act,  1884.    RoDGEE  V.  Haeeison    -     C.  A.  161 

REVENUE— Pro&aie  Duty— Bona  fide  Mistake  in 
Valuation — Liability  of  Executor  after  close  of 
Administration — "  Person  acting  in  the  Adminis- 
tration of  the  Estate  " — Customs  and  Inland  Beve- 
nue  Act,  1881  (44  &  45  Vict.  c.  12),  s.  32.]  By 
s.  32  of  the  Customs  and  Inland  Revenue  Act, 
1881,  it  is  provided  that,  if  at  any  time  it  "  shall 
be  discovered  that  the  personal  estate  and  effects 
of  a  deceased  person  were  at  the  time  of  the 
grant  of  the  probate  of  greater  value  than  the 
value  mentioned  in  the  certificate,  the  person 
acting  in  the  administration  of  such  estate  and 
effects  shall  deliver  a  further  affidavit  with  an 
account  to  the  Commissioners  of  Inland  Revenue 
duly  stamped  for  the  amount  which,  with  the 
duty  (if  any)  previously  paid  in  respect  of  such 
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estate  and  efiects,  shall  be  sufficient  to  cover 
the  duty  chargeable  according  to  the  true  value 
thereof." — A  testator  bequeathed  certain  jDictures 
and  other  property  to  be  held  by  trustees  as  heir- 
looms. His  executors  caused  a  valuation  to  be 
made  for  probate  purposes,  and  delivered  to  the 
Commissioners  of  Inland  Eevenue  an  affidavit  of 
value,  with  an  account  on  the  basis  of  such 
valuation  duly  stamped  in  accordance  with  the 
provisions  of  the  Customs  and  Inland  Kevenue 
Act,  1881.  Upon  this  a  certificate  was  issued, 
stating  the  value,  as  shewn  by  the  account,  and 
probate  was  granted.  Some  time  after  the 
executors  had  finally  wound  up  the  estate  it 
was  discovered  that  one  picture  had  been  omitted 
from  the  valuation,  and  that  the  others  had  been 
considerably  undervalued.  No  suggestion  was 
made  of  any  negligence  on  the  part  of  the  .exe- 
cutors, or  of  any  incompetence  on  the  part  of  the 
valuer.  On  an  information  praying  that  the 
executors  might  be  ordered  to  deliver  a  further 
affidavit  and  account  in  accordance  with  the 
provisions  of  s.  32  : — Held,  by  the  Court  of  Appeal, 
affirming  the  decision  of  the  Divisional  Court, 
that  the  executors,  having  completed  the  duties 
of  administration,  were  not  "  persons  acting  in 
the  administration  of  the  estate"  within  the 
meaning  of  the  section,  and  were  not  liable. 
Attorney  General  v.  Smith       -     C.  A.  239 

2.          Succession  Duty  —  Interests  for  Life 

and  in  Eemainder — Acceleration  of  Succession — 
Succession  Duty  Act,  1853  (16  &  17  Vict.  c.  51), 
ss.  2,  15,  20,  38.]  Under  a  marriage  settlement  a 
fund  was  vested  in  trustees  in  trust  for  the  wife 
for  life,  with  remainder  to  the  husband  for  life, 
with  remainder,  in  default  issue,  to  the  wife 
absolutely,  if  she  survived  the  intended  coverture. 
There  was  no  issue  of  the  marriage,  and  the  wife 
survived  the  husband : — Held  (affirming  the  judg- 
ment of  a  Divisional  Court),  that  upoii  the  death 
of  the  husband  a  succession  was  taken  by  the 
wife,  in  respect  of  which  succession  duty  was  then 
payable  on  the  amount  of  the  fund,  less  the  value 
of  her  life  interest  therein.  Attorney  General 
V.  Robertson  -  -  -  -  C.  A.  293 
mVEE — Navigation — Loolc-out  on  hoard  Steam- 
vessel — By-laws — Inconsistency.']  The  99th  by- 
law made  under  the  provisions  of  the  Watermen's 
and  Lightermen's  Amendment  Act,  1859,  which 
requires  the  master  or  other  person  having  the 
command  or  management  of  any  steainboat  navi- 
gated on  the  river  Thames  to  cause  a  proper  look- 
out to  be  kept  from  the  bow  of  such  steamboat, 
is  not  inconsistent  with  or  repealed  by  the  3Gth 
by-law  made  under  the  provisions  of  the  Thames 
Conservancy  Act,  18G4:,  which  requires  the  master 
of  every  steam-vessel  navigating  the  river  to 
cause  a  proper  look-out  to  be  kept  from  the  said 
steam-vessel  during  the  whole  time  it  is  unchn- 
way.  "VVlier(),  therefore,  no  look-out  was,  in  fact, 
kept  from  the,  bow,  and  the  captain  was  sum- 
moned ;uul  iiiuid  inulcr  the  former  by-law: — 
Held,  that  the  conviction  was  right.    Gosling  v. 
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Green  ------  109 

■  Fishery  Acts—"  Tributary  "  -        -  606 

See  Fishery  Aut;^ 
UTILES— Order  III.,  r.  6      -        -       139,  439 

See  rRAOTiOE.    2G,  27. 
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-  Order  XIV   r  1  - 

loo,  toa 

See  Practice. 

2G,  27. 

Ordpr  ITVT    r  1 

See  Practice. 

•771 

12. 

 r.  9  - 

^00,  775 

See  Practice. 

16,  17. 

 r.  11 

See  Practice. 

13. 

Order  XVII.,  r.  4 

<iO,  loo 

See  Limitations,  Statute 

OF.     1,  2 

Order  XIX.,  r.  7 

loO 

See  Practice. 

11. 

Order  XXIII.,  r.  1 

K  1  Q 

See  Practice. 

10. 

Order  XXVII.,  r.  13  - 

-  oiy 

See  Practice. 

10. 

Order  XXXI.,  r.  7 

—  0 

See  Practice. 

8. 

Order  XXXVI.,  r.  11  - 

See  Practice. 

10. 

 r.  50 

See  Practice. 

18. 

Order  L.,  r.  3  - 

—  040 

See  Practice. 

18. 

Order  LXV.,  r.  1 

-  564 

See  Practice. 

3. 

 r.  27,  sub-r.  4 

8  - 

-  362 

See  Practice. 

4. 

SALE  OF  GOODS  — ly  Sample— Acceptajice 

— Inspection  at  place  of  Delivery — Biglit  of  Pur- 
chaser to  reject.']  The  plaintift'  sold  barley  to  the 
defendant  by  sample,  to  be  delivered  at  T.  railway 
station,  which  was  near  the  plaintitf's  farm.  On 
the  same  day  the  defendant  re-sold  the  barley  to 
a  brewer.  Afterwards  tlie  ]ilaintiir  discovered 
that  his  servants  had  by  mistake  mixed  some 
inferior  barley  with  the  barley  sold  to  the  de- 
fendant, and  gave  the  defendant  notice  of  the 
mistake,  oiicring  to  make  good  any  delicieucy  of 
quality.  He  duly  delivered  the  barley  at  T. 
Station,  and  while  it  was  there  the  station- 
master,  at  the  defendant's  request,  took  a  bulk 
sample  of  the  barley  and  sent  it  to  tlie  defendant. 
The  defendant  having  received  tlio  bulk  sample, 
directed  the  abition-master  to  send  on  the  barley 
to  the  brewer  who  had  puroliased  it ;  but  ho 
rejected  it  as  not  being  accord ing  to  the  sample. 
The  defendant  then  himself  claimed  to  be  entitled 
to  reject  the  barley  : — Held,  that  there  was 
nothing  in  the  contract  or  the  circumstances  to 
rebut  the  presumption  that  tiie  place  of  delivery 
was  to  be  the  i)laceof  inspection  ;  and  that  as  the 
defendant  had  insptH'ted  a  samjile  at  .'^uch  \Aac<3 
of  delivery,  and  ordered  the  barley  to  he  sent  ou 
to  the  sub-pun'haser,  he  nni.^t  bo  consiilcrcd  to 
luive  ftcci>pted  the  barley,  and  could  not  after- 
wards reject  it.    Peukins  r.  Bell    -    C.  A.  193 

SAMPLE — 8ale  of  goinls  by  Bamplo — Acccptunco 
— Kejcctiou  at  place  of  delivery  -  193 
See  Sale  of  Goods. 
3  M  2 
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SCHOOL  BOARD— Head  master  —  Authority- 
Punishment  of  pupil  for  acts  done  on 
way  to  school        -        -        -  465 
See  Education  Acts. 
SECURITY  FOR  COSTS      -        -        -  560 

See  Pkactice.  3. 
SERVICE— Out  of  jurisdiction— Writ  of  sum- 
mons _        _        _        _  419 
See  Peactice.  23. 
— —  Out  of  jurisdiction — Writ  of  summons — Co- 
defendants  within  jurisdiction    -  431 
See  Pkactice.  21.' 
— —  Out  of  jurisdiction — Writ  of  summons  677 
See  Practice.  22. 

  Out  of  jurisdiction  —  Appearance  under 

protest        _        -        _        -  768 
See  Practice.  20. 
SET-OFF — Bankruptcy — Claim  to  set-off  debt  for 
past  services  against  claim  of  trustee 
See  Bankruptcy.   2,  3.         [175,  455 
SEWER  —  Pumping-station  —  Kateable  value — 
Beneficial   occupation  —  Hypothetical 
tenant        -        -        -        -  210 
See  Poor-rate. 
 Vesting  in  local  authority — Local  govern- 
ment -----  756 
See  Local  Government.  5. 
SHIP  —  Merchant  Shipping  Acts  —  Passenger 
Steamer — "  Vessel  used  in  Navigation  " — Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  ss.  2, 
303,  318.]    By  s.  318  of  the  Merchant  Shipping 
Act,  1854,  "  If  any  passenger  steamer  plies  .  .  . 
with  any  passengers  on  board  without  having 
one  of  the  duplicates  (of  her  Board  of  Trade 
certificate)  put  up  in  some  conspicuous  part  of 
the  ship,"  the  owner  shall  be  liable  to  a  penalty. 
And  by  s.  2  of  the  same  Act,  " '  ship '  shall  in- 
clude every  description  of  vessel  used  in  naviga- 
tion not  propelled  by  oars." — A  launch  was  used 
for  the  purpose  of  carrying  passengers  on  pleasure 
trips  round  an  artificial  lake  half  a  mile  long  by 
180  yards  wide,  without  having  any  duplicate  of 
a  Board  of  Trade  certificate  put  up  in  her: — 
Seld,  that  the  launch,  while  so  used  on  a  sheet 
of  water  of  that  size,  was  not  a  vessel  used  in 
navigation,  and,   therefore,   not  a  passenger 
steamer  within  the  meaning  of  s.  318.  Mayor, 

&C.,  OP  SOUTHPOET  V.  MORRISS         -  -  359 

2.  •         Offences  hy  Seamen — Summary  Pro 

ceedings  —  "  Sea-going  Ship,"  what  is  —  Th 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104), 
ss.  109,  243.]  By  s.  109  of  the  Merchant  Shipping 
Act,  1854,  "  the  whole  of  the  third  part  of  this 
Act  shall  apply  to  all  sea-going  ships  registered 
in  the  United  Kingdom  " ;  and  s.  243  in  the  third 
part  of  the  Act  enables  seamen  to  be  punished 
summarily  in  the  specified  way  for  certain 
offences. — The  respondent  was  engaged  on  a 
screw  steamer,  of  about  142  tons  gross  tonnage, 
registered  as  a  British  ship  at  the  port  of  Liver- 
pool. She  was  exclusively  used  to  carry  salt 
upon  the  rivers  Weaver  and  Mersey  from  Wins- 
ford  to  Liverpool,  where  it  was  transferred  to 
ocean-going  vessels.  Her  voyages,  so  far  as  they 
were  upon  the  river  Mersey,  were  in  tidal  waters, 
but  did  not  extend  in  such  tidal  waters  beyond 
the  limits  of  the  port  of  Liverpool : — Held,  that 
the  ship  was  not  a  "  sea- going  "  ship  within  the 


SHIP — continued. 

meaning  of  s.  109  of  the  Merchant  Shipping  Act, 
1854,  and,  therefore,  that  proceedings  could  not 
properly  be  taken  against  the  respondent  under 
s.  243.    The  Salt  Union  v.  Wood         -  370 

 Insurance  (Marine). 

See  Insurance  (Marine)     -    303,  476 

SOLICITOR— 5t7Z  of  Costs—Sale  of  Property  hy 
Auction — Commission  of  Vendor^s  Solicitor  for 
Sale  of  Property  in  Lots — Solicitors^  Bemuneration 
Act,  1881  (44  &  45  Vict.  c.  4:4:)— General  Order, 
Sched.  J.]  The  commission  payable  to  a  vendor's 
solicitor,  under  Sched.  I.  of  the  General  Order 
under  the  Solicitors'  Bemuneration  Act,  1881, 
"  for  conducting  a  sale  of  property  by  public 
auction  ....  when  the  property  is  sold,"  is 
chargeable  upon  the  total  amount  realized  by 
the  sale,  even  though  the  property  be  sold  in 
lots,  and  though  the  lots  be  held  by  the  vendor 
under  different  titles,  and  be  sold  to  different 
purchasers.   In  re  Onward  Building  Society 

[16 

 Agreement  as  to  costs  —  Proceedings  to 

set  aside  agreement  —  Application  at 
chambers  -  -  -  -  670 
See  Practice.  24. 

SOLICITOR  AND  CLIENT— Costs-Security  for 
future  costs  —  Bankruptcy  —  Mutual 
dealings— Set-off  -  -  175,455 
See  Bankruptcy.   2,  3. 

SPECIAL  INDORSEMENT— Writ  of  Summons- 
Leave  to  sign  judgment  -  -  439 
See  Practice.  27. 


STATUTES :— 


14  Geo.  3,  c.  48,  s.  2 

256 

See  Contract. 

55  Geo.  3,  c.  194,  s.  20  - 

89 

See  Medical  Practitioner. 

57  Geo.  3,  c.  xxix.,  s.  65  - 

612 

See  Meteopolis.  2. 

9  Geo.  4,  c.  61,  s.  14 

281, 

635 

See  Licensing  Acts.   4,  5. 

3  &  4  Wm.  4,  c.  27,  s.  40  - 

25 

189 

See  Limitations,  Statute  of. 

1,  2. 

3  &  4  Wm.  4,  c.  42,  s.  3  - 

25,  189 

See  Limitations,  Statute  of. 

1,  2. 

422 

See  Peactice.  13. 

5  &  6  Wm.  4,  c.  50,  s.  109 

643 

See  Local  Government.  2. 

1  &  2  Vict.  c.  110,  s.  14  - 

1 

See  Practice.  2. 

2  &  3  Vict.  c.  47,  s.  77  - 

621 

See  Metropolis.  3. 

6  &  7  Vict.  0.  18,  s.  17  - 

127 

See  Paeliament — Franchise. 

3. 

8  &  9  Vict.  c.  18,  ss.  68,  85,  121  - 

533 

See  Lands  Clauses  Acts. 

8  &  9  Vict.  c.  109  - 

44 

See  Gaming.  2. 

256 

See  Contract. 

10  &  11  Vict.  c.  15,  s.  16  - 

323 

See  Bankruptcy,  4. 
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STATUTES — continued. 
10  &  11  Vict.  c.  89,  s.  32  - 

See  Local  Government.  3. 

15  &  16  Vict.  c.  51,  s.  45  - 
,  See  Common. 

16  &  17  Vict.  c.  51,  ss.  2,  15,  20,  38 

See  Keyenue.  2. 


673 


-  228 


293 


359 


17  &  18  Vict.  c.  104,  ss.  2,  303,  318 

See  Ship. 

 ss.  109,  243     -        -        -  370 

See  Ship.  2. 

18  &  19  Vict.  c.  120,  ss.  135,  150  -  210 

See  Poor-rate. 

18  &  19  Vict.  c.  122,  ss.  45,  46,  47,  105  -  398 

See  Metropolis. 
21  &  22  Vict.  c.  104,  ss.  1,  3,  23  -        -  210 

See  Poor-rate. 
23  &  24  Vict.  c.  90,  s.  14  -        -        -  52 

See  Game. 

23  &  24  Vict.  c.  125,  ss.  4,  14,  19,  39     -  323 
See  Bankruptcy.  5. 

23  &  24  Vict.  c.  126,  s.  1  -        -        -  604 

See  Landlord  and  Tenant.  3. 

24  &  25  Vict.  c.  91,  s.  17  -        -        -  52 

See  Game.  2. 

25  &  26  Vict.  c.  89,  ss.  98,  164     -        -  248 

See  Company. 

26  &  27  Vict.  c.  65,  s.  26  -        -        -  389 

See  Poor-rate.  2. 

27  &  28  Vict.  c.  55,  s.  1    -        -        -  621 

See  Metropolis.  3. 

27  &  28  Vict.  c.  112,  s.  1  -        -        25,  189 

See  Limitations,  Statute  of.    1,  2. 

28  &  29  Vict.  c.  121         _        -        -  505 

See  Fishery  Acts.  2. 
30  &  31  Vict.  CO.-        -        -        -  56 
See  Gasworks  Clauses  Acts. 

30  &  31  Vict.  c.  134,  s.  6  -        -        -  612 

See  Metropolis.  2. 

31  &  32  Vict.  c.  5,  s.  1      -        -        -  612 

See  Metropolis.  2. 
31  &  32  Vict.  c.  54,  ss.  1,  4         -        -  21 
See  Judgment. 

31  &  32  Vict.  c.  71,  ss.  10,  13,  23,  25     -  98 

See  Liverpool  Court  of  Passage. 

31  &  32  Vict.  c.  121,  ss.  1,  15,  16,  17     -  686 

See  Pharmacy  Acts. 

31  &  32  Vict.  c.  125,  s.  11,  sub-s.  11      -  245 

See  Parliament — Eli^ction  Petition. 
2. 

32  &  33  Vict.  c.  19,  ss.  2,  13       -•        -  590 

See  Bankruptcy.  7. 
32  &  33  Vict.  c.  27,  ss.  8,  19       -       281,  635 

See  Licensing  Acts.   4,  5. 
32  &  33  Vict.  c.  51,  SB.  1,  6  -        -  98 

See  Liverpool  Court  of  Passage. 

32  &  33  Vict.  c.  62,  ss.  4,  5        -        -  21 

See  Judgment. 

 ss.  4,  5  -        -        -        -  106 

See  Arrest. 

33  k  34  Vict.  c.  28,  s.  8    -        >        -  670 

See  Practice.   24.  1 


STATUTES— confrnwec?. 

34  &  35  Vict.  c.  41,  ss.  11,  39 

See  Bankruptcy.  4. 

 ss.  24,  36        -  - 

See  Gasworks  Clauses  Acts. 

35  &  36  Vict.  c.  86,  Sched.  clause  12 

See  Mayor's  Court. 

35  &  36  Vict^c.  94,  s.  42  - 

See  Licensing  Acts.  3. 

36  &  37  Vi«t.  c.  66,  s.  25,  .sub-s.  8 

See  Practice.  9. 

See  Practice.  24. 

37  &  38  Vict.  c.  49,  ss.  9, 10 

See  Licensing  Acts.    1,  2. 

 8.17       -  -  - 

See  Licensing  Acts.  6.^ 

See  Licensing  Acts.  3. 

37  &  38  Vict.  c.  57,  s.  8  - 

See  Limitations,  Statute  of. 

38  &  39  Vict.  c.  55,  ss.  13,  15,  150 

See  Local  Government.  5. 

—  ss.  116,  117,  308 

See  Local  Government.  4. 

—  ss.  144,  264  - 

See  Local  Government.  2. 

 s.  171  - 

See  Local  Government.  3. 
38  &  39  Vict.  c.  60,  s.  15  (7) 


-  323 

56 

-  442 

-  275 

-  551 

-  670 
49,  522 

-  289 

-  275 

25,  189 

1,  2. 

-  756 

-  679 

-  643 

-  673 

-  327 

-  310 

-  129 

-  121 


See  Bankruptcy. 
38  &  39  Vict.  0.  90,  ss.  5,  6 
See  Infant. 

40  &  41  Vict.  c.  42,  s.  4  - 

See  Fishery  Acts. 

41  &  42  Vict.  c.  26,  s.  28,  sub-ss.  2,  13 

See  Parliament — Franchise. 
41  &  42  Vict.  c.  31,  s.  10,  sub-s.  2 
See  Bill  of  Sale. 

43  &  44  Vict.  c.  cxliii. 

See  FiSHEiiY  Acts,  2. 

44  &  45  Vict.  c.  12,  8.  32  - 

See  Eevenue. 
44  &  45  Vict.  c.  XXXV. 

See  Gasworks  Clauses  Acts. 
44  &  45  Vict.  c.  41,  s.  3,  sub-s.  1 ;  s.  13, 

See  Landlord  and  Tenant.  2. 

44  &  45  Vict.  c.  44,  General  Ordor,  Sch 

Sec  Solicitor. 

45  &  40  Vict.  c.  43,  s.  4  - 

See  Bill  op  Sale. 
 8.  7,  Sched.     -        -        -  512 

See  Bill  of  Sale.  2. 
45  &  46  Vict.  c.  61,  s.  57  -        -        -  318 

See  Bill  op  ExcHANta:. 
•K;  &  47  Vict.  c.  51,  ss.  40,  56      -        -  779 

See  Parliament — Election  Petition. 
U;  .'v;  47  Vict.  c.  52.  s.  4.  sub-s.  1  (a)      -  595 

Sec  BANKurrrcY. 
 s.  4,  sub-ss.  1  (, ),  1  yij)         -  199 

^\v  Bankki  vtcv.  :>. 
 ss.  9,  10,  •!.•>,  168        -        -  648 

See  Bankuittcy.  9. 


-  505 

-  239 

56 

sub-s.  1 
[39 

I. 

[16 

82 
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STATUTES — continued. 


See  Bankruptcy.  2. 

-  176 

 oq  ^8  48  44  - 

 —    '                 too.   OO5  T-t-'5 

-  455 

>See  Bankruptcy.  3. 

  q    47  _ 

-  181 

See  Bankruptcy.  6. 

Aa  ^  4-7  ViVf  p  '57  sq  47  60 

rrO  Qu  i- i    VIOL.  0.  tJ  1 }  DO.      1  5 

-  470 

See  Copyright. 

Al  Xr  4.8  Vir>+  r>   '54   C5C!   ^  4  14 

-  161 

/See  Registry  Acts. 

4.8  ^  4Q  "Vip+   P   fiQ    q«?   4   9  - 
t:o  06  Jit/   V  IL/u.  C  Ui/j  do.  tTj  »/ 

-  320 

^See  Criminal  Law. 

4-Q  Si-       Vinf  p  .'54  8=!  3  4  sub-s.  5 

~  251 

ygfee  Tithes. 

-  700 

jSee  Mine. 

K^  Rr  ^59  Vipf  p  41  s  40  f?ub-ss  8.  9  :  s 

.  65 

See  Poor-rate. 

[210 

^^  ^  '59  Vipf:  p  43  ss  65  116 

-  680 

>S'ee  Practice.  6. 

 .  s.  66  - 

-  663 

See  Practice.  5. 

nl  <^  '59  ViVI-  p  62  s  2  ri") 

-  327 

See  Bankruptcy.  8. 

^9  Jir         VlP+    P    415    Cl<5    1     2  - 

62 

^ee  Factor. 

Pi9      '5^  Vi'pf  p  49  c?  1 0    -  - 

-  405 

See  Arbitration. 

 s.  14      -        -  - 

77 

See  Practice.  17. 

    oq    14  15 

-  545 

iS'ee  Practice.  18. 

53  &  54  Vict.  c.  63  - 

-  248 

See  Company. 

55  &  56  Vict.  c.  9  - 

41 

See  Gaming. 

,       ,  g  1       _        —  - 

-  44 

See  Gaming.  2. 

STEEET — Construction — Costermongers 

-  612 

See  Metropolis.  2. 

 Musicians — Metropolis 

-  621 

See  Metropolis.  3. 

SUCCESSION  DUTY— Acceleration  of  interest  293 

See  Reyenue.  2. 

TENANT  IN  COMMON— Non-joinder  of  plaintiffs 
— Action  for  damage  to  reversion  665 
^ee  Practice.  14. 

TITHES — Hop-grounds  or  Marltet-gardens — Bent- 
charge  in  lieu  of  Extraordinary  Charge — Exemp- 
tion from  Land  Tax — 49  &  50  Vict.  c.  54,  8s.  3,  4, 
swfe-s.  5.]  The  annual  rent-charge  payable  under 
the  Extraordinary  Tithe  Redemption  Act,  1886 
(49  &  50  Vict.  c.  54),  in  lieu  of  the  extraordinary 
charge  previously  levied,  under  the  Tithe  Com- 
mutation Acts,  on  hop-grounds,  orchards,  fruit 
plantations,  and  market-gardens,  is  exempt  from 
land  tax.    Carr  v.  Fowle  -        -        -  251 

TITLE — Vendor  and  purchaser — Assignment  of 
underlease — Grant  of  underlease — Right 
to  call  for  lease  of  assignor  or  lessor  39 
See  Landlord  and  Tenant.  2. 


TRADE  UNION — ^Parties — Suing  one  of  a  number 
of  persons  on  behalf  of  all  -  436 
See  Practice.  16. 

 •  Maliciously  procuring — Breach  of  contract — 

Action  for — Conspiracy  to  injure  person 
by  preventing  others  from  dealing  with 
him  -----  715 
See  Action,  Cause  of. 

TKESPASS— Highway— User  of  highway  other- 
wise than  as  such  -  -  -  142 
See  Highway. 

 Bill  of  sale— Property  in  goods— Seizure 

See  Bill  of  Sale.    2.  [612 

VENDOR  AND  PURCHASER -Solicitor— Sale  of 
property  by  auction — Property  sold  in 
lots — Commission  -  -  -  16 
See  Solicitor. 

 Assignment  of  underlease — Grant  of  under- 
lease— Right  to  call  for  lease  of  assignor 
or  lessor  _  _  _  -  39 
See  Landlord  and  Tenant.  2. 

 Registry  Acts  (Yorkshire)     -        -  161 

See  Registry  Acts. 

 Action  to  recover  deposit — Payment  of  de- 
posit to  solicitor  as  agent  -  -  350 
See  Principal  and  Agent.  2. 

VENUE  —  Change  of  —  Election  petition  — 
"  Special  circumstances "  -  -  245 
See  Parliament — Election  Petition. 
2. 

VOLUNTEER  CORPS— Poor-rate— Storehouse  for 
arms — Occupation  for  Crown  purposes — 
Exemption  -  -  -  -  389 
See  Poor-rate.  2. 

WAGER— Offer  by  advertisement  -        -  266 

See  Contract. 
WAGES— Mine— Payment  by  weight      -  700 

See  Mine. 

WARRANTY— Insurance  (Fire)— Condition  pre- 
cedent -  -  -  -  340 
See  Insurance,  Fire. 

 Marine  insurance  —  Average  —  Goods  in 

lighters  at  time  of  stranding  of  ship  .  476 
See  Insurance,  Marine.  2. 

WATERWORKS— Pwrc7<ase  of  Mains  and  Pipes 
and  Fittings — Principle  of  Valuation — Practice — 
Appeal — Arbitration  ^cf,!l  889,  s.  19.]  The  Stock- 
ton and  Middlesborough  Corporation  Waterworks 
Act,  1876  (39,  &  40  Vict.  c.*ccxxx.),  provides  for 
the  transfer  of  the  undertaking  of  a  waterworks 
company  to  the  "  Stockton  and  Middlesborough 
Water  Board,"  and  empowers  the  Board  to  con- 
struct further  works  to  improve  the  supply  of 
water  in  Stockton  and  Middlesborough  and  in 
outlying  districts.  By  s.  4,  the  limits  of  the 
Act  for  the  supply  of  water  are  to  include  the 
company's  present  limits  and  certain  specified 
places  beyond  such  limits,  and  it  is  provided  that 
the  Board  "shall,  when  so  required  by  the 
sanitary  authority  of  any  district  beyond  the 
boundaries  of  the  boroughs  of  Stockton  and 
Middlesborough  respectively,  sell  to  such  sanitary 
authority,  all,  mains,  pipes,  and  fittings  belonging 
to  the  board  within  that  district "...  at  a  price 
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WATERWORKS— con^mwe^Z. 
to  be  fixed,  in  default  of  agreement,  by  arbitra- 
tion, and  after  such  sale  the  Board  shall  cease 
to  supply  water  within  such  district. — In  an 
arbitration  under  the  foregoing  section,  the  arbi- 
trator made  his  award  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court,  in  which  he 
stated  that  in  fixing  the  price  of  mains,  pipes, 
and  fittings  (sold  by  the  Board  to  the  sanitary 
authority  of  an  outlying  district)  at  a  specified 
sum,  he  took  into  consideration  the  loss  of  revenue 
earned  by  the  Board  by  the  supply  of  water 
through  such  mains,  pipes,  and  fittings;  but  if 
the  Court  should  be  of  opinion  that  this  basis  of 
calculation  was  wrong,  he  fixed  this  price  at  a 
lower  figure  : — Held,  first,  that  an  appeal  lay 
from  the  judgment  of  a  Divisional  Court  upon 
such  special  case  to  the  Court  of  Appeal.— Jn  re 
Knight  and  Tabernacle  Permanent  Building  Society 
([1892]  2  Q.  B.  613)  distinguished.— Secondly,  that 
the  basis  of  calculation  adopted  by  the  arbitrator 
was  wrong,  and  that  the  price  to  be  ascertained 
was  the  reasonable  price  of  such  mains,  pipes, 
and  fittings  regarded  as  apparatus  fitted  in  the 
ground  and  capable  of  earning  a  profit,  but  with- 
out any  compensation  to  the  Board  for  the  loss 
of  the  right  of  supplying  water  within  the  dis- 
trict. In  re  Kirkleatham  Local  Boaed  and 
Stockton  and  Middlesborotjgh  Water  Board 

[C.  A.  375 

WORDS  :— 

 "  Act  or  practise  as  an  apothecary  "  89 

8ee  Medical  Practitioner. 
 "  Action  properly  brougiit  "   -       431,  577 

8ee  Practice.    21,  22. 
 "  Assurance  "  - 

See  Eegistry  Acts. 
 "  Bank  charges  "         -  7 

See  Bill  of  Exchange. 
.  "  Bona  fide  traveller  "  - 

See  Licensing  Acts.    1,  2. 
 "  Conveyance  "  - 

See  Eegistry  Acts. 
 "  Default  in  payment  of  a  sum  of  money" 

See  Arrest,  [105 
 '•  Every  such  offence "  -        -        -  89 

See  Medical  Practitioner. 
 "  Execution "    -        -        -         -  21 

See  Judgment. 
 Final  judgment"      -        -        -  199 

See  I3ANKRUPTCY.  3. 
 "  Floating  security "    -        -        -  744 

See  Frauds,  Statute  of.  2. 
 "  Full  compensation "  -        -        -  679 

See  Local  Government.  4. 
 "  Good  cause "  -        -        -        -  664 

See  Practice.  3. 


WOBUS— continued. 

 "  Illegally  dealing 

See  Licensing 


in  intoxicating  liquoi 


161 


318 


49,  522 


161 


Acts.    6.  [289 
"  Injury  caused  by  external  means  "  750 

See  Insurance. 
"Judgment"    -        -        -  25,189 

See  JLimitations,  Statute  of.    1,  2. 
"  Leasehold  reversion "         -        -  39 

See  Landlord  and  Tenant.  2. 
"  Memorandum  of  charge "     -         -  161 
See  PtEGiSTRY  Acts. 

'■  New  and  original  design "  -         -  470 

See  Copyright. 
"Occupier"      _        -        _        _  323 

See  Bankruptcy.  5. 
Person  acting  in  the  administration  of  the 

estate"       -        -        -        -  239 

See  Eevenue. 

"  Schedule  or  inventorv  therein  referred  to 


See  Bill  of  Sale. 

Sea-going  ship  " 
See  Ship.  2. 


[82 

370 

648 


6. 


-  181 

-  245 
Petition. 

-  505 

-  359 


WRIT 


Secured  creditor" 
See  Bankruptcy. 

Settlement "  - 

See  Bankruptcy. 
Special  circumstances  " 
See  Parliament — Election 
2. 

Tributary"  - 

See  Fishery  Acts.  2. 
Yessel  used  in  navigation  "  - 
See  Ship. 

Special  indorsement  —  Application  for 
judgment — Amendment  of  indorsement 
after  appearance  and  before  summons 
taken  out  -  -  -  -  139 
See  Practice.  2G. 

  Indorsement  —  Bill  of  exchange — *'  Bank 

charges "  -  -  -  -  318 
See  Bill  of  Exchange, 

  Service  out  of  jurisdiction  —  Appeanuico 

under  protest  _  _  _  768 
See  Practice. 

WRIT  OF  SUMMONS— Service  out  of  jurisdiction 

See  PpvActice.    23.  *  [419 
 Service  ont  of  jurisdiction — Co-dofoudanta 

within  jurisdiction  -         -         -  431 

^^e-e  Practice.  21. 
 Service  out  of  jurisdiction      -         -  577 

See  Practick.  22. 
  Specially  indorsed  writ  —  Leave   to  siiin 

judgment    -        -         -         -  439 

"^r<'  Practick.  27. 
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